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VINH HUU PHAM and LAN THI DO,

V.

CITY OF SAN JOSEET AL,,

Plaintiffs,

Defendats.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
Case N0.5:11-CV-01526&£JD

MOTION FOR SUMMARY
JUDGMENT

[Re: Docketltem No. 3§
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Doc.

ORDER GRANTING DEFENDANTS’

Presently before th€ourt isDefendans the City of San Jose (“th€ity”), Officer Brian

Jeffrey,andOfficer Mathew Blackerby’s (collectively, “Defendants”) Motion for Summary

Judgment as to Plaintiffs Vinh Huu Pham and Lan Thi Do’s wrongful death, assaultteng ba

claims arising under the Civil Rights Act 1871 (42J.SC. § 1983) and Californiaw stemming

from the tragic May 10, 2009 stting of Plaintiffs adult son, Daniel Son Phamfter fully

reviewingthe parties’ briefingand carefully considering the arguments of counsel, and for the

following reasonsthe Court GRANTS Defendantsmotion.
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|. Background

The facts of this case are largely undisputed. On May 10, 2009, Brian Pham and his
girlfriend Uyen Lam woke up together around 10:00 atrtine Pham family residence on 967
Branbury Court in San Jose. Deposition of Brian Pham (“Pham Dep.”) at 46-48. The only ot}
person in the house with them at that time was Brian Pham’s brother, Daniel Sonl@hamat
morning, Brian saw Daniel smoking a cigarette outside the house, “just calm, fikemal
everyday.” 1d. Brian sat down at his computer, and then, for no apperason, Daniel came
behind him, tilted Brian’s head back, and cut Brian’s neck with a kiifeat 4951. Brian yelled
to Uyen to stay inside and lock the dodd. at 5254. He coninued to struggle with Daniel,
receiving deep cuts to his hand, and fled out of the front door to a neighbor’s lduse.

At 11:33 a.m., San Jose Police Department Communications received two 911 emergg
calls. Declaration of Clifford S. Greenberg (“€nberg Decl)’Exs. A, B. The first call came
from the neighbor whose house Brian had fled@oeenberg Decl. Ex. AThe neighbor explained
that Brian had shown up bloody with multiple wounds; that Daniel was high, had a knife, and
in the Pham house; and that Uyen was locked inside that himlis€he second call came from
Uyen, pleading for help and explaining that she was locked inside a bedroom and that “some
went crazy.” Greenberg Decl. Ex. B.

Police Communications dispatched the two closest police units to the scene, atedmpa
by the following initial dispatch: “It's a 415 weapons, 967 Branbury at Commodorgin@lty
started as a 415 famiysomeone out of control — now someone is advising someone has bee;
up, and someone is armed with a knife and high on drugs.” Greenberg Decl. Bafe@dant
Officers Brian Jeffrey and Matthew Blackerby, driving separate pohds,ueceived the dispatch
and respondedid. On the way to the scene, further dispatches advised themttiairted as a
physical between two males and someone got out of control and grabbed a knife{ldbks i
like inside the house we have a hammso there might not be any further [sic],” and that “the
suspect in this is a Son Pham, Son Pham, a Vietsamale in his twenties. RP is now
whispering, says the suspect is just outside the bedroom. Also show one 5150 at that house

associated to a Daniel Phasnot sure if that's our RP.1d.
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The Officers arrived at the scene and two individuals flagged them down. Dapositi
Officer Brian Jeffrey (“Jeffrey Dep.”) at 230, Docket Item No. 50 Ex. 5; Deposition of Officer
Matthew Blackerby (“Blackerby Dep.”) at 38, Docket Item No. 50 Ex. 4They immediately
observed an Asian male on the front lawn of the house, holding his neck, with blood coming
through his fingers, holding a pipe in one haddffrey Depat 2730; Blackerby Dep. at 30-31.
They were not sure who this person was and ordered him to drop the pipe, which Jeffckg.
Dep. at 28-29Blackerby Dep. at 3@2. The Officers then ascertained that this person was the
victim, Brian. Brian pointed to a fenced yard at the side of the house antH&aglin the
backyard.” He also apparently added: “Don’t kill him.”

The subject home’s yard was fenced in, with barbed wire attached near théhefeoice.
The Officers first attempted to see into the fenced yard to locate the sudgifety Dep at 29;
Declaration of Brian Jeffrey in Support of Mot. for Summ. J. (“Jeffrey DeEXY. A, C, Docket
Item No. 41. They did so by climbing on a rock to get a better view over the féeféey Dep. at
32; Blackerby Dep. at 34; Jeffrey Decl. Ex. B (photograph of rock and neady &hey saw a
Vietnamese male, now known to be Daniel, who was bloody, holding a knife in one hand and
cigarette in the other, walk from the back yard into view in the side yiafttey Dep. at 334;
Blackerby Dep. aB4-35; Jeffrey Decl. Ex. D (photograph of knif&fficer Jeffrey yelled out
numerous times for the suspect to drop the knife, but he did not respond and instead stared 3
Officers and paced in the yard. Jeffrey Dep. at 42.

According to Defendant©fficer Blackerby toldOfficer Jeffrey that he (Officer
Blackerby), would move around to the side of the fence, climb up it, and attendjatse the
suspect.Blackerby Dep. at 389; Jeffrey Dep. at 43-44As Officer Blackerby wasnoving
around the fiace,Officer Jeffrey continued to order the suspect to drop the knife and get on the
ground. Jeffrey Dep. at 4%fficer Blackerby hopped onto the fence and saw the suspect walk
towardsOfficer Jeffrey’s location with the knife in his han8lackerbyDep. at 60.Officer
Blackerby yelled for the suspect to stop, which he did momentarilyO&rar Blackerby fired his

Taser at him.ld. The Taser did not make full contact with the suspktt.

3
Case No.: 5:115V-01526EJD
ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

t the

ng



United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwWN B O

Officer Jeffrey, meanwhile, was still standing on the rock and looking over the fence, b
could not see dowthe fence line to wher®fficer Blackerby had moved. Jeffrey Dep. 46, 53-54,
Officer Jeffrey did see the Taser probes come from the fencelin5-56. From Officer
Jeffrey’s perspective it looked like the Taser wires had struck the suspebeihetsaw the
suspect holding one of the wires, glaring in the direction the Taser had beemfireaisang the
knife. 1d. at59-61. Having heard the clatter of a person hitting the fence, and havingeeen
Taser wires, Officedeffrey believed thaDfficer Blackerby had actually entered the yard and tha
the suspect was about to attack hieh. 60-61. ThusQfficer Jeffrey climbed the fence and
entered the yardld. at 6265.

Officer Blackerby, still outside #yard, hear®fficer Jeffrey climbing the fence, and saw
him coming over the fence. Blackerby Dep. 60, 67488.then saw theuspect charging towards
Officer Jeffrey as he maneuvered over the batved. 1d. at 69, 82.At that point,Officer
Blackerby withdrew his gunld. at 7477. After Officer Jeffrey negotiated the fence, he turned
around and saw the suspect charging towards him. Jeffrey Dep. at 66. He engaged him and
ordered him to drop the knife, but the suspect didn’t comigly At that pointOfficer Jeffrey saw
Officer Blackerby enter the yard, and knew he could not engage the suspect with his gun bec
Officer Blackerby was at his backstof. InsteadQOfficer Jeffrey ran to his left, veering around 3
wheelbarrow to avoid the suspect’s stabbing him, and then back peddled @fficedBlackerby.
Id. at 6667; Blackerby Dep. at 78. Both Officers then moved backwards (towards the fdtfice)
their guns drawn, and yelled at the suspect to drop his kiefifrey Dep. at 668; Blackerby Dep.
at 78. The suspect did not comply, and continued to advance on lthe@nce the suspect was
within six to eight feet of them, th@fficersfired their weapons simultaously (14 shots total),
until he fell to the ground. Jeffrey Dep. at 68, 70; Blackerby Dep. at 82.

Plaintiffs do not dispute much of this account, with the exceptiorCfieer Blackerby’s
police report said th&dfficer Jeffreyindicated that he(ffi cer Jeffrey) was goig to climb the
fence andhatOfficer Blackerby was going to move into a position where he could subdue the
suspect with the Taser if necessabater, in depositiorQfficer Blackerby testified that the two

Officers had planned for him to run along the fence to attempt to subdue the suspbat, but
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Officer Jeffrey had not said he was going over the fence. CorBfackerby Depwith Docket
Item No. 50 Ex. 1.
During the confrontation, an additional police offic®fficer Banister, arrived on the scene

and witnessed part of the incident. Deposiof Jeffrey Banister (“Banister Dep.”) at 28fter

hearing multiple gunshot&fficer Banister went to a gate at the rear of the property, broke it open,

and entered the yardBanister Dep. at 59. He saw the suspect on the ground, knife still in hand
and both @ficers standing with their guns still pointed at the suspdett 5360. Officer Banister
used a shovel to knock the knife out of the suspect’s hand and then per@iPrReadtil the

paramedics arrivedid. The paramedics pronounced the suspect dead at the stene.

Less than two minutgsassed between the time the Officers arrived at the scene and the

time gunshots were reporte@eeDocket Item No. 50, Ex. 3 (Chronology from Dispatch). Only 2
seconds hadlapsed between the time Offickffrey reported that the suspect was refusing to dr
the knife and the time he reported the gunshiats.

On March 1, 2011, Plaintiffs, the parents of the Decedent Daniel Som, Rieal a
wrongful death lawsuit against the City of San Jose and Jeffrey and Blackestate courtSee
Docketltem No. 1. Thecase was removed this court on March 30, 2011. On April 14, 2011,
Plaintiffs filed their First Amended Complaint, riaig the following claims: (1) § 1983 for
wrongful death on behalf of Decedent based on the Officers’ provocation of Decedent, who
suffered from mental iliness; (2) § 1983 for unreasonable entry and search andaelzeinalf of
Plaintiffs based on the @ders’ warrantless entry into thard and shooting and killingdaedent
without probable cause or other exigen@) battery, based on the acts towards Decedent; and
assault, based on the Officers’ intention to cause Decedent to suffer appmebéimmediate
harmful contagtand (5) a substantially identical second claim for ass&aéDocket ItemNo. 4.
Defendants moved for summary judgment. Docket Item NOTl38 cout now turns to the
substance of that motion.

Il. Legal Standard
A court shall grant a motion for summary judgment if “there is no genuine dispiat@ag

material fact and the movant is entitled to judgment as a matter of law.” Fed. R. 88aP A
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material fact is one that would affect the outcome of the proceeditmgierson v. Liberty Lobby,

Inc., 447 U.S. 242, 248 (1986). The moving party bears the initial burden of demonstrating the

absence of a triable issue of material faCelotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

If the moving party meetihis initial burden, the non-moving party must then go beyond 1
pleadings to designate “specific facts showing that there is a genuineassiued.f Celotex 477

U.S. at 324see alsd.iberty Lobby 447 U.S. at 249-50 (noting that the nonmovingypaears the

burden of producing more than “a scintilla of evidence” of a triable issue of nhédetian its
favor). The court must regard as true the non-moving party’s evidence, if supportedibyitsfi
or other evidentiary materiaCelotex 477 U.S. at 324Such evidentiary material must consist of

admissible evidenceFed. R. Civ. P. 56(c¥see alsdHal Roach Studios, Inc. v. Feiner & Co., 896

F.2d 1542, 1550 (9th Cir. 1990). Merely suggesting that facts are in controversy, or highlighti
conclusory or speculative testimony, is insufficient to defeat summary judg®eethornhill

Publ'g Co. v. GTE Corp., 594 F.2d 730, 738 (9th Cir. 1979).

Rather, a genuine issue for trial exists when the non-moving party presentee\iioen
which a rasonable jury, viewing the evidence in the light most favorable to that party, could

resolve the material issue in his or her faviaberty Lobby 477 U.S. at 248-49; Barlow v.

Ground, 943 F.2d 1132, 1134-36 (9th Cir. 1991). By contrast, a court rmnssgmmary
judgment when a party “fails to make a showing sufficient to establisixtbEnce of an element
essential to that party’case, on which that party will bear the burden of proof at tr@élotex
477 U.S. at 322Summary judgment is pactularly appropriate Were it appears that no genuine
issue of disputed material fact exiatsd only questions of law remain unresolved. Asuncion v.

Dist. Dir. of INS 427 F.3d 523, 524 (9th Cir. 1970).

l1l. Discussion
A. Claims Arising under § 1983 (Counts 1 & 2)
The Civil Rights Act of 1871 provides a private right of action for governmental violation
of rights conferred under the U.S. Constitution, including the Fourth Amendi@ead2 U.S.C. §
1983. _Graham v. Connor, 490 U.S. 386 (19889plicitly clarified and streamlined a kaleidoscopdg

of pre-existing standards governing claims involving the excessive use of pwieeih § 1983
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actions. “A]ll claims that law enforcement officers have used excessive-faleadly or not—in
the course of an arrest, investigatory stop, or other ‘seizure’ of a framnghould be analyzed
under the Fourth Amendment and its ‘reasonableness’ standdrat 395(emphasis in original).
This standard is objective aagks courts to place themselvesha position of a “reasonable
officer on the sceneAdmonishing courts against imposing “20/20 hindsight” or evaluating actu
police motives at the timdd. at 396 (holding that the objective reasonableness staaslesd
“whether . . . officersactions are objectively reasonable . . . without regard to their underlying
intent or motivation”) (internal quotation marks omitte8gott v. Harris, 550 U.S. 372, 381-83
(2007)! Taking into account the totality of the circumstances, the test for reaswsssieamines
three factors, of which the second is the weightiest: (1) the severity ofrtieeinxiolved, (2)
whether the suspect poses an immediate threat of harm to others, and (3) whethetiviy
resisting or evading arrest. Graha4f0 U.S. at 396.

Warrantless searches and seizures within a home or its curtilage are preslymptiv

unreasonableUnited States v. Dunn, 480 U.S. 294, 300 (1987); Payton v. Xank, 445 U.S.

573, 586 (1980). A defendant may rebut this presumplyasatisfyingone of three exceptions:

() consent, (2) exigency, or (3) emergency. Espinosa v. City & Gh8an Franciscdb98 F.3d

528, 533 (9th Cir. 2010). @e the emergency excepti@successfully demonstrated, it is of sucl

greatweight as to typically sefy, not just the second prong of tBeahamtest but the entirety of

the test itself See, e.g.Georgia v. Rudolph, 547 U.S. 103, 118 (2006) (“[T]he question wheth¢

the police might lawfully enter over [spousal] objection in order to proagrotection that

might be reasonable is easily answered yes.”) (emphasis added).

Here, Defendants entered the Pham residence curtilage without a warrasatinigjoe
presumption that this entry was unreasonaBleeDunn, 480 U.S. at 30(Plaintiffs contend that
this entry wasan unconstitutional violation of the Fourth Amendment, which provdkedham

into attacking® In particular, Plaintiffs rely on Billingtom. Smith 221 F.3d 1183 (9th Cir. 2000)

! For this reason, the various evidentiary discrepancies that Plaintiffa\aiging the Defendants’ testimonial
evidence regarding the reason they chose to jump the fence are not mateisadiscussion.
2 The second prong @rahamclosely trackghe test for an emergencgeeinfra note 5
® Plaintiffs do not argue that thefi@ers were unjustified in using lethal force once Pham threat®ffezbrs
Blackerby and Jeffrey.
7
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(discussing “provocation” under the Fourth Amendment), to support the view thafiterused
unreasonable tactics, promptikly. Pham’s attack.They asserthat because theffiters had
unreasonably created the situation prompting their deadly use of force, thedn*toul
constitutionally shoottheir] way out of it.” Id. at 1185. Defendantsespondhat the entry was

reasonabl@nder theGrahamfactors andits squarely within the emergency exceptfoithe Court

now turns to this argument.
1. The Emergency Exceptiorand the Graham factors
The emergency exception originates in police officers’ caretaking furenidrallowshem

to respond to situations that endanger lives or threaten personal injury. Hopkins v. Bonvicino

F.3d 752, 763 (9th Cir. 2009). Warrantless entry is therefore justified in order to rendgererye

assistance to an injured occupant or to protect an occupant from imminent injutyanBity v.

Stuart 547 U.S. 398, 403 (2008)Again, it is viewed objectivelyld. at 404 (citingGraham 490
U.S. at 397). “The need to protect or preserve life or avoid serious injury is justifit@ what

would be otherwise illegal absent an exigency or emergency.” Mincey v. Arizona, 83383,

392 (1978) (quoting Wayne v. United States, 318 F.2d 205, 212 (D.C. Cir. 1963)) (internal

guotation marks omitted)It is well established that that police entry of a home or its curtilage t

prevent serious injury is entirely prope3ee, e.g.Rudolph, 547 U.S. at 118; United States v.

Black, 466 F.3d 1143 (9th Cir. 2006) (police officers justified in warrantless entry based on the

possibility that a victim who had earlier called 911 might still be in the houségd States v.

Martinez 406 F.3d 1160 (9th Cir. 2005) (law enforcement officers properly entered home in

response to yelling emanating from inside home while victim remained outdid&dd States v.

Brooks, 367 F.3d 1128 (9th Cir. 2004) (no Fourth Amendment violation in entering hotel roon]

without a warrant to check on safety of possible victim).

* Defendants also argue that the consent and exigency exceptions aphvédsupplied little briefing on this topic.
Because the Court can resolve this matter on the question of the emergesEyon, it is unnecessary to examine the
applicability of the consent and exigency exceptions at the present time.

® The test singly resembles the second prong of@rahantest: the threat of injury to other&ompareMincey v.
Arizona 437 U.S. aB92(“The need to protect or preserve life or avoid serious injury is jcetifin for what would be
otherwise illegal absent an exigency or emergengyith Graham 490 U.S. at 396 (“[W{etherthe suspect poses an
immediate threat to the safety of the officers or others”) (elaboratinigedfiadtors to consider in excessive use of forg
claims under § 1983).
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Under the factsf this case, the Court finds Blanford v. Sacramento County, 406 F.3d 1

(9th Cir. 2005) highly instructive. [Blanford the county sheriff’'s office received multiple calls

describing a man walking through a residential neighborhood brangliahd sometimes licking a
2%foot Civil War-era cavalry swordBlanford 406 F.3d at 1112. The officers on the scene
repeatedly ordered the susptxtrop the swordld. at 1112-13. However, much like Mr. Pham,
the suspeavas unresponsiveEventually he reached the corner of the street, where he held thg
sword aloft and roaredd. at 1113. The officers began to wonder if he was mentally disturbed,
The officers followed at a distance of 20 to 25 feet for safety purposes anderegsigly
concerned thahe suspect posed a serious threat to the community. Despite their concerns th;
might be mentally disturbed or on medication, they felt they needed to securesih@wn the
interest of public safetyld. The suspedhen wander toward a house, at which point, he becan
aware of the officers. The officers saw him reach the front door, upon which he appdareckt
Nobody answered the doofhe suspedhen came back toward the driveway and failed to drop
the sword upon being ordered to do so. He went around the house to the siddgatiicers,
concerned about the potential risk to people beyond the gate, fired shots in his diféetion.
suspectvas hit at least once, but went through the gate and closed it behinthieiwificers burst
through the gate and foutite suspedrying to open a side door to the garage. They ordered hirj
to drop the sword again, but he failed to compti.at 1113-14. The officers shot again out of
fear for the occupants of the house. The suspect then proceeded towards the bhtlatatd14.
The officers fired again, hitting him in the back and severing his sfndering him a paraplegic
Ultimately it was discovered th#te suspect had just taken anti-psychotics, which he hag
been prescribed to control his schizophrenia and bipolar disorder, and that he wag listani
Discman at maximum volume while walking down the street, and thus could not heard@esoffi
commands. Additionally, it came to light that the house the suspect approached ancetited t
was his parents’ (with whom he lived) and that the house was empty at the tikirgg alkof this
evidence into consideration, the Ninth Circuit reasoned that, for purposes of each Fourth

Amendment claimthe police actions were justified because the pdblaskareasonable fear for
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potential victims inside the house or its curtiladgk at 1118. This fear was judged reasonable
because the suspect was (a) armed, and (b) trying to get into the ltbuse.

The present case presents even more compelling circumstances than Biaséood
Here, OfficerBlackerby and Jeffregould haveheld an objectivly reasonabléear for a knowr-
not merely speculative-potential victim inside the house, Uyen LakVhile Mr. Pham was not
attempting to enter the house, he had access to it at anthtiough a door not visible to the
Officers As inBlanford Mr. Pham was armed. Yetome concerning than Blanforir. Pham
had already used his weapon to inflict harm, &liengthe Officers’ objective concern for the threa
Mr. Pham posed to othengell above meraspeculation. As such, the Court finds both that
emergency exceptias satisfiedandthatthe secondsrahanfactorweighs especially in
Defendants’ favar

To the extent that the remaini@rahamfactors require discussion, both weigh in
Defendants’ favar The first factor, the severity of the crime involved, is extreMe:Pham had
just allegedly sliced his brother’s neck with a knife. At the veryt lg@sviolent act would amount
to assault with aleadly weapon, a serious crimgeeCal. Penal Code § 245he evidence also
favors Defendants as to the third factehetherMr. Pham was resisting arrest and thaureof
the warning given to him. Here, the police had repeatediyMaldPham to put down the knife and
had attemptetb use a Taser to subdue hiMr. Pham was aware of this Taser attempt because
picked up the Taser barls in Blanford Mr. Pham failed to respond to reasongiméce
demands throughout the incident. Un@eahamthe Court balances these factors against the
nature of the Fourth Amendment intrusiothe-(ficers’ entry into the house’s curtilage by
jumping the fence. The Court finds that the gravity of the crime involved, thermasof a known
potential victim to whonMr. Pham had accessndMr. Pham'’s repeated failure to heed police
warnings significantly outweigh thefficers’ entry into the house’s fencéa yard. Under
Graham the Qficers actions weréherefore objectively reasonable and no Fourth Amendment
violation lies. Because there is no Fourth Amendment violation present in the instant action,

Plaintiffs’ cause of action under 8§ 1983 necessarily falls.
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2. Plaintiff's Contentions Involving Mr. Pham’s 5150 Holds and Obvious Non-
Lethal Alternatives
Both of Plaintifs’ remaining contentions-ramelythat the Gficers should have known
aboutMr. Pham’s mental iliness and taken it into account, and that Defendants ignored an ob
non-ethal alternative-lack legalfoundation. This Circuit has rejected the notion that there is a

per se rule requiring mentally disabled persons to be treated differentigrle®. Rutherford, 272

F.3d 1272, 1283 (2001) (“We do not adopt a per se rule establishing two diffleissiications of

suspects: mentally disabled persons and serious crimingakseBryan v. McPherson, 5590 F.3d

767 (9th Cir. 2009) (where a mentally ill individual is a threat to no one, and is meaingra
disturbance, that person “is in needaaloctor, not a jail cell”).This case, bwever,is unlike the

situations irDoerleandBryan Plaintiffs admit thatMr. Pham had committed a serious offense.

Pls.” Opp’n to Defs.” Mot. for Summ. J. at 16 (“[T]he actions of decedent involved theiorfliaf
serious physical harm.”)Therefore Mr. Pham was not “an unarmed, emotionally distraught
individual who is creating a disturbance or resisting arre@ebrle 272 F.3d at 1282-83. The
contrary is true:Mr. Pham had recently attacked his brother with a knife—a knife he would not
abandon despite police commands. His situation represents precisely the 8wbtleseemed

to allow typical police tactics to resolv®: subdue andrmed and dangerous” perseho has
“recently committed a serioaffense” Id.

The second question, regarding the abandonment of an obviolstimaralternative
appears to mistake the timeline and the nature of the force Uibedorce used here, which the
Plaintiffs contend created the unconstitutional provocation at the foundation of theivaadske
hopping of the fence. Simply put, vaulting a fence is not a lethal use offaroehe extent that
other nonlethal alternatives were abandoneden though Ofcs. Blackerby and Jeffrey may have
had “less intusive alternatives available to them,” and perhaps should have used a differeait t3
plan, police officers need only act “within that range of conduct . . . identif[ieégasmable.”

Billington, 292 F.3d at 1188-89 (quoting Scott v. Henrich, 39 F.3d 912, 915 (9th Cir. 1994)).

® As such, the cases that Plaintiff cites stating that deadly force wasieadess) pursuit cases, police vehicular
barrier cases, etc.) are inapposite and do not apply to the alleged Amerikdment violation of hopping the Phams’
fence.
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Since the Court has already determined thaOfifieers’ actions here were objectively reasonable

the Court also finds that the Officers were not required to pursue othéthahalternatives.
Because no independent Fourth Amendment violation occurred when Offiaekerby
and Jeffery jumped the fence of the Pham family residéHamtiffs cannot maintain a § 1983
cause of action. Accordingly, the Court GRANTS Defendants’ Motion for Summaryndmtgs
to Counts 1 and 2.
B. Claims Arising under California Law (Counts 3, 4 and 5)

As the California Supreme Court recently confirmed in Hayes v. County of Sao, Biég

Cal. 4th 622 (2013)claims inwlving excessive use of force basedGalifornia state law are
subject © a standard distinct from that implicated in § 1983 claiRather, such claims are
governed by a “totality of the circumstances” tdgt.at631. Accordingly,[tlhe ‘reasonableness’
of a particular use of force must be judged from the perspective of a reasofiabteoafthe
scene, rather than with the 20/20 vision of hindsighd.”at 632 (quotingsraham 490 U.S. at
396). The California Supreme Court elaborated:

In addtion, “[a]s long as an officer’'s conduct falls within the range of conthattis

reasonable under the circumstances, there is no requirement that he or she chomss th

reasonable’ action or the conduct that is the least likely to cause harm amdanthtime
the most likely to result in the successful apprehension of a violent suspect, itborder
avoid liability for negligence.”

Id. (citing Brown v. Ransweiler, 171 Cal. App. 4th 516, 537-38 (2009)). Bed&nasen applied

substantially the same “reasonableness” test as the Ninth Cir&litington, theCourt’sanalysis
in the preceding sectiomg what would be “reasonable” conduct under the circumstances
presenteds dispositive of Plaintiffs’ state law claims. Accordingly, the Court GRANTS
Defendants’ Motion for Summary Judgment as to counts 3, 4 and 5.
IV. Condusion
The death of a civilian at the hands of law enforcement is tragic and reigrettidwever,

the law of this Circuit indicates that the actions at issue here do not implicate the Fourth
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Amendment or trigger liability under California state law. For the foregoing reasons, the court
GRANTS Defendants’ Motion for Summary Judgment.

The clerk shall CLOSE this case upon entry of judgment.
IT IS SO ORDERED.
Dated: September 30, 2013

=00 Qs

EDWARD J. DAVILA
United States District Judge
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