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UNITED STATES DISTRICT COURT
9
NORTHERN DISTRICT OF CALIFORNIA
1
.g 0 SAN JOSE DIVISION
S 11
*: 2 JON DERRICK NAVARRO, ) Case No.: 5:11-cv-01700-LHK
36 12 )
9 ks Plaintiff, ) ORDER GRANTING DEFENDANTS’
20 13 V. )  MOTION FOR PARTIAL SUMMARY
o8 14 )  JUDGMENT
a'ﬁ OFFICERS BRYAN STERKEL, CHRIS BELL)
o< 15 MIKE GARCIA, and CHRIS PILGER, Santa )
(%g Clara Police Department, in their individual )
Ug 16 capacities, and DOES 1-10, )
QO
= )
5 g 17 Defendant. )
2 18 )
19
20 Plaintiff Jon Derrick Navarro (“Plaintiff” or “Navarro”) brings this action seeking damages
21 against Officers Bryan Sterkel, CaiBell, Mike Garcia, and Chridlger of the Santa Clara Police
22 Department, and the City of Sarttlara (“Defendants”) pursuatat 42 U.S.C. § 1983. Plaintiff
23 alleges that he was unreasonahlyd therefore unlawfully, detain@ehd arrested by Defendants in
24 violation of his Fourth Amendment rights. Atdnally, Plaintiff allegs that Defendants used
o5 excessive force in the course of the unlawfuédgon. Before the Court is Defendants’ partial
26 motion for summary judgment dMaintiff's wrongfularrest and wrongfudetention claims.
57 Defendants have not moved for summary judginoe Plaintiff's excessive force claim.
28
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Pursuant to Civil Local Rule 7-1(b), tikourt deems Defendants’ motion suitable for
decision without oral argumenihe motion hearing set for August 9, 2012 is VACATED.

However, the further case management cemieg on August 9, 2012 remains as set. Having

considered the parties’ submissions and argunaanmigell as the relevant law, the Court GRANTS

Defendants’ motion for pial summary judgment.
l. BACKGROUND

On the night of April 7, 2009, Officer Sterkel svaontacted by dispatch and advised that
armed robbery had occurred at the intersectiddpaice Park and Scott Boulevard in Santa Clara
California. Dep. of Bryan SterkgSterkel Dep.”) 15:25-16:7, 21:4ee alsdep. of Chris Bell
(“Bell Dep.”) 10:12-19. Officer Sté&el responded to the scene and contacted the victim. Sterk
Dep. 16:8-14. The victim told Otfer Sterkel that he has been robbed by an armed black man
his early 20s who was wearing a dark jackad dark pants. &tkel Dep. 17:25-18:4.

Additionally, the victim informed Officer Sterkéhat, after robbing him, thassailant hit him over
the head with a gun and fled on foot, heading east on Space Park and then north on Alfred S
Sterkel Dep. 18:9-17, 21:20-22:4.

After speaking with the victim, Officer Sterkidlen began to drive east on Space Park to
survey the area and look foretsuspect. Sterkel Dep. 18:18-20;14-24. Almost immediately,
Officer Sterkel noticed a white Cadillac, driviey Plaintiff, moving slowy, well under the posted
25 mile per hour speed limit. Sterkel Dep.8t23, 20:25-21:15. Officer Sterkel quickly became
suspicious that this car, which was driving inigustrial area normally delsde at that time of
night (10:30 p.m.), might be related t@ttobbery. Sterkel Ope 20:25-21:9, 21:16-19.
Accordingly, Officer Sterkel raded dispatch to run a check thre Cadillac’s license plates.
Sterkel Dep. 22:19-23:3. While waiting for resuld come back, Officer Sterkel followed the
Cadillac, as it continued its slogvive through the normally desertedlustrial area. Sterkel Dep.
23:4-12. As he was following the Cadillac, Offi&terkel noticed that was actually circling the
block. Sterkel Dep. 23:13-28¢e alsdBell Dep. 14:6-13. Additionafl Officer Sterkel noticed
that Mr. Navarro was talking on a hand-heldioa Sterkel Dep. 23:13-28ell Dep. 14.6-13.
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Dispatch reported back to Officer Sterkel ttreg Cadillac’s license plates matched the car

indicating that they had not beswitched, nor was there amydication that ta car had been
stolen. Sterkel Dep. 22:19-23:3. According to €¥fiSterkel, the fact ¢ the license plates
matched the Cadillac neither tempered nor heightened his suspicion. Sterkel Dep. 24:10-19.
However, while following the car, Officer Sterkabko observed that Mr. Narro was dark skinned
and wearing a dark jacket and dark beanie. Sterkel Dep. 24:20-25:5. Thus, his appearance
similar to the robbery victim’s description lofs assailant. SterkBep. 24:20-25:5. This
information led Officer Sterkel to become evenrensuspicious that this car might somehow be
related to the robberySterkel Dep. 24:20-25:5.

Officer Sterkel continued to follow the Cadidl until it arrived back at the Scott and Spacs
Park intersection, having completed a full circleéhaf block. Sterkel De25:6-17. At that point,
Officer Sterkel decided to make anvestigatory car stop, so hei@ated his police car’s solid red
lights. Sterkel Dep. 25:12-17. Despite seeing lieatvas being followed by a police car with its
solid lights activated, Mr. Navarro did not pullesy Dep. of Jon Navarro (“Navarro Dep.”) 76:1-
7, 76:20-23; Sterkel Dep. 26:1-18eCal. Veh. Code § 2800.1 (West). Officer Sterkel continue
to follow Navarro with his solid lights activatedrfabout three-tenths af mile before activating
his flashing lights. Sterkel pe26:8-19. Once the flashing lighivere activated, Mr. Navarro
pulled over. Sterkel Dep. Z8)-21; Navarro Dep. 79:3-12.

At this point, Officer Sterkel and Offic&ell, who had been following in his own police
vehicle, approached the drivesgle of the Cadillac on fooSterkel Dep. 26:22-27:2. Officer
McElmurry simultaneously approached the passesngale of the vehicle. Bell Dep. 17:13-22.
Believing Mr. Navarro to be a susmas person at that time, Gfér Sterkel drew his sidearm as
he approached the Cadl, pursuant to police polic Sterkel Dep. 28:6-22.

When he got to the Cadillac, Office Sterkelast by the rear driver'side door for safety.
Sterkel Dep. 29:3-9. From his vantage point €ffiSterkel had difficulties seeing into the car,
particularly into Mr. Navarro’s lap or into thEassenger’s seat, but heuttbsee that Mr. Navarro

had what appeared to be a portataldio in his lap. Sterkel Dep. 390, 29:25-30:3. At that point,
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Officer Sterkel asked Mr. Navarto put his hands on the stewyiwheel. Sterkel Dep. 30:3-5.
Mr. Navarro complied. Sterkel Pe30:15-17; Navarro Dep. 108:12-16.

It is undisputed that shortly after placing his hands ersthering wheel, Mr. Navarro
removed his hands from the steering wheelvaxd@ Dep. 108:17-24; Sterkel Dep. 30:18-23. Mr,|
Navarro then began to fumble with the radio between his legs. Sterkel Dep. 30:18-23. Officg
Sterkel ordered Mr. Navarro to put his hands back on the steering v8testel Dep. 33:1-4. Mr.
Navarro did not comply and instead continuetutable with the radio between his legs.
Moreover, Mr. Navarro also began fumbling watbmething in the passentgeseat. Sterkel Dep.
33:7-13. According to Officer Steel, Mr. Navarro turned his shaldr to block Officer Sterkel's
view in a way that appeared intentional. Stebep. 33:7-13. The policafficers continued to tell
Mr. Navarro, firmly, to put his hands back tre wheel. Sterkel Dep. 33:1-4; Navarro Dep.
109:20-23seeBell Dep. 22:5-16. After some time, Mr. Navarro complied and placed his hand
the steering wheel. Sterkel Dep. 34:8-15; Navarep. 109:20-23. According to Officer Sterkel,
Mr. Navarro then removed his hands a second éinteagain fumbled with the object in his lap.
Sterkel Dep. 34:8-20. Mr. Navardenies that he removed his hands a second time. Navarro O
109:24-25.

Officer Sterkel suspected Mr. Navarro ofrizea getaway driver for the earlier armed
robbery and believed that he midtatve a firearm. Sterkel Dep4:21-25. On this basis, Officer
Sterkel pressed his gun to Mr. Navarro’s temple and pulled him back in the car seat so that h
could see Mr. Navarro’'s hands.efikel Dep. 35:1-6. At this pointe police offers decided that
Mr. Navarro was not responding torkal instructions, so theyedided to remove him from the
car. Sterkel Dep. 35:18-22. OfficBell then opened the drivertboor, and Officers Sterkel and
Bell repeatedly told Mr. Navarro to get aaftthe car. Sterkel Ope 35:23-36:3, 36:10-23. Mr.
Navarro did not comply. Sterkel Dep. 36:1-2. HipnaOfficer Bell yanked him out of the car.
Sterkel Dep. 36:2-3. Mr. Navarro was then placed under arregv$tnucting the police
investigation. Sterkel Dep. 2R2-22, 43:5-9; Bell Dep.13-21.

Il. LEGAL STANDARD
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Under Federal Rule of Civil Procedure 56(#&)e court shall grant summary judgment if

the movant shows that there is no genuine dispute as to any material fact and the movant is ¢

to judgment as a matter of law.” Fed. R. Civ. P. hb6{daterial facts are those that may affect the

outcome of the casesee Anderson v. Liberty Lobby, 177 U.S. 242, 248 (1986). A dispute as
to a material fact is “genuine” the evidence is such that “a reaable jury could return a verdict
for the nonmoving party.’See id “[l]n ruling on a motion for ssnmary judgment, the judge must
view the evidence presented through the prism of the subvgt@videntiary burden.ld. at 254.
The question is “whether a jury could reasondinlgt either that the [lmving party] proved his
case by the quality and quantityefidence required by the govargilaw or that he did not.1d.
“[A]ll justifiable inferences must be drawn in [the nonmovant’s] favd@&e United Steelworkers
of Am. v. Phelps Dodge Coy@65 F.2d 1539, 1542 (9th Cir. 1989) (en banc) (citibgrty

Lobby, 477 U.S. at 255).

The moving party bears the initi@sponsibility for informing th district court of the basis
for its motion and identifying those portionstbé pleadings, depositiongferrogatory answers,
admissions and affidavits, if any, that it conteddmonstrate the absence of a genuine issue of
material fact. See Celotex Corp. v. Catrett77 U.S. 317, 323 (1986). A party opposing a propef
supported motion for summary judgment “may nst tgpon the mere allegations or denials of
[that] party’s pleading, but . . . must set forth sfiedacts showing that theris a genuine issue for
trial.” SeeFed. R. Civ. P. 56(e¥ee also Liberty Lobhy77 U.S. at 250. The opposing party neg
not show the issue will be resely conclusively in its favorSee Liberty Lobhy77 U.S. at 248—
49. All that is necessary is sulssion of sufficient evidence to create a material factual dispute
thereby requiring a jury or judge to resothe parties’ differing visions at trial. See id.

The moving party bears thatial burden of identifyinghose portions of the pleadings,
discovery, and affidavits that demonstrate theeabe of a genuine issof material fact.Celotex
Corp, 477 U.S. at 323. Where the moving party will htheeburden of proof on an issue at trial,
it must affirmatively demonstratbat no reasonableiér of fact could find other than for the
moving party, but on an issue for which the oppogiady will have the burden of proof at trial,

the party moving for summary judgment need onlynpout “that there is an absence of evidence
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to support the nonmoving party’s caséd. at 325;accordSoremekun v. Thrifty Payless, 609
F.3d 978, 984 (9th Cir. 2007). Once the movingypaneets its initiaburden, the nonmoving
party must set forth, by affidavit or as otherwpgevided in Rule 56, “spefat facts showing that
there is a genuine issue for trialllberty Lobby 477 U.S. at 250.
1. DISCUSSION

A plaintiff asserting a claimnder § 1983 must demonstrate that (1) the action occurred
“under color of state law,” and 2he action resulted in the demtion of a constitutional or
federal statutory rightLeer v. Murphy844 F.2d 628, 632-33 (9th Cir. 1988) (internal citations
omitted); 42 U.S.C. § 1983 (2006) (Section 198pases civil liability on any person who, under
color of state law, “subjects or causes to beesibgl, any citizen of thénited States or other
person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws.”). Thdipardo not dispute that the officers were acting
under color of state law. They dispute onlyetiter Defendants violatd@laintiff’'s Fourth
Amendment rights by (1) conducting a Terry StofNaf/arro’s vehicle; and (2) arresting Navarro
for resisting arrest. BecauBkavarro bears the burden obpf at trial on his § 1983 claims,
Defendants, as the moving party, bear the intiatlen on summary judgment of pointing out “an
absence of evidence to support [Navarro’s] caselotex Corp.477 U.S. at 325.

A. The Stop of Navarro’s Car

The Fourth Amendment protecfghe right of thepeople to be secure their persons,
houses, papers, and effects against unreasonableeseanthseizures.” Thevel of justification
required to render a seizure congionally reasonable depends on tieure of the seizure. In
general, the level of protecti@iforded by the Fourth Amendment increases with the invasivene
of the search or seizur&ee Terry v. Ohi@392 U.S. 1, 21 (1968) (quotiri@amara v. Municipal
Court, 387 U.S. 523, 536-37 (196 ()] T]here is ‘no ready tedor determining reasonableness
other than by balancing the netedsearch (or seize) agaitisé invasion which the search (or
seizure) entails.”). In order twonduct “brief investigatory stops pérsons or vehicles that fall

short of traditional arrest,” for instance, the Fourth Amendment only requires that a police offi
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have “reasonable suspicion to believe ttrahinal activity ‘may be afoot.””United States v.

Arvizy, 534 U.S. 266, 273 (2002) (quotibipited States v. Sokolow90 U.S. 1, 7 (1989)).
Although the “reasonable susioic” standard is a relativelow threshold, the Fourth

Amendment does require “some minimum levebbjective justification” for the stopSee

Sokolow 490 U.S. at 7 (“[Reasonable suspicion(amsiderably less tharoof of wrongdoing by

a preponderance of the evidencelNS v. Delgadp466 U.S. 201, 217 (1984). Indeed, reasonab

suspicion requires “a particulaed and objective basis for suspegtthe particular person stopped

of a criminal activity.” United States v. Twille®22 F.3d 1092, 1095 (9th Cir. 2000) (citing

United States v. Thoma®l1 F.3d 1186, 1189 (9th Cir. 2000)). Nevertheless, the “reasonablen

of a police officer’s decision to detain an indival “must be seen and weighed not in terms of

library analysis by scholars, but as understood by those versed in the field of law enforcement.”

United States v. Corte4a49 U.S. 411, 418 (1981).

As an initial matter, the Court determineattthe Terry Stop occurred when Mr. Navarro
pulled his car over, not when Officer Sterkel actbthe solid red lights of the police car. The
Supreme Court has clarified that a Fourth Admaant seizure does notaus until an individual
complies witha police command to stofCalifornia v. Hodari D, 499 U.S. 621, 628-29 (1991).

Id. Because Mr. Navarro did not comply witificer Sterkel's ordeto pull overuntil after

Officer Sterkel activated hitashinglights, Plaintiff's initial failure to pull over necessarily took
placebeforethe detention. Thus, Mr. Navarro’s initialltae to pull over maye considered when
determining whether Officer Stezl had “reasonable suspiciotd conduct the Terry stop.

Plaintiff argues that Defendants perpetratedi@awful seizure when they pulled him over
because they lacked reasonable suspicion thainadimctivity may be afoot. Opp’n at 5, ECF No
32. In particular, Plaintiff argues that Defendardsl no reasonable basis for assuming that he w
in any way connected tbe reported robberyid. The Court disagrees.

Officer Sterkel’'s decision tetop Navarro’s car was based@number of objective facts,
aside from Mr. Navarro’s perceived race, whiogether rose to ¢hlevel of “reasonable
suspicion.” The parties do not dispuhat Plaintiff was driving slow] late at night, in an area that

is typically abandoned. Moreover, the parties dodmsgute that Plaintifivas circling an area near
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the scene of a robbery, in theetition that the suspect reportelled, shortly after the robbery
occurred. Officer Sterkel observed Mr. Negetalking on a hand-held radio, possibly in
communication with the assailant. Finally, Mr.Jdaro initially failed topull over after Officer
Sterkel had activated his solid lights. Based on a totality of circumstances, these facts more {
constitute the “minimum levelf objective jusification” required fo reasonable suspiciorsee
Delgadq 466 U.S. at 217.

Mr. Navarro argues that Defendantere not told that the adsat of the robbery escaped
in an automobile or that there was an accorepio the robbery. These facts do not undermine
Officer Sterkel’s decision toonmduct an investigatory stop. Police officers are allowed to draw
inferences from facts that suppartinding of reasonable suspicioBee Texas v. BrowA60 U.S.
730, 742-43 (1983);f. Cortez449 U.S. at 418. In this case, Officer Sterkel relied on his
experience as a police officer in concluding tiadberies sometimes involve getaway drivesee
Sterkel Dep. 20:25-21:19. “As understood by thosseckin the field of law enforcement,” the
other facts known to Officer Sterkat the time of the stop discusisabove, constituted reasonable
suspicion, rendering Plaifits detention lawful. See Cortez449 U.S. at 418.

Plaintiff has failed to demonstrate the existeolca genuine issue of material fact. Officer
Sterkel had reasonable suspiciorconduct an investigatory stapd therefore the detention did
not violate Plaintiff's Fourth Amendment righti light of this conclusion, the Court need not
address Defendants’ alternatiyument that Defendants amnetitled to qualified immunity
because their conduct did not violate @acly established constitutional rightarlow v.

Fitzgerald 457 U.S. 800, 818 (1982) (The doctringgaslified immunity protects government
officials “from liability for civil damages isofar as their conduct deaot violate clearly
established statutory or constitutional rightswiich a reasonable person would have known.”);
Pearson v. Callaharb55 U.S. 223, 236 (2009). Accandly, Defendants’ motion for partial
summary judgment with respectRtaintiff’'s detention is GRANTED.
B. Navarro’s Arrest
“A claim for unlawful arrests cognizable under § 1983 awiolation of the Fourth

Amendment.” Dubner v. City & Cnty. of S.F266 F.3d 959, 964 (9th Cir. 200&Kcord Lacey v.
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Maricopa Cnty, 649 F.3d 1118, 1131 (9th Cir. 2011). To @iéwn such a claima plaintiff must
demonstrate that the officers lackambable cause to arrest hifNorse v. City of Santa Cru@29
F.3d 966, 978 (9th Cir. 2010).

While the “probable cause” standard is mdeenanding than the “reasonable suspicion”
standard, its boundarieseamo better definedSeeSokolow 490 U.S. at 7 (“[T]he level of
suspicion required for &erry stop is obviously less demandin@ththat for probable cause.”
(citation omitted)). The Supren@ourt has held that “probable c&i requires “a fair probability
that contraband or evidence of a crime will be fountlifiois v. Gates 462 U.S. 213, 238 (1983).
To determine whether an arrest is supportedrbpable cause, the Court must consider “the
totality of the circumstances known to the atireg officers” at theime of the arrestJohn v. City
of El Monte 515 F.3d 936, 940 (9th Cir. 2008). “Becausany situations which confront officers
in the course of executing theluties are more or less ambiguowgm must be allowed for some
mistakes on their part."McSherry v. City of Long Beach84 F.3d 1129, 1135 (9th Cir. 2009)
(quotingBrinegar v. United State838 U.S. 160, 176 (1949)).

Mr. Navarro was arrested on charges ofatioly California Penal Code § 148. California
Penal Code § 148, Resisting, Detayji or Obstructing an Officer, renders it a punishable offensg
“willfully resist[], delay[], or obstruct[] any publiofficer . . . in the discharge or attempt to
discharge any duty of his or her officeeamployment.” Cal. Pen. Code § 148. Although the
criminal case against Mr. Navarro was lateanassed, Mr. Navarro suffered no constitutional
violation if probablecause existed at the time of his arr&ste Michigan v. DeFillippat43 U.S.
31, 36 (1979)Freeman v. City of Santa A8 F.3d 1180, 1189 (9th Cir. 1995).

Defendants argue that Plaintdfarrest, like his detention, was reasonable in light of the
totality of the circumstances. MSJ at 8. Accogdio Defendants, Plaintiff's refusal to comply
with police instructions gave them the probatdese required for arrest under Cal. Pen. Code 8
148 and the Fourth Amendmenit.; see alscCal. Penal Code § 148(a)(1Plaintiff argues that
there is a factual dispute regarding the exttenthich Defendants’ commas provoked Plaintiff's
nervous behaviors, which were interpreteddafendants as “resistance.” Navarro Dep. 109:10-

12.
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While Plaintiff is correct thathere are disputed facts saunding his arrest, none of the
disputed facts are material. The undisputedsfaltine provide sufficiefdtasis for Defendants to
prevail on summary judgment. particular, the undisputed faciathPlaintiff removed his hands
from the steering wheel, in direct disobedience of repeated police orders, is sufficient to estal
criminal liability under § 148 and therefore probatédeise for arrest under the Fourth Amendmer
Navarro Dep. 108:17-19; Sterkel Dep. 30:18<% also Young v. Cnty. of L,.855 F.3d 1156,
1170 (9th Cir. 2011) (finding that failure to compWth a police order to renter a vehicle at a
traffic stop constituted a violation of § 148);ICRenal Code § 148. Indeed, in his deposition,
Plaintiff acknowledges both that he failed to myer after seeing Defendaterkel’s solid lights
and that he removed his hands from the stgesiheel, thereby disobayg police instructionsSee
Sterkel Dep. 76:20-23, 108:17-24. These instaotdsobedience alone provide grounds for a
reasonable officer to find probaldause that Plaintiff was in viation of 8§ 148. Accordingly, the
factual disputes identified by Plaintiff are immaa& and do not constitute a basis for denying
Defendants’ motion for paal summary judgment.

Plaintiff also cites to two cases that he argestablish that the level of his “resistance” to
police instructions precludes granting summadgjment in Defendants’ ¥ar. First, relying on
People v. QuirogaPlaintiff argues that 8 148 does ndhunalize “a person'’s failure to respond
with alacrity to police orders.” 16 Calpf. 4th 961, 966 (1993). Secomilaintiff argues that
there is a recognizedrst Amendment protection for “a sigraéint amount of verbal criticism and
challenge directed at police officerdfouston v. Hil] 482 U.S. 451, 461 (1987). Thus, Plaintiff
argues thaQuirogaandHoustonstand for the proposition thgt148 does not apply to minor
deviations from police instructions.

However,both QuirogaandHoustonare inapposite to the present case. As the Ninth
Circuit explained inYoung v. Cnty. of L.AQuirogaapplied to an indidual who ultimately
compliedwith a police command, albeit slowlQuirogadoes not apply to a situation where an
individual fails to comply with a police camand altogether. 655 F.3d at 1170. IndeedYthang
court reaffirmed the “value of giving officerstrol over the movement people involved in a

traffic stop in order to limit thesk of danger to the police” andlbehat police commands issued
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pursuant to such a goal are lawful un8el48 and therefore must be obeyétl.at 1169-70
(internal quotation marks and citation itted). Nor is Plaintiff's reliance oHoustonpersuasive.
Plaintiff has presented no evidence from whickasonable jury could cone that Plaintiff was
resisting a police order as a form of expressigorotest. Indeed, Plaintiff himself admitted that
he took his hands off the steering wheel, against@atistructions, because he “just was terrified
due to “all the yelling.” Navarr®ep. 108:17-24. In sum, Plaintiff’s failure to comply with police
commands was not an “act of expression protduyetie First Amendment, but rather . . . simple
failure to obey a police officks lawful instructions.” Young 655 F.3d at 1170.

Drawing all inferences in feor of Plaintiff as the non-moving party, no reasonable jury
could find that the arresiolated Plaintiff’'s Fourth Amendmenights. In lightof this conclusion,
the Court need not address Dedants’ alternative argument tHa¢éfendants are entitled to
qualified immunity because theirmduct did not violate a clearlytablished constitutional right.
Accordingly, Defendants’ motion for partial summarggment with respect to Plaintiff's arrest is
GRANTED.

C. Mondll Liability

In order to establish that the Clitig liable for a constitutional lation, Plaintiff must show
that a policy, custom, or practice of the Gitgs the “moving force” behind any such alleged
constitutional injury.Monell v. Dep’t of Soc. $es. of City of New Yorld36 U.S. 658, 694 (1978);
accordDougherty v. City of Covin®54 F.3d 892, 900 (9th Cir. 2011Jhe Ninth Circuit has
made clear that “liability for improper customay not be predicated on isolated or sporadic
incidents.” Hunter v. Cnty. of Sacrament®52 F.3d 1225, 1233 (9th Cir. 2011) (quotirrgvino
v. Gates 99 F.3d 911, 918 (9th Cir. 1996) (intergabtation marks and citations omitted)).
Rather, to hold a government entity liable ungléi983, a plaintiff musthow that the alleged
unconstitutional act results from “(1) an emplogeéng pursuant to an exqasly adopted official

policy; (2) an employee acting pursuant to a Blagding practice or custom; or (3) an employee

! Plaintiff's Complaint erroneously named the Santa Clara Police Deparimstaad of the City
of Santa Clara. See Answer, ECF No. 30.
11
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acting as a ‘final policymaker.”Delia v. City of Rialtp621 F.3d 1069, 1081-82 (9th Cir. 2010)
(quotingWebb v. Sloar330 F.3d 1158, 1164 (9th Cir. 2003)).

Here, Plaintiff's claim against ¢hCity fails for two reasondrirst, Plaintiff has not shown
that his constitutional rights were violated, dhdrefore his claim against the City necessarily
fails. See Simmons v. Navajo Cnty., A9 F.3d 1011, 1021 (9th Cir. 2010) (“Because we hol
that there was no underlying constitutional viigia, [plaintiffs] cannot maintain a claim for
municipal liability.”); see also City of L.A. v. Helle475 U.S. 796, 799 (1986) (per curiam).
Second, even if he were to establa violation of his constituthal rights, Plaintiff has provided
no evidence that there is an oficCity policy or custom of daining and arrdsg individuals
without reasonable suspicion and probable calsearro has therefore failé¢o create a genuine
issue of material fact as to any element sf$iLl983 claim against the City. Defendants’ motion
for partial summary judgment with respect to khenell claim against the City for Plaintiff's
detention and arrest &ccordingly GRANTED.

V. CONCLUSION

For the reasons discussed above, the t@T@RANTS Defendant’s motion for partial
summary judgment with respect to Plaintiff' deletion and arrest. Theearing on the motion for
partial summary judgment is VAATED. However, the furthezase management conference on
August 9, 2012 remains as set.
IT IS SO ORDERED.
Dated:August7,2012

LOCY H. e
United Ses District Judge
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