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1 complex in its design?

2          "ANSWER:  The geometry doesn't have

3 any flat surfaces.

4          "QUESTION:  And when you're referring

5 to the geometry that has no flat surfaces,

6 you're referring to the iPhone 3G?

7          "ANSWER:  Yes."

8          Do you see that?

9    A.    I see that, but, I mean, the iPhone 3G

10 has a flat front surface as well.  And,

11 frankly, the flat front surface is a much

12 stronger dominant creator of overall impression

13 than the curvature of the rear.

14          JUDGE PENDER:  Quit while you're

15 ahead, Mr. Zeller.

16 BY MR. ZELLER:

17    Q.    Does the back have any flat surfaces,

18 of the iPhone 3G?

19    A.    I happened to put a ruler across the

20 back of one, and I found a flat portion.

21 Again, I don't think that creates a significant

22 portion of the overall impression.

23    Q.    Is the back of the iPhone 3G, by your

24 definition, flat?

25    A.    Based on what is said here, it may not



Page 2038

1 be.

2    Q.    Now, going from a flat to a nonflat

3 surface is a major design change in your

4 opinion, correct?

5    A.    Focusing on that one element of the

6 phone, there is a difference, yes.

7    Q.    In fact, in your witness statement you

8 said, "flat versus nonflat surfaces represent a

9 major design choice."

10          Correct?

11    A.    I don't believe I was talking about

12 that in reference to this phone.  I believe I

13 was talking about it in reference to the '638,

14 and that is the front of the phone, where the

15 major impression for overall impression for the

16 ordinary observer would be from the front or

17 three-quarter view of the phone.  Exactly

18 whether the back was flat or curved would not

19 have as strong an influence on their

20 overall --

21    Q.    My question is didn't you say in your

22 expert rebuttal report or witness statement,

23 "flat versus nonflat surfaces represents a

24 major design choice"?

25    A.    For the front of the phone, I believe
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1 that's true.

2    Q.    And in your view, flat versus nonflat

3 is treated differently if you're looking at the

4 back of a design patent, is that true?

5    A.    I believe different portions of a

6 device have a different overall effect on the

7 overall impression of the ordinary observer.

8    Q.    And so you -- you give different

9 weight to different -- different views of the

10 design patents when you're distinguishing

11 between them, is that true?

12    A.    Depending upon the design, that may or

13 may not be appropriate.

14    Q.    I'm not asking you what's appropriate,

15 I'm trying to find out what did you do.

16          Is it true that when you did your

17 invalidity analysis in this case, you gave

18 different weight to different perspectives or

19 views of the designs that you were evaluating?

20    A.    No, I gave equal weight to the views.

21 I may have given differential weight to one

22 smaller feature or a larger feature depending

23 upon the -- depending upon my understanding of

24 the design.

25    Q.    Now, it's true that you also have
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1 given the opinion that the differences between

2 the iPhone 3G and the first iPhone, even though

3 there's that difference in the curved back that

4 we talked about, is a "minor detail that would

5 not alter the overall visual impression formed

6 by the ordinary observer," correct?

7    A.    That sounds exactly like my opinion,

8 yes.

9    Q.    Now, let's take a look at RDX-61C-14.

10          Now, you recall the last time you were

11 here you testified to His Honor that the

12 Galaxy S 4G lacks a perfectly flat back,

13 correct?

14          MR. BARQUIST:  Objection, Your Honor.

15 Once again, we're recrossing on infringement

16 issues from last week.  This is not prior art.

17 The Galaxy S 4G is an accused product.

18          MR. ZELLER:  It's to show his

19 inconsistencies, Judge.

20          MR. BARQUIST:  And Your Honor will

21 recall that the infringement cross-examination

22 itself went two and a half to three hours.  I

23 don't think we need to do it again.

24          JUDGE PENDER:  Mr. Lucas.

25          MR. LUCAS:  Your Honor, I don't know
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