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1. DUTY OF JURY
Ladies and gentlemen: You are now the jury in ¢laise. It is my duty tmstruct you on the law.

These instructions are preliminanstructions to helyou understand the principles that apply to
civil trials and to help you understand the evidem&gou listen to it. You will be allowed to keep
this set throughout thieial to which to refer. This set ofstructions is not tbe taken home and
must remain in the jury room when you leavéhe evenings. At the end of the trial, | will give
you a final set of instructions. ikt the final set of instructionghich will govern your deliberations.

You must not infer from these instructions amr anything | may say or do as indicating that |
have an opinion regarding the evidencavhat your verdict should be.

It is your duty to find the facts from all theidgnce in the case. To those facts you will apply the
law as | give it to you. You must follow the law lagive it to you whether yoagree with it or not.
And you must not be influenced by any personal likes or dislikes, opinions, prejudices, or
sympathy. That means that you must decide tke salely on the evidence before you. You will
recall that you took an oath to do so.

In following my instructions, you must followladf them and not single out some and ignore
others; they are all important.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.1A (2007 Edition)
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2. WHAT ISEVIDENCE

The evidence you are to consider aciling what the facts are consists of:
1. the sworn testimony of any witness;
2. the exhibits which areceived into evidence; and

3. any facts to which the lawyers have agreed.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.6 (2007 Edition)
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3. WHAT ISNOT EVIDENCE

In reaching your verdict, you may consider only tdstimony and exhibits ceived into evidence.
Certain things are not eviden@sd you may not consider themdaciding what the facts are. |
will list them for you:

(1) Arguments and statements by lawyers are not evidence. The lawyers are not witne|
What they have said in their opening statetsienill say in their closing arguments, and afj
other times is intended to hgpu interpret the evidee, but it is not evidence. If the facts
as you remember them differ from the way the lawyers have stated them, your memor
them controls.

(2) Questions and objections by lawyers areevadence. Attorneys have a duty to their
clients to object when theyelieve a question is improper umdiee rules of evidence. You
should not be influenced by the oldjea or by the court’s ruling on it.

(3) Testimony that has been excluded ockémn, or that you have been instructed to
disregard, is not evidence and must notdreslered. In addition stetimes testimony and
exhibits are received onlyf@a limited purpose; when I\gg a limiting instruction, you
must follow it.

(4) Anything you may have seen or heard wtiencourt was not in session is not evidencg.

You are to decide the case solely oa ¢évidence received at the trial.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.7 (2007 Edition)
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4. EVIDENCE FOR LIMITED PURPOSE
Some evidence may be admitted for a limited purpose only.

When | instruct you that an item of evider@es been admitted for a limited purpose, you must
consider it only for that limeed purpose and for no other.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.8 (2007 Edition)
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5. DIRECT OR CIRCUMSTANTIAL EVIDENCE

Evidence may be direct or circumstantial. Direeidence is direct proaff a fact, such as
testimony by a witness about what that witnessonally saw or headt did. Circumstantial
evidence is proof of one or more facts frauhnich you could find mother fact. You should
consider both kinds of evidence. The law makedistinction between the weight to be given to
either direct or circumstantial evidence. It is you to decide how mucheight to give to any
evidence.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.9 (2007 Edition)
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6. RULING ON OBJECTIONS

There are rules of evidence that control what carebeived into evidence. When a lawyer asks §
guestion or offers an exhibit into evidence anavayer on the other sidinks that it is not
permitted by the rules of evidence, that lawyety object. If | overruléhe objection, the question
may be answered or the exhibit received sifistain the objectiorhe question cannot be
answered, and the exhibit canbetreceived. Whenever | sustan objection to a question, you
must ignore the question and must notsguehat the answer might have been.

Sometimes | may order that evidence be stri¢kam the record and that you disregard or ignore
the evidence. That means that when you are derttlie case, you must not consider the evideng
that | told youto disregard.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.10 (2007 Edition)
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7. CREDIBILITY OF WITNESSES

In deciding the facts in this case, you may hi@veecide which testimony to believe and which
testimony not to believe. may believe everything a witness sayspart of it, or none of it.
Proof of a fact does not neceslsadepend on the number ofiwesses who testify about it.
In considering the testimony of anytmess, you may take into account:

(1) the opportunity and ability ahe witness to see or hearlarow the things testified to;

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcoofdhe case and any bias or prejudice;

(5) whether other evahce contradicted theitness’s testimony;

(6) the reasonableness of the witnessssinteny in light of all the evidence; and

(7) any other factors thakear on believability.

The weight of the evidence as to a fact dogtsnecessarily depend tdme number of witnesses
who testify about it.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.11 (2007 Edition)
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8. IMPEACHMENT EVIDENCE--WITNESS

The evidence that a witness liedder oath or gave differentstenony on a prior occasion may be
considered, along with all otheridence, in deciding whether oot to believe the witness and
how much weight to give the testimonytb& witness and for no other purpose.

Sour ce: Ninth Circuit Model Civil Jury Instructions — 2.8 (2007 Edition)
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9. CONDUCT OF THE JURY
| will now say a few words about your conduct as jurors.

First, keep an open mind throughout the trial do not decide what theerdict should be until
you and your fellow jurors have completed ydafiberations at the end of the case.

Second, because you must decide this case basedrotiie evidence received in the case and o
my instructions as to the law that applies, yowstmot be exposed to wother information about
the case or to the issues it involves during thesmof your jury duty. Thus, until the end of the
case or unless llteyou otherwise:

Do not communicate with anyoneany way and do not let anyone else
communicate with you in any way about therttseof the case or anything to do
with it. This includes dicussing the case in penrs in writing, by phone or
electronic means, via e-mail, text messggior any Internet chat room, blog, Web
site or other feature. This appliesc@mmunicating with your fellow jurors until |
give you the case for deliberation, andpplies to communicating with everyone
else including your family members, your employer, and the people involved in the
trial, although you may notify your familgnd your employer that you have been
seated as a juror in the case. Butaiiyare asked or approached in any way about
your jury service or anythingbout this case, you mustspond that you have been
ordered not to discuss the matter ancefmort the contact to the court.

Because you will receive all the evidenand legal instruction you properly may
consider to return a verdict: do notdeavatch, or listen to any news or media
accounts or commentary about the casangthing to do with it; do not do any
research, such as consulting dictiongréesmrching the Inteeh or using other
reference materials; and do not make awestigation or in any other way try to
learn about the case on your own.

The law requires these restrictions to ensurg@#mes have a fair trial based on the same eviden
that each party has had an opportunity to @skrA juror who violas these restrictions
jeopardizes the fairness of thggeceedings, and a mistrial cdukesult that would require the
entire trial process to start ovéfrany juror is exposed to any @ide information, please notify the
court immediately.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.12 (2007 Edition)
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10. NO TRANSCRIPT AVAILABLE/TAKING NOTES

During deliberations, you will have to makeur decision based on what you recall of the
evidence. You will not have a transcript of the trial. | urge you to pay close attention to the
testimony as it is given.

If at any time you cannot hear or see the testiynevidence, questions or arguments, let me kno
so that | can correct the problem.

If you wish, you may take notes to help you remember the evidence. If you do take notes, ple
keep them to yourself until you and your fellow jurgosto the jury room to decide the case. Do
not let note-taking distract you. Whgau leave, your notes should bé e the jury room. No one
will read your notes. They will be destroyed at the conclusion of the case.

Whether or not you take notes, you should relyour own memory of the evidence. Notes are
only to assist your memory. You should not berbvinfluenced by your notes or those of your
fellow jurors.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.13, 1.14 (2007 Edition)
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The parties have agreed to cert@iats that will beread to you. You shoulidherefore treat these

facts as having been proved.

Sour ce: Ninth Circuit Model Civil Jury Instructions — 2.2 (2007 Edition)
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12. DEPOSITION IN LIEU OF LIVE TESTIMONY

A deposition is the sworn testimony a witness taken before tid he witness is placed under
oath to tell the truth and lawyers for each panay ask questions. The i®ns and answers are
recorded.

You should consider deposition testimony, presktieyou in court in lieu of live testimony,
insofar as possible, in the same way dkefwitness had begmesent to testify.

Sour ce: Ninth Circuit Model Civil Jury Instructions — 2.4 (2007 Edition)
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13. USE OF INTERROGATORIESOF A PARTY

Evidence may be presented to youhe form of answers of ora# the parties to written
interrogatories submitted by the other side. These answers were given in writing and under o
before the actual trial, in response to questtbas were submitted in writing under established
court procedures. You shoutdnsider the answers, insofar as gassiin the same way as if they
were made from the witness stand.

Sour ce: Ninth Circuit Model Civil Jury Instructions — 2.10 (2007 Edition)
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14. EXPERT OPINION

Some witnesses, because of education or experience, are permitted to state opinions and the
reasons for those opinions.

Opinion testimony should be judged just likey ather testimony. You magccept it or reject it,
and give it as much weight as you think iseeves, considering tlvtness’s education and
experience, the reasons given for the opingor all the other evidence in the case.

Sour ce: Ninth Circuit Model Civil Jury Instructions — 2.11 (2007 Edition)
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15. FOREIGN LANGUAGE TESTIMONY
Languages other than English may be used during this trial.

Witnesses who do not speak English or are margqguent in another laguage testify through an
official court interpreter. Ahough some of you may know Kaan or Japanese, it is important thaf
all jurors consider the same eeitte. Therefore, you must acceptititerpreter’s translation of the
witness’s testimony. You must dégrard any different meaning.

Sour ce: Ninth Circuit Model Civil Jury Instructions — 2.7 (2007 Edition)
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16. USE OF INTERPRETERSIN COURT

You must not make any assumptions about aesgror a party based solely upon the use of an
interpreter to assist that witness or party.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.17 (2007 Edition)
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17. BENCH CONFERENCES AND RECESSES

From time to time during the trial, it may beconez@ssary for me to talkith the attorneys out of
the hearing of the jury, either by having a confeeesat the bench when the jury is present in the
courtroom, or by calling a recess. Please undaigtaat while you are waiting, we are working.
The purpose of these conferences is not to kelepant information fronyou, but to decide how
certain evidence is to be tredtender the rules of evidence andavoid confusion and error.

Of course, we will do what we can to keep ttumber and length of these conferences to a
minimum. | may not always grant an attorneygguest for a conference. Do not consider my
granting or denying a request for a conferencengsralication of my opinion of the case or of
what your verdict should be.

Sour ce: Ninth Circuit Model Civil Jury Instructions - 1.18 (2007 Edition)
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18. WHAT A PATENT ISAND HOW ONE ISOBTAINED
This case involves disputes relating to United Statidisy and design patest Before summarizing
the positions of the parties and the legal issuas\ned in the dispute, let me take a moment to
explain what patents ara@how they are obtained.

Patents are granted by the Unifétdtes Patent and Trademark Office (sometimes called “the

PTO"). There are two basic types of patents enllmited States: utility patents and design patents.

In general terms, a “utility patent” protects the wayaditle is used and wosklt also protects a
method or process of making or doing somethingth@rother hand, a “degi patent” protects the
way an article looks. A design pateprotects the ornamental dgsiof an article of manufacture.
“Ornamental design” means the shape of tregieand/or the surface decoration on the design.

A valid United States patent gives the patenhemthe right to prevent others from making, using
offering to sell, or selling the patented inventwithin the United States, drom importing it into
the United States, during the term of the patatitomt the patent holderjsermission. A violation
of the patent owner’s rights is called infringerhel he patent owner may try to enforce a patent
against persons believed to be infringers by a lavigedtin federal court.

A patent includes what is called‘specification.” For a utilitypatent, the specification must
contain a written desctiipn of the claimed invention tellinghat the invention is, how it works,
how to make it and how to use it so others giiitethe field will know how to make or use it. The
specification concludes with one or more numbesentences. These dhe patent “claims.”

When the patent is eventually granted byRA®©, the claims define the boundaries of its
protection and give notice todlpublic of those boundaries.

For a design patent, the specifioatimust contain one or more dragys of the designs as well as 4§
description of the drawings, and it servesi@ingle claim. The “clen” for design patents
generally refers to the drawingsad how they are described.

The process of obtaining a patentadled patent prosecution. To abit a patent one must file an
application with the PTO. The PTO is an ageatthe federal government and employs trained
examiners who review applications for pateAfiter the applicant fils the application, a PTO
patent examiner reviews the patapplication to determine whether the claims are patentable a
whether the specification adequately describesnvention claimed. In examining a patent
application, the patent examiner reviews recordsl@vle to the PTO for what is referred to as
“prior art.” The examiner also Wireview prior art if it is subntted to the PTO by the applicant.
Prior art is defined by law, and | will give youatater time specific structions as to what
constitutes prior art. However, in general, padrincludes things that existed before the claimed
invention, that were publicly knowny used in a publicly accessibay in this country, or that
were patented or described in a publicatioarng country. The examiner considers, among other
things, whether each claim defines an inventionighaew, useful, and not obvious in view of the
prior art. A patent lists the prior art that #seaminer considered; this list is called the “cited
references.

After the prior art search and exaattion of the application, the fgant examiner then informs the

applicant in writing what the examiner has found and whether any claim is patentable, and th

will be “allowed. ” This writing from the patemixaminer is called an “office action.” If the

examiner rejects the claimsgthpplicant then responds and sometimes changes the claims or
19
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submits new claims. This process, which takes place only between the examiner and the patg
applicant, may go back and forth for some timel dime examiner is satifd that the application
and claims meet the requirements for a pafBm papers generated during this time of

communicating back and forth between the patent examiner and the applicant make up whatl|i

called the “prosecution history.” Adif this material becomes avala to the public no later than
the date when the patent issues.

The fact that the PTO grants a patent does ragssarily mean that any invention claimed in the
patent, in fact, deserves thmtection of a patent. For example, the PTO may not have had
available to it all the information that will igesented to you. A person accused of infringement
has the right to argue here in federal court tr@aianed invention in the pant is invalid because
it does not meet the requirements for a patent.

Sour ce: Adapted from N.D. Cal. Model Instructiogns.1; The Intellectual Property Owners Ass’'n
Model Design Patent Jury Intr. 1.1

20
[TENTATIVE] PRELIMINARY JURY INSTRUCTIONS
5:11-cv-01846-LHK




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

19. PATENTSAT ISSUE

There are nine utility patents asserted in this case.

Apple accuses Samsung of infringing Unit&tates Patent Nos. 7,469,381; 7,844,915; and

7,864,163. Utility patents are often refetr® by their last three dig, so Apple’s utility patents
may be referred to in shorthaad the '381, '915, and '163 patents.

Samsung accuses Apple of infringing United States Patent Nos. 7,675,941; 7,447,516; 7,69
7,577,460; and 7,456,893. Samsung’s utility patents magfbered to in shorthand as the ‘941
'516, '711, '460, and '893 patents.

There are four design patsrasserted in this case.

Apple accuses Samsung of infringing four desigtems. They are United States Patent Ng
D504,889, D593,087, D618,677, and D604,305. Design patentsften referred to by their last]
three digits, so the design patents here mégrrexd to in shorthands the D'889, D’'087, D’'677,
and D’305 patents.

[The court should now show the jury one Samsutilgy patent and ondpple design patent at
issue and point out the parts mding the specification, drawingsd claims including the claims
at issue.]

Sour ce: Adapted from N.D. Cal. Model Instructions, A.2.
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20. SUMMARY OF PATENT CONTENTIONS

To help you follow the evidence, | will now give yassummary of the positions of the parties wit
respect to the patent claims.

The parties in this case are Apple, Inc., whaghwill refer to as “Apple” and Samsung Electronics

Company Ltd., Samsung Electronimerica Inc., and Samsufiglecommunications America
LLC, which I will refer to collectiely as “Samsung” unless | thinkig important to distinguish
between these entities for the purposes of a specific instruction. You must decide the case ag
Samsung Electronics Company, Samsung Electrémesrica, and Samsung Telecommunication
America separately regardless of whether | reféinéon collectively as “Samsung” or individually.
The case involves three United States utility pst@nd four United Stas design patents owned
by Apple and five United Statesility patents owned by Samsung.

Apple filed this lawsuit against Samsung, segkmoney damages from Samsung for allegedly
infringing the ‘381, ‘915, ‘163, D’'889, D’'08M)’'677, and D’305 patents by making, importing,
using, selling and/or offering for sale the &tldnd smartphone produtkst Apple argues are

covered by claim 19 of the 381 patent, claim & '915 patent, claim 50 of the 163 patent, and
the D’'889, D’'087, D'677, and D’305 patents. Appleabargues that Samsung’s Korean parent,

Samsung Electronics Company, actively indutedU.S. Samsung entities, Samsung Electronics

America Inc., and Samsung Telecommunications AcadrLC, to infringe. Apple contends that
Samsung’s infringement has been willful.

Samsung denies that it has infringed the claintsgatents and argues thataddition, the claims
are invalid. Invalidity is alefense to infringement.

Samsung has also brought claims against Afgplpatent infringement. Samsung seeks money
damages from Apple for allegedly infrimgj the '941, '516, '711, 460, and 893 patents by
making, importing, using, selling and/or offerifay sale Apple’s iPhone, iPad and iPod products
that Samsung argues are covered by claims 10%uofl the '941 patent, claims 15 and 16 of the
'516 patent, claim 9 of the '711 mant, claim 1 of the '460 pateratnd claim 10 of the '893 patent.
Samsung also contends that Applgifringement has been willful.

Apple denies that it has infrged the claims asserted by Santgsand argues that the claims
asserted by Samsung are invalid, and for the &1b’'941 patents, also unenforceable. Invalidity
and unenforceability are defenses to infringement.

For each party’s patent infringenteclaims against the other, the first issue you will be asked to
decide is whether the alleged infyer has infringed the claims tife patent holder’s patents and
whether those patents are valid. If you decidedhgtclaim of either party’s patents has been
infringed and is not invalid, you withen need to decide any mgrslamages to be awarded to the
patent holder to compensate it for the infringam&ou will also need tmake a finding as to
whether the infringement was willfuf you decide that any infringeent was willful, that decision
should not affect any damage award you givell take willfulness into account later.

Before you decide whether either party has infrinthee other’s patents, arhether those patents
are invalid, you will need to understand the pattaitms. As | mentioned, the patent claims for
utility patents are numbered sertes at the end of thgatent that describe the boundaries of the
patent’s protection. The patenaihs for design patents are thawings and descriptions of the
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drawings. It is my job as judge explain to you the meaning of any language in the claims that
needs interpretation.

| have already determined the meaning of cetwims of the claims of some of the patents at
issue. You will be asked to apply my definitions of these terms in this case. However, my
interpretation of the language thie claims should not be takenaasindication that | have a view
regarding issues such as infringement andlidisa Those issues are yours to decide. | will
provide you with more detailedstructions on the meaning ofetlelaims before you retire to
deliberate your verdict.

Sour ce: Adapted from N.D. Cal. Model Patent Jury Instr. A.3.

[NOTE: Parties do not request “Summary of Apgble Law” Instruction. Therefore none will be
given.]
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21. SUMMARY OF TRADE DRESS CONTENTIONS

This case also involves disputetating to trade dress. Aggpseeks damages from Samsung for
trade dress infringement and trade dress dilutBamsung denies thas pproducts infringe or
dilute Apple’s trade dress and contends thddrdress is invalid. To help you understand the
evidence that will be presented in this case, | @fpplain what a trade dress is, and | will give you
a summary of the positions of the parties.

Trade dress is the non-functidméysical detaiand design of a product, which identifies the
product’s source and distinguishefr@m the products of others. dae dress is ehproduct’s total
image and overall appearance, and may incledtifes such as size, shape, color, color
combinations, texture, or graphics. In otherd# trade dress is the form in which a person
presents a product or service te tharket, its manner of display.

A trade dress is non-functional igken as a whole, the collection of trade dress elements is not
essential to the product’s use or purpose or does not affect theositar quality of the product
even though certain particular elemenitshe trade dress may be functional.

Trade dress concerns the ovevadlual impression created ingtftonsumer’s mind when viewing
the non-functional aspects of the product and mwon fihe utilitarian or useful aspects of the
product. In considering the impact of thesm-functional aspects, which are often a complex
combination of many features, you stionsider the appearance @dtures together, rather than
separately.

A person acquires the right to exclude others fromgua trade dress by being the first to use it in
the marketplace, or by using it before the allegéthiger. The owner of a valid trade dress has th
right to prevent others from “dilutgi or “infringing” it. “Dilution” refers to reducing the capacity
of a famous trade dress to identify and distislgyroducts or servicednfringement” refers to
another company’s use similar to the owner’s tidm@ss that is likely toause confusion in the
marketplace. Rights in a tradesds are obtained only through coman@ use of the trade dress.

Apple accuses Samsung of diluting Apple’s Registered Trade Dress No. 3,470,983. This trag

dress relates to the iPhone. Apple also accusesi8w of diluting two unregistered trade dresse$

relating to the iPhone. FingJlApple claims that Samsungshdiluted and infringed its
unregistered trade dress relating to the iPad.

For each of Apple’s trade dress dilution and infringement claims, the first issue you will have {
decide is whether the Apple tradess is protectable. An asserteatle dress is only protectable if
the trade dress as a whole is baitinctive and non-functional.

For Apple’s dilution claims, the next issues ymill decide are whether Apple’s trade dress was
famous before Samsung started sellingqasused products, and whether Samsung’s accused
products are likely to cause dilutiontbke asserted Apple trade dresses.

Apple’s trade dress infringement claim will requiyou to resolve different issues. You will need
to determine whether Apple’s trade dress haplimed distinctiveness before Samsung started
selling its accused products, and whether Samswawgused products are likely to cause confusi
about the source of Apple’s or Samsung’s goods.
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If you decide that any protectable Apple tradesdrhas been infringed or willfully diluted by
Samsung, you will then need to decide thengy damages to be awarded to Apple.

Samsung denies that it has infringed or dilutedApple trade dress andgares that each asserted
trade dress is not protectable.alfrade dress is not protectablattis a defense to infringement
and dilution.

| will give you more detailed instructions on aflthese issues at the conclusion of the case.

Sour ce: Adapted from Ninth Circuit Mod€lury Instr. 15.0, 15.2, 15.7, 15.16 (2007 Ed.).
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22. SUMMARY OF ANTITRUST AND CONTRACT CONTENTIONS

Apple has also brought counterclaims against 8amsvith respect to seven patents that Samsuy
declared to an international standard-settirganization called European Telecommunications
Standards Institute (“ETSI”) to be essential te tise of certain industry standards for wireless
technologies, and thensested against Apple.

These “declared essential” patents include $agis '516 and '941 patents which | have already
described to you.

Apple contends that, by assertithg@se patents against Applen&aing both violated the antitrust
laws and breached its contractual obligationsmely disclose and thelicense these patents on
fair and reasonable terms. Apple also eads that Samsung’§16 and '941 patents are
unenforceable as a result of this conduct.

Samsung denies that it has violated the antitawgs or breached any contractual obligations.

For Apple’s allegations regarding these pateyuasy job will be todecide whether Samsung
violated the antitrust laws and whether Samsuegdired its contractual obdiions. If you decide
that Samsung did so, you will then need to decide what money damages to award to Apple.
will also be asked to decide whether Sangss conduct bars Samsung from enforcing these
patents against Apple.

Sour ce: Adapted from Apple’s proposemteliminary instruction No. 8.
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23. OUTLINE OF TRIAL

The trial will now begin. First, each side maykean opening statement. An opening statement
not evidence. It is simply an outline to hglpu understand what that party expects the evidence
will show.

The presentation of evidence will then begintnasses will take the witness stand and the
documents will be offered and admitted into evide. There are two sidards of proof that you
will apply to the evidence, depending on the issue you are deciding. On some issues, you mu
decide whether something is more likely tthan not. On other issues you must use a higher
standard and decide whether it is ygbrobable that something is true.

Apple will start by presenting its evidence ondtstentions that Samsung has infringed Apple’s
utility and design patents, that Samsung hagdeatiland infringed Apple’s iPhone and iPad related
trade dresses, and that Samsung’s infringenmehtaution have been willful. These witnesses
will be questioned by Apple’s cogal in what is called direeixamination. After the direct
examination of a witness is completed, Samsumsgahnaopportunity to cross-examine the witness
To prove infringement of any clai, Apple must persuade you thiais more likely than not that
Samsung has infringed or diluted Apfd patents or trade dresses.

After Apple has presented its witnesses, Sargwill call its witnessg, who will also be

examined and cross-examined. Samsung will pretseavidence on its contentions that Apple ha
infringed Samsung’s utility patents. To prove infrement of any clainfamsung must persuade
you that it is more likely in not that Apple has infrged Samsung’s patents.

Samsung will also present its evidence that assela@ds of Apple’s utilityand design patents are
invalid. To prove invalidity of any claim, Samsg must persuade you thais highly probable

that the claim is invalid. Samsung will als@pent evidence that the Apple trade dresses are
invalid.

Apple will then return and wilput on evidence responding to Saimg's contention that the Apple
patents and trade dresses axalidl. Apple will then present its non-infringement and invalidity
defenses on Samsung’s utility patents. To pravalidity of any claim, Aple must persuade you
that it is highly probable that the claim is ingalApple will further present its evidence of its
patent exhaustion defense anddiggense that Samsung’s conduct wekpect to standard setting
organizations rendered its patents unenforcealdéses Apple the right to a license. Apple will
also present its evidence than®&ang has breached contracvmiated antitrust or unfair
competition law. To prove that Samsung’s patagiits are unenforceable due to exhaustion, Ap(
must demonstrate that it is more likely than thait Samsung exhaustes jtatent rights. Apple
must prove that it is highly probke that Samsung waived its righsenforce certain of its patents
and/or violated the antitrust or unfair competition law in connection with its standards-related
conduct or its assertion of patents that it easlared essential todustry standards.

Finally, Samsung will have the option to put on rtddievidence to any evidence offered by Appl
on the validity of Samsung’s patents. Samsungaislb present its evidence responding to Apple
patent exhaustion defense angpfe’s defenses relating to Samg’s standard-setting conduct.
Samsung will also present evidence respondirgpiale’s contract, antitrust, and unfair
competition claims.

Because the evidence is introduced piecemealnged to keep an open mind as the evidence

S
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comes in and wait for all the evidence before you make any decisions. In other words, you shoulc

keep an open mind throughdbe entire trial.
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After the evidence has been presented, | will gime final instructions on the law that applies to
the case, and the attorneys will make closing arguments. Closing arguments are not evidenct
the instructions and closing argumentsu will then decide the case.

Sour ce: Adapted from N.D. Cal. Model Instructions, A.5.
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