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1 entire market value rule.                               16:28

2         And that's what the law seems to say, and I     16:28

3 just have to accept -- even though I don't agree with   16:28

4 it, that's what the rule is.                            16:28

5         Because it's not the entire revenue rule.       16:28

6 It's the entire market value rule, which to me is a     16:28

7 measure of profits and value.  And yet if you do any    16:28

8 apportionment, then I don't think it's the entire       16:28

9 value.                                                  16:28

10         But that's clearly not what the case law says   16:28

11 and what judges say.                                    16:28

12     Q   Well, you -- what is -- as you understand       16:28

13 what cases say, as long as you do an apportionment of   16:28

14 some type, you're meeting the rule?                     16:28

15     A   No.  You -- even though you've done some        16:28

16 apportionment, that does not mean you're outside of     16:28

17 the entire market value rule.  If you started from the  16:28

18 total profits or sales of the product, you're until     16:29

19 there.                                                  16:29

20     Q   I see.                                          16:29

21         Your -- so your understanding as you're         16:29

22 applying it here for purposes of your criticisms of     16:29

23 Mr. Musika is that the entire market value rule just    16:29

24 prohibits starting with entire profitability at all?    16:29

25     A   Correct.                                        16:29
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1     Q   All right.                                      16:29

2         Let's -- let's turn, then, to the question of   16:29

3 how Mr. Musika calculates his income ranges for this    16:29

4 reference point.                                        16:29

5         Do you have a criticism of the methods he       16:29

6 uses to -- other than whether it qualifies under the    16:29

7 entire market value rule, whether it is appropriate --  16:29

8 I'll stop there.                                        16:29

9     A   Well, I -- yes.  I don't think his method is    16:29

10 appropriate as based on what I've said in my report.    16:29

11 That, again, if you use his approach and just change    16:30

12 certain assumptions, and you do his approach and you    16:30

13 separate out iPad from iPhone, it just doesn't work.    16:30

14 I mean, he would show that Samsung has no value from    16:30

15 using these patents.                                    16:30

16     Q   And what is it that causes you to believe       16:30

17 that you would change the -- what assumptions would     16:30

18 need to change in order for it to have no value?        16:30

19     A   Well, the only assumption I think you need to   16:30

20 change, which is his decision or judgment to use only   16:30

21 a 5 percent tax rate for Samsung, which makes no sense  16:30

22 to me.  He should be using, just like he does for       16:30

23 Apple, the worldwide tax rate.                          16:30

24         And if you just make that one change, my        16:30

25 recollection is it's -- using his approach, Samsung is  16:30

which is his decision or judgment to use only 16:30

21 a 5 percent tax rate for Samsung,
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1 generating no value from these patents.                 16:30

2     Q   Do you -- have you actually identified          16:30

3 through discussions with Samsung what tax rate they     16:30

4 pay all in on the Accused Products?                     16:30

5     A   No.  I just know it's pursuant to a             16:31

6 negotiation with the federal government as to           16:31

7 arm's-length transfer pricing.                          16:31

8     Q   And do you have any reason to disagree with     16:31

9 Mr. Sheppard's testimony that the amount of the profit  16:31

10 or the amount of the tax -- excuse me -- that the --    16:31

11 let me strike all that.                                 16:31

12         Do you have any reason to disagree with         16:31

13 Mr. Sheppard's testimony that the amount of the profit  16:31

14 that is to be identified pursuant to the transfer       16:31

15 price discussions with the IRS is 1 percent?            16:31

16     A   I'd need more information to know; but no.      16:31

17 He clearly has better information than I do.  But if    16:31

18 that's based on the historic financial results, it      16:31

19 doesn't surprise me.  They haven't made any money.  So  16:31

20 no, it wouldn't surprise me that it's a 1 percent tax   16:32

21 rate.                                                   16:32

22         But if they're making big profits, I don't      16:32

23 think it would be 1 percent.  I cannot believe the      16:32

24 U.S. government has done that.                          16:32

25     Q   Well, do you have -- certainly, you don't       16:32

that the amount of the profit 16:31

14 that is to be identified pursuant to the transfer 16:31

15 price discussions with the IRS is 1 percent? 

But if 16:31

18 that's based on the historic financial results, it 16:31

19 doesn't surprise me. They haven't made any money. So 16:31

20 no, it wouldn't surprise me that it's a 1 percent tax 16:32

21 rate. 16:32

22 But if they're making big profits, I don't 16:32

23 think it would be 1 percent. I cannot believe the 16:32

24 U.S. government has done that. 
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1 have any better information regarding Samsung's U.S.    16:32

2 tax rate than Mr. Sheppard?                             16:32

3     A   That's true.                                    16:32

4     Q   Why do you believe that the use of -- let me    16:32

5 back up.                                                16:32

6         You agree that the U.S. tax rate is a           16:32

7 relevant question; correct?                             16:32

8     A   I believe it's relevant.                        16:32

9     Q   The -- so why can't you believe that the        16:33

10 government would do that?                               16:33

11     A   Because I -- I would be furious at our          16:33

12 government if they are letting some international       16:33

13 corporation not pay taxes in the United States for      16:33

14 their business they do in the United States.  I would   16:33

15 believe that they have -- they pay the same tax rates   16:33

16 as any corporation in the U.S.                          16:33

17         But if they're losing money, they're not        16:33

18 going to pay taxes, just like a U.S. company who        16:33

19 doesn't make money doesn't pay more than 1 percent      16:33

20 taxes.                                                  16:33

21     Q   When you say the same as any U.S. company,      16:33

22 you're talking about, like, a General Electric or       16:33

23 other companies that operate in the U.S.?               16:33

24     A   Well, that's a bad example because they are     16:33

25 international, and they have all the same issues that   16:33

A Because I -- I would be furious at our 16:33

12 government if they are letting some international 16:33

13 corporation not pay taxes in the United States for 16:33

14 their business they do in the United States. I would 16:33

15 believe that they have -- they pay the same tax rates 16:33

16 as any corporation in the U.S. 16:33

17 But if they're losing money, they're not 16:33

18 going to pay taxes, just like a U.S. company who 16:33

19 doesn't make money doesn't pay more than 1 percent 16:33

20 taxes. 16:33






