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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

APPLE INC., a California corporation,
Plaintiff,
V.

SAMSUNG ELECTRONICS CO., LTD., a
Korean business entity; SAMSUNG

ELECTRONICS AMERICA, INC., a New York

corporation; SAMSUNG

TELECOMMUNICATIONS AMERICA, LLC, a

Delaware limited liability company,

Defendants.
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Apple’s opening demonstratives accuratelgresent the evidence that Apple will
introduce at trial. Apple respontisthe specific objections tts demonstratives that Samsung
raised during the parties’ JUl8, 2012 meet and confer as follows:

Images of Steve Jobs appearing in Slide Nos. 6, 7, 12, 16, and 2Be images in slide
6, 7 and 12 are from a joiekhibit — 1091 (the MacWorld007 video), which Samsung itself
relies on in its opening demonstrativesfamsung slide no. 148). Samsung cannot complai
about Apple’s use of the same video. The imdgern JX 1091 do not wilate the Court’s ruling
on Samsung’s MIL No. 1, as it is “spécally relevant to the IP rightat issue in the case.” (DK
No. 1267 at 1 12.) The slides depict theljubntroduction of the iPhone on January 7, 2007,
which launched the fame that the iPhone tidss has acquired. Beisa they demonstrate
Apple’s notice of the 200+ patentovering the iPhone -- including tasserted patents, they th
are relevant to willfulness.

Slide 16 is an exhibition by the Patent awmddemark Office highlighting patents listing
Steve Jobs as a co-inventor. Among the highéigipiatents at the PTO exhibit are at least twg
patents at issue in this litigan — the D’677 and D’889. The PateDffice exhibit demonstrates
praise by others to rebut non-obviousness. tli@se reasons, and because the distinctive sha
and look of the iPhone and its agsed trade dress also were on fildisplay in the shape of the
display cases themselves, the exhalsb is specifically relevant the IP rights at issue and thu
consistent with the Court’s ruling on MIL No. Einally, Slide 29 is a screenshot from the
announcement of the iPad in July 2010. It iswvant to the introduadn of the iPad and its
acquisition of fame and secondary meaning. dtdfore is consistentitht the Court’s ruling on
Samsung’s MIL No. 1 for the same reasons.

Objections to newspagr articles and blogs. In every instance, the newspaper article
and blogs quoted in Apple’s opening statetra@re not hearsay, are subject to a hearsay
exception, or properly relied upon by Apple’s expertBrming their opinions. Experts may re
on all evidence, including potentially inadmissible hearsay evidence, when forming their
opinions. Fed. R. Evid. 703. The articlesfaoen reliable major national news sources and

prominent online blogs, reporting é&pple and Samsung products.
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The newspaper articles and blogs may be offered to show Samsung’s conduct, kng
or beliefs under Rule 801(c)(2) tife Federal Rules of Civil Bcedure. For example, they
confirm Samsung’s willful infringement of Apple’s rights bghowing that Samsung knew or
should have known that its prodsiavere viewed as copie$ Apple’s products in the
marketplace. Evidence of copying alsonay be used to prove non-obviousness.

Purportedly improper translatio ns on slides 18, 19, and 67Samsung's translation
objections are not well taken. Samsung never gealits objections to Apple, as the Court
instructed, for PX 34. Samsung also has neveusdssr the exhibit durintpe parties’ meet and
confer sessions regarding treéxhibit translations.

As for PX 44 (at slide 67), Samsung disputes whethel/= 4~ means
“expansion/reduction” or the more colloqu{ahd accurate) “zoom-in/zoom out.” Samsung
prefers the former for one simple reas@pple’s patents use the word “zoom.” Samsung
ignores that its own manuals translate the texactly as Apple doesCompare

http://www.samsung.com/sec/support/model/SHWARISHKSC-downloads (Galaxy S Koreal

language manual) at 43 wikittp://downloadcentesamsung.com/content/UM/201102/

20110224040812289/ ATT_SGH-i897_Captivate EnglisterUdanual.pdf (Captivate English

manual at 129). Virtually all &sung manuals use the ternotan in/out” for this Korean

phrase.See, e.g., http://support.t-mobile.com/docs/DEX742 (Vibrant manual) at 33.

Objections to slides 18 and 19 as purptedly misleading and argumentative. Slides
18 and 19 are accurate excerpts from a Samsung presentation presented under the headi
“Samsung’s Response to the iPhone.” Theyhateargumentative and contain only verbatim
excerpts from PX 34. For example, “HW porti&gasily copied” is a dect and unedited bullet
from the presentation. The same is true for “iPhBfiect Analysis,” “Easy and intuitive Ul tha
covers all user classaacluding male, female, old and youngrica“Beautiful design.” Only on
guote is truncated, but that svdone to omit extraneous text (“Excluding those for use in

completely low-priced smartphone markets hodiness targets (business use e-mail solution

installed))” deleted, but “we wilhave to compete with the iPhone in whatever way” retained).

The original document consists of shodtstnents that Apple faithfully reproduces.
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Reference to the Galaxy S i9000 on slides 26 and 4khis Court has already denied
Samsung’s motion to exclude evidence of the Galaxy S i9000. (Dkt. No. 1267 at 2 (“Samg
motion to exclude evidengelated to the Galaxy S (19000) .is denied.”).) Samsung is free tg
argue at trial that the 19000 doast infringe Apple’s intellectugbroperty rights, buit is in the
case and a proper subjectAgiple’s opening statement.

References to PX 44 on slides 33, 34, 35, 36, 37 and Bile Court may recall PX 44
from the July 18, 2012 hearing. The Court agitbatithis 132-page presentation, which has ]
side-by-side images suggesting ways in whieh@alaxy S should be altered to match the iPH
(and confirming the extent of Samsung’s copyirsiould not be seale Specific page®@.,
page 58, which discusses double-tapping to zocamahout) relate specifittg to the intellectual
property in this caseSee also page 126 (discussing “strong impre@ssthat iPhone's icon conce
was copied”). Generally, the presentationiisrgg evidence that Samsung's infringement of t
‘381, '915, and '163 patents was no accident. Pafhd4he slides that depict pages from this
presentation do not violate the Court’s ruling@amsung’s MIL #1, as they do not relate to th
“Apple Brand” or constitute evidence comfing that “Samsung sharednfidential business
information” of Apple's with its sartphone division. (Dkt. No. 1267 at 3.)

Justin Denison’s testimony on slides 41 and 42r. Denison was Samsung’s corpord
designee on the topic of Samsung’s “imitatiorpying, or emulation of any Apple product”
during the preliminary injunction phasehus, the quoted testimony was well within the
appropriate scope. Mr. Denisorstiied that he spent a full “11® 12 hours” conferring with 17

individuals—including 13 hardwatand software designers—togpiare for his testimony. Thes

included the lead designer on the Galaxy S prodndtno fewer than five programmers for the

“bounce” function common to the accused produdds. Denison also testified that he spent

another “two to three full days in discussionwthe Quinn Emanuel attorneys.” (Bartlett Decl.

Ex. 1 at 33:13-34:15.) Mr. Denison ultimatégstified, under oath, that “in all cases |
specifically asked [these indduals] if they had considerexnt studied or drawn direct
comparisons or what have you versus the rele&ppte products, whether it be tablet or smar

phone in each case, and in each case thigrier's said that they had notld.(at 135:10-17.) In
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view of Mr. Denison's extensive preparati®&amsung’s claim that he “lacked foundation” is
simply false. Samsung’s remaining objectiomttie excerpted testimony is misleading, is
equally meritless. The testimony was a diregboese to a specific question and properly with
the scope of his desigtan and investigation.

Images of the Olympic torch on slides 55-62Having the same photo on both phones
ensures that the focus remains on the functignafid not on the coant of the photo. By
contrast, having different photaguld be distracting to and gfit mislead the jury. Because
Samsung deliberately copied the 381 patentdbeanbanding feature, any similarity in these
videos -- far from being implied is intentional on Samsung’s part.

Purportedly manipulated images of the phonsg at issue on slides 26, 59-62, 69-72, &
75-78. The Court previously denied Samsung’s motin limine No. 7, which sought to exclud
altered, resized photographs. (Dkt. No. 126%3amsung’s continued objections to photograp
are unnecessary because the jury will not havelyoon photographs. It will have the physica
products to consider and compareidgrtrial and deliberations. S¢e July 18, 2012 Hearing Tr.
at 127:23-128:1 (“I'm hoping that if you're actlyagoing to introduce actual products that this
shouldn’t really be an issue, riggh Just do the actual — the rdahl.”).) Finally, while Apple’s
photographs accurately depict theghucts in this case, size dasst matter for the purposes of
Apple’s design patent infringemeclaims. The relative sizd the accused Samsung products
compared to Apple products does not affeetahalysis of design patent infringemeSte Sun
Hill Indus. v. Easter Unlimited, 48 F.3d 1193, 1196-97 (Fed. Cir. 1995).

Purported misstatement of law on slide 8535 U.S.C. 88 284, 289 and 15 U.S.C. §
1117(a) permit recovery of each of these elemeintamages. As Apple’s expert Terry Musik
will testify, Apple seeks a recovery of lost profits some sales, Samsung’s profits for others
(that violate design claims), aadeasonable royalty for a smalimber of sales that infringe
only the utility patents. Apple deenot seek all three remedies widispect to the same sale. T
slide therefore accurately reflects the evideneagfttine jury will hear and the damages law for

patents and trade dress.

The testimony of Dr. Ahn on slides 92 and 98Samsung objects to the testimony of Dr.
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Seung-Ho Ahn (slides 92 and 98) as out of cdraexl misleading. As an initial matter, this
testimony is taken from designations to whiclmSang did not object. In any event, there is
nothing misleading about the testimony, as bo¢hgiestions and the answers make explicitly
clear that the witness is soledpeaking as to hswn personal knowledge and actions. Moreo
Dr. Ahn is a high-ranking executivad@ Samsung—at his deposition,thstified that he is the hez
of the Samsung IP [Intellectualdprerty] Center, and that the Genter has responsibility for a
range of IP-related matterdilnding licensing. He testified:

Q: Mr.Ahn, are you the highest ranki licensing executive at Samsung?

A:. Yes.

(Bartlett Decl. Ex. 2 at 23:25-26:2.)

The cited testimony is a fair representaiwdmir. Ahn’s testimony, and, to the extent
Samsung contends otherwise, it may countergdase other testimony or call Dr. Ahn live at
trial.

Slides 99-102.Contrary to Samsung'’s objection, tees nothing in slides 99-102 to
suggest that Samsung is accusing third party apiolisaof infringement. Rather, these slides
simply show exemplary apps in Apple’s App Stokes the slides that immediately follow maké
clear (slides 103-107), Appis using this series of slidesitlustrate the ditinction between
“apps” and the claimed “modes” tfe '460 and 893 patents.

Video on slide 106.Samsung identifies no basis for aigjection to slide 106. In any
event, this animation is a demonstrative thatyfaepresents the opdran of the accused Apple
products.

*kk ok k

Samsung’s non-objection to ChristopheiStringer exhibits and demonstratives.
When providing its opening slides, Apple also lised 27 exhibits and 6 demonstratives for i
first witness, Chris StringerAfter the parties met and conferred, Samsung sent an e-mail
confirming its objections -- but rad none as to Mr. Stringer's eits. Any such objections ar
therefore waived undéhe Court’s schedule.

Regardless, and contrary to Samsarmygior objections, PX1-4, 162 and 164 are not
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“improper compilations” because of Samssrajleged lack of access to the underlying
information. Samsung cannot dispute that it hattipie opportunities to (ad did) inspect all of
the devices and CAD files in these compilatioMghile Samsung also has suggested that PX
are somehow “misleading” and “prejudiciafamsung identified no bada its position during
the parties’ meet and confeffinally, PX157, an industry award,n®t hearsay because it is a
matter of public record reflecting recognition fgpple’s designs. It ab cannot violate the
Court's ruling on MIL 1 because it is neithiefated to the “Apple's Brand” nor evidence

confirming Samsung's leakage of infotioa to its smartphone division.

Dated: July 29, 2012 MORRISON & FOERSTERLP

By: /sl Michael A. Jacobs
Michael A. Jacobs

Attorneys for Plaintiff
APPLE INC.
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