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7 UNITED STATES DISTRICT COURT
8 NORTHERN DISTRICT OF CALIFORNIA
9 SAN JOSE DIVISION
.g 10 APPLE, INC., a California corporation, ) Case No.: 11-CV-01846-LK
= )
tﬁ 11 Plaintiff, )  AMENDED ORDER ON SAMSUNG'’S
2 8 V. ) OBJECTIONS TO APPLE’'S PROPOSED
O = 12 )  EXAMINATION EXHIBITS AND
s ° SAMSUNG ELECTRONICS CO.,LTD.,A ) MATERIALS FOR SECOND DAY OF
£.2 13 || Korean corporation; SAMSUNG )  TRIAL
-g k% ELECTRONICS AMERICA, INC., a New York
~,0 14 | corporation; SAMSUNG ) (re: dkt. #1468)
[OR= TELECOMMUNICATIONS AMERICA, LLC, )
gg 15 || a Delaware limited liability company, )
5 )
B2 16 Defendants. )
= )
D= 17
o
L 18 Samsung has filed objections to the exhihitd demonstratives to be used during Apple’s
19 direct examinations of (1) Peter Bressler; (2) 8usare; (3) Phil Schiller;rad (4) Justin Denison.
20 See ECF No. 1468. Samsung has also filed objectiortse deposition testimony Apple intends to
21 play of (5) Wookyun Kho; (6)aegwan Shin; and (7) Qi Lingeeid. Apple has filed a response.
22 See ECF No. 1462. After reviewing the parties’ Ifing, considering the recd in this case, and
23 balancing the considerations set forth in FatlRule of Evidence 408FRE 403"), the Court
24 rules on Samsung’s objections as follows:
25 1. Objections Re: Peter Bressler
WITNESS COURT’S RULING ON OBJECTION
26
AND
27 EXHIBIT NO.
Bressler: PX3,| Overruled. Rule 1006 provid&$ie contents of voluminous writings,
28 1
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PX4, PDX61-
66

recordings, or photographs which cannatweniently be examined in court ma
be presented in the form of a chaummary, or calculation.” “A proponent of
summary evidence must establish ttiet underlying materials upon which the
summary is based (1) are admissible iiderce and (2) were made available t
the opposing party for inspectionUnited Satesv. Rizk, 660 F.3d 1125, 1130

(9th Cir. 2011) (citingdmarel v. Connell, 102 F.3d 1494, 1516 (9th Cir. 1996)).

“These materials must be admissible, but need not themselves be admitted
evidence.” ld. (citing United Satesv. Meyers, 847 F.2d 1408, 1412 (9th Cir.
1988)). “The availability requiremernsures that the opposing party has ‘an
opportunity to verify the reliability and ac@acy of the summargrior to trial.”
Id. (quotingPaddack v. Dave Christensen, Inc., 745 F.2d 1254, 1261 (9th Cir.
1984)). PX3 and PX4 depict compilations of images of Samsung phones a
tablets and images of the iPhone arabiP Samsung does not dispute that the
underlying materials are admissible or ttrety were made available to Samsu
for inspection, as they are imagesSaimsung’s own products. The evidence
not outside the scope of Bressler’s répathich opined on similar exhibits, and
is not unfairly prejudicial under FRE 40&amsung is free to argue that the
compilations are incomplete or misleading on rebuttal and cross. To the ex
the demonstratives are substantnvéentical to PX3 and PX4, Samsung’s
objections to the demonstratives are also overruled.

ly

o
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Bressler: PX5,
PX6

Overruled. The Court has previously dikhat media articles are relevant at
least to issues of infringement, consumer confusion, willfulness, and secon
considerations of non-obviousness. FPad PX6 are compilations of such
summarized media articles. Samsdogs not dispute #t the underlying
materials are admissible or that thegre made available to Samsung for
inspection. Thus, these summaries admissible under FRE 402 and 1006.
These exhibits are not offered for thetkr of the matter asserted and therefore
are not hearsay. These exhibitsmoeunfairly prejudicial under FRE 403.

oF:

2. Objections Re: Susan Kare

WITNESS
AND
EXHIBIT NO.

COURT’S RULING ON OBJECTION

Kare: PX7,
PX21, PX22,
and PX161

Overruled. PX7 is a compilation of images of Samsung’s accused devices,
PX21 is a compilation of images of the applications screen on each of Sam
accused devices. PX22 is a compilatiomudges of user interface alternative
designs. PX161 is a compilation of usderface designsThese exhibits are
relevant at least to Apple’s desigrngra and trade dress claims and are
admissible, provided Kare lays aoper foundation. Samsung does not argue
that it was denied an opportunity tepect the underlying materials, which in
any event are Samsung’s own productsnsistent with the Court’s previous
ruling denying Samsung’s motion in limine #7 (ECF No. 1267 at 5), Apple n
use images of the accused products rdtteer rely exclusively on actual device
because the jury will have the physipabducts to consider and compare durir
trial and deliberations. The eviderisenot unfairly prejudicial under FRE 403,
and Samsung is free to argue that the compilations are incomplete or misle
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on rebuttal and cross.

Kare: PX35,
PX41, PX44,
PX55, PX178,
PX179

Overruled. These are all internaln$aung documents and are admissible as
party admissions under FRE 801(d)(2), hearsay. These exhibits are relevant
at least to Apple’s trade dress claiamsl are admissible, provided Kare lays a
proper foundation. The Court$ialready denied Samsun@aubert motion to

exclude Kare's testimongee ECF No. 1157 at 15, and thus finds that she is
competent to opine on icon and Ul graptiésign as discussed in these exhibits

Kare: PX49-54

Overruled in pa$ustained in part. PX49 and PX53 are internal Samsung
documents and are admissible as party admissions under FRE 801(d)(2), not
hearsay. PX51 and PX52 are Apple’s own documents. PX54 is the BCG
consulting report commissioned by Saimg. With the exception of PX50,
which is a Best Buy circular, all of tledorementioned exhibits are relevant at
least to Apple’s trade dress claims, whare topics on which Kare is competent
to opine. See ECF No. 1157 at 15. However, BXis a Best Buy circular whose
minimal probative value is outweighed bgkiof confusion of issues and waste
of time and is therefore excluded under FRE 403.

Kare: PDX56

Overruled. What Samsung has stibchand identified as PDX56 is a summalry
of Samsung interface graphicghese exhibits are relevant at least to Apple’s
trade dress claims and are admissipteyided Kare lays a proper foundation.
The Court has already denied Samsuigisbert motion to exclude Kare’s
testimony,see ECF No. 1157 at 15, and thus firttiat she is competent to opine
on the contents of this demonstrative.

3. Objections Re: Phil Schiller

WITNESS COURT’S RULING ON OBJECTION

AND

EXHIBIT NO.

Schiller: Overruled. Apple identifies the sourcetbé information in its response to
PDX10 Samsung’s objection.

Schiller: PX Overruled in part, sustained in pa&lthough there is some overlap between
11, 126-132 Exhibit 11 and other exhibitsiot all of theprint advertisements in Exhibit 11

overlap with the prinadvertisements in Exhibits 126-132. Accordingly,
Samsung’s objection on the ground that bkHil is cumulatie is overruled.

Exhibits 126-128. Exhibit 126 is exclutle The advertisement does not show
the product until the very erad the advertisement, thus, the advertisement is
only weak evidence of fame. The relatiweeak probative value is outweighed
by undue consumption of time pursuant to FRE 403. Exhibit 126 is excluded,

Exhibits 127-128. These advertisemdrtsture the productst issue in the
advertisements. The advertisements devamt to show fame for trade dress.
Additionally, the advertisemésfeature the intellectuproperty rights at issue in
this case. Thus, the relevance is oatweighed by poterai prejudice.
Objections to Exhibits 127-128 are overruled.

Exhibits 129-132. These exhibits shovwnpads of the iPhone and the iPad, ang
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are admissible to establish fame and secondary meaning. Although the
advertisements are marked as “AppledideArts Lab,” Exhibit 11 suggests tha
these advertisements were publish&te copy on the advertisements are not
hearsay because the statements are mug loéfered to prove the truth of the
matter asserted. ObjectiotwsExhibits 129-132 are overruled.

Schiller: PX12-
14, 17

Overruled. Exhibits 12-14 are compitats which show iPad advertisements,
iPhone advertisements, and televisioogpams in which the products have be
shown. Under FRE 1006, as long as the tgog materials are admissible, ar

admissible. Samsung challengeséRhibits based on hearsay, but the
advertisements and television progranerast being offered to prove the truth

of the matter asserted, but rather arereffdo establish fame, an element of the
trade dress claim. Samsung does not alllegethe underlying exhibits were not

made available; accordingly, Samsung’s objection is overruled.

Exhibit 17 is a series of summarizeduspaper articles. Samsung challenges
underlying exhibits claiming that theyeainadmissible hearsay. However, like
Exhibits 12-14, these exhib are not being offered frove the truth of the
matter asserted, but rather are beirgdus establish fame. Accordingly,
Samsung’s objection is overruled.

—

Schiller: PDX7

Overruled. The heading on ttiésnonstrative is an accurate quote from med
coverage on the iPad and is nofairly prejudicial under FRE 403.

Schiller:
PDX13

Overruled. The demonstrative is relevant toSteekcraft factor for trade dress
infringement regarding similarity ofdde channels, and its relevance is not
substantially outweighed by a risk of anfprejudice, confusion, or delay unde
FRE 403.

Schiller: PX 16

Overruled. Samsung objects thatekhibit is misleading and confusing beca
it depicts only one iPhone product. Samsung has not clearly articulated wh
is misleading or cited to any authgrthat requires tragldress advertising
expenditures to be tied to a specific iPhoné&ad release. Moreover, it appea
that the information is derived froRX 33, which bears a bates stamp and wa
disclosed in discovery.

Schiller: PX33

Overruled. PX33 bears a batamgtwhich identifies the source as an Apple
document. The document is not undabnfusing or misleading. Samsung ha
not cited to any authority that requireade dress advertising expenditures to
tied to a specific iPhone or iPad release.

Schiller: PX
133-135, 138,
140-141. PDX
1-3,5

Overruled. These exhibits are not hearsay because they are not being offe
prove the truth of the statements contdimethe news articles. These exhibits
are being offered to show fame. Eaxdws article also either features a
photograph of the product and/or descsiliee product. Therefore, Apple has
established a sufficient nexus between thesnarticle and the IP rights at issug

4. Objections Re: Justin Denison

WITNESS
AND
EXHIBIT NO.

COURT’S RULING ON OBJECTION

4
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Denison: PX44

Overruled. PX44 is not hegrbacause it is a party admission under FRE
801(d)(2)(D). FRE 613(b) is inapplidab Samsung may renew its objection if
Apple fails to lay a proper foundation.

Denison: PX54

Overruled. The document wasdpced by BCG at Samsung’s request and i$
relevant at least to issues of willfulness and damages. The document is not
offered for the truth of the matter asserind therefore is not hearsay. FRE
613(b) is inapplicable. The probativalue is not outweighed by the risk of
confusing the issues wrasting time under FRE 403.

Denison:
PX62, PX58

Overruled. Both PX58 and PX62 are &l Samsung documents and are part
admissions under FRE 801(d)(2)(D), not hearsay. The documents are releya

least to issues of willfulness and damages, and their probative value is not
outweighed by the risk of confusing tissues or wasting time under FRE 403

5. Objections Re: Wookyun Kho

WITNESS COURT'S RULING ON OBJECTION
Depo Overruled. First, the Couwtill not rule on any objeains that Samsung attempts
Testimony to incorporate by reference from otlftmcuments. Second, Samsung’s objection

from Wookyun
Kho

based on lack of foundation is overileecause the testimony explains he
studied Apple devices in designing theunce feature. This is sufficient
foundation. Finally, Samsung’s referente$RE 611 and 613 are inapplicabl
FRE 611(a)(3) allows theoart to exercise controb protect witnesses from
harassment or undue embarrassment. FRE 613 relates to a witness’s priol
statements, and establishes that a pagd not show or siclose a witness’s

prior statements when conducting examination and states that extrinsic evigeg

is admissible only if the witness is givan opportunity to explain or deny the

statement and an adverse party is given an opportunity to examine the witne

Samsung has not established #i#ter rule yet applies here.

6. Objections Re: Jaegwan Shin

WITNESS

COURT'S RULING ON OBJECTION

Depo
Testimony of
Jaegwan Shin

Sustained. Samsung objects to the usepb testimony of Jaegwan Shin durin

Denison’s testimony at trial. Rule 32 dipp to the use of depositions at trial.
FRCP 32 permits the use of depositioniteshy against a party if: (1) the party
was present or represented at thengudf the deposition or had reasonable
notice of it; (2) it was used in comptiee with the Federal Rules of Evidence;
and (3) the use is allowed by Rule 32(a)(2) through A&hough Apple argues

that the evidence is admissible unB&E 802(d)(2)(D), Apple does not address
whether the deposition testimony mayused under Rule 32. Indeed, although

the first 2 requirements under Rule 324eg not in dispute, Apple has not
established that one of tk&ceptions to Rule 32(a)(#)rough (8) applies. The
deposition testimony of Mr. Shin may not be used to impeach Mr. Derds®n.

FRE 32(a)(2) (deposition testimony “givby the deponent as a witness” may |b

used to impeach that witness.”). It dows appear that Mr. Shin is an “officer,
director, managing agent, or [30(b)@& 31(a)(4)] designee.” Although Mr.

5
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Shin’s title is a “director” Apple has nédid any further foundation to establish
that he otherwise fits the defirot set forth in Rie 32(a)(3). See Hynix
Semiconductor Inc. v. Rambus Inc., No. C-06—-00244 RMW, 2008 U.S. Dist.
LEXIS 11767, at *18-19, 2008 WL 2581632.[N Cal. Feb. 2, 2008) (“These
other people all have the capabilityltimd the corporation with their actions,
indeed, a 30(b)(6) or 31)(&) designee literally speaks for the corporatiod.”
Thus, a ““managing agent’ must have some authority[, similar to an officer ¢
director,] to act on behalf of the corpoaat or answer for it.”). Similarly, Apple
has not established that the deponergsiaavailable under FRCP 32(a)(4), or,
that the other subdivisions of FRGR(a) apply. Accordingly, Samsung’s
objection is sustained.

7. Objections Re: Qi Ling

WITNESS COURT’'S RULING ON OBJECTION

Depo Sustained. The same rationale for esan of the deposon testimony of Mr.
Testimony of | Shin applies equally thlr. Ling. Mr. Ling’s deposition testimony is not

Qi Ling admissible under FRCP 32(a). Mr. Lingust unavailable, nor does it appear

that he is a “party, agent, designee” under FRCP 32(a)(3)-(4).

IT 1S SO ORDERED.

Dated:July 30,2012

United States District Judge
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