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INTRODUCTION

Federal courts have twice held Samsung ta bpoliator of relevant evidence based or
use of a proprietary email system that autorai{i@and permanently deletes emails after two
weeks. In 2004, the District Court in New Jergssyied adverse inference instructions againg
Samsung because it never flipped the *off switen its ... automatic computer email policy
[that] allowed emails to be deleted, oreddt to become inaccessible, on a rolling basis.”
MOSAID Techs. Inc. v. Samsung Elecs, @48 F. Supp. 2d 332, 333, 339 (D. N.J. 2004)
(discussing “mySingle” email system). Notwatanding this prior sections order, Samsung
continuedthroughout this casautomatically to delete emails when under a duty to preserve
them. In Judge Grewal’s words, “Samsung kaptshredder on longtaf it should have known
about this litigation, and simplyusted its custodial employeessave relevant” emails. (Dkt.
No. 1321 at 23.) Many Samsung employees fddgateserve emails, and Judge Grewal
concluded as a result “that Samsteansciously disregarded’ its tipation to preserve relevant
evidence.” [d. at 22.)

Judge Grewal did not reach this conclussasually. He reviewed a voluminous record
including 25 declarations that Samsung submitted with its opposition. He issued a meticu
page order replete with 118 footnotes. Judge @reetermined that a “modest, optional adve
jury instruction is the least restrictive meansemedy the prejudice from [Samsung’s] past

practices and [to] deter suphactices in the future.”lq. at 24-25.) The Qurt should not disturk

this decision. Judge Grewal’s order is thagh, well-reasoned, fact-inteme, and legally sound.

Samsung cannot show that it is cleaatyoneous or contrary to law.

Samsung’s spoliation will, moreover, infect its presentation at trial. Samsung has
informed Apple and this Court that Mr. Minylduk Lee “will testify regarding ... design of the
accused Samsung products.” (Dkt. No. 1278 at 4.) He is the principal designer of the acg
Galaxy S phones, and Samsung produseemails from his files. (Dkt. No. 895 at 5.) Relevg
emails once existed. Samsung produced more than 75 of them, dated after Mr. Lee was ¢

have received a document retention notice, beaathee custodians happenéad preserve the

APPLE sOPP. TO MOT. FORDE NOvO DETERMINATION/MOT. FORRELIEF FROMNON-DISPOSITIVEORDER BY MAG. 1
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emails' (Dkt. No. 1047 at 12.) Another exaraps Dr. Won Pyo Hong, who Samsung “may”
call to the stand. (Dkt. No. 12&8 24.) He has “unique, firsthd knowledge” regarding orders
he gave within Samsung to make “side-by-sidmparisons of Apple and Samsung products
design presentations.” (Dkt. No. 850 at 9-1B)t Apple knows littleabout the response

Dr. Hong received to this edict because Samsung prodwoehails from his files. (Dkt.

No. 895 at 4.) The jury should hear of thistlection of evidence and have an opportunity to
consider it in rendering a verdict.

The Court should overrule Samgtmobjection to Judge Grewal’s order. Samsung is
entitled tode novareview, but rather to review forear error. Judge Grewal correctly
determined that (a) Samsung’s duty to presesie/ant documents arose in August 2010, ang
(b) Samsung’s failure to preserrelevant documents prejudioggple. Judge Grewal then
crafted an appropriate insttian informing the jury of Samsg’s spoliation, which it “may

choose” to take into account in reawipia verdict. (Dkt. No. 1321 at 24.)

ARGUMENT

l. JUDGE GREWAL'’S DECISION ST ANDS UNLESS IT IS CLEARLY
ERRONEOUS OR CONTRARY TO LAW

On a non-dispositive ruling by a Magistratelde, a litigant is diiled to relief only

where the decision is “clearly ermeous” in its findings of fact, dcontrary to law.” Fed. R. Civ|

Pro. 72(a). Samsung contends that Judge &@ieadverse inference decision receigesnovo
review under Federal Rule 72(b) becauseatdspositive ruling. Samsung is wrong.

Judge Grewal’s Order is not a dispositivenglbecause it does not dispose of a party’
“claim or defense.” Fed. R. Civ. Pro. 72(a)-(BMotions for sanctions premised on alleged
discovery violations ... ordirily should be classéd as nondispositive.Phinney v. Wentworth
Douglas Hosp 199 F.3d 1, 6 (1st Cir. 1999) (citations omitte8ge also Grimes v. City &
County of San Francis¢®51 F.2d 236, 240-41 (9th Cir. 199Magistrate Judge’s decision to

! Samsung four times served a transparemmtice stating thatlr. Lee received a
document retention notice in August 2010 and thatiout explanationrad immediately before
opposing Apple’s motion for an adverse infare instruction, changed its accourtse€Dkt.

No. 1047 at 4.)

APPLE SOPP. TO MOT. FORDE NOvO DETERMINATION/MOT. FORRELIEF FROMNON-DISPOSITIVEORDER BY MAG. 2
CaseNo. 11-cv-01846-LHK(PSG)
pa-1543967

D

for

not

[72)




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

order “a proscriptive sanction of $500 a day’ failure to respond to interrogatories was non-
dispositive ruling). While it mape appropriate to “depart| ] frothis general rule ... in those

instances in which a magistratelge aspires to impose a sanction thiy disposes of a claim ¢

=

defense,’Phinney 199 F.3d at 6, Judge Grewal’'s Orgenot one of those exceptions.

The Order on its face plainly does not dispose of a claim or defense. The jury instruction

—

decides no issue of infringemepgtent validity, trade dress dilati, or damages. Apple did ng

assert a cause of action for spoliation. Even as to willfulness the instruction is not dispositive.

Apple asked for, but did not receive, an instrutstating that as a result of the spoliation “the
jury mayinfer that [any] infringement was inteatial, willful, and withotiregard to Apple’s
rights.” Samsung itself has chamxited Apple’s motion as adtellite issue.” (Dkt. No. 987
at2n.l)

Samsung argues that the Qrdes dispositive, citingynited States v. Rivera-Guerrero
377 F.3d 1064, 1065 (9th Cir. 2004). Thatecmsreadily distinguishable. Rivera-Guerrerg
the Magistrate Judge issuedader “authorizing the involuntagdministration of medication to
[defendant], for the purpose of magi[him] competent to stand trialltd. The relief went
straight to a defense in the eaas defendant had argued he wat competent. Medication was
administered for the very purpose of making him competentat 1069.

Our case falls squarely into the line of caseattng sanctions that were more severe than
Judge Grewal’s adverse infe instruction as non-disptige. For instance, iIMOSAID Techs.
Inc. v. Samsung Elecs. Cdlo. 01-CV-4340 (WJM), 2004 U.S. Dist. LEXIS 23595 (D. N.J.
Oct. 1, 2004)—the case in which Samsung pvasgiously found guilty of spoliation—the
Magistrate Judge ordered tha¢ tthetermination of infringemenn “representative parts wlould]
determine infringement of all parts,” ancepluded Samsung “ from challenging plaintiff's
expert’s evidence as to the operation of tlpgesentative parts.” Over Samsung’s objection, the

District Judge held that this ruling was non-dispositive:

Courts have recognized that evea ifnagistrate judge’s order has the
potential to materially aéfct the outcome of an issue, the order should still be
reviewed under the more deferentiahstard.... This is not a case where the
magistrate judge ventured into the domaifithe district court and disposed of
a claim or defense.

APPLE SOPP. TO MOT. FORDE NOvO DETERMINATION/MOT. FORRELIEF FROMNON-DISPOSITIVEORDER BY MAG. 3
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Id. at 7;see also Musick v. Dorel Juvenile Group,.Jri#011 U.S. Dist. LEXIS 126247 (W.D. Vi
Nov. 1, 2011) (Magistrate Judge’s order precludiniglence as a discovery sanction revieweg
clear error)Hakim v. Cannon Avent Group, PLRo. 02-1371, 2005 U.S. Dist. LEXIS

16829, *3 (W.D. La. May 3, 2005) (Magistrate Judgader striking untimelyexpert declaratior
reviewed for clear error). Jud@rewal’'s Order may thus be didbed only if its factual findings

are “clearly erroneous” or its legal determinaidcontrary to law.”Fed. R. Civ. Pro. 72(a).

Il. JUDGE GREWAL CORRECTLY DETERMI NED THAT SAMSUNG’S DUTY TO
PRESERVE AROSE IN AUGUST 2010

“The obligation to preserve relevant eviderattaches when liiggion is ‘pending or
reasonably foreseeable.PTC v. Lights of Am. IncNo. SACV 10-133 JVS (MLGXx), 2012 WL
695008, *2 (C.D. Cal. Jan. 20, 2012). “When litigatiofrémsonably foreseeable’ is a flexible
fact-specific standard that allovasdistrict court to exercisedldiscretion necessary to confront
the myriad factual situations inteat in the spoliation inquiry.’Micron Tech, Inc.. v. Rambus
645 F.3d 1311, 1320 (Fed. Cir. 2011).

Judge Grewal found “that Samsung’s dfitypreserve] arose on August 23, 2010, the
date Samsung issued litigation hold noticesrtgployees following Apple’s infringement
presentation to Samsung.” (Dkt. No. 1321 at JHi3 decision was based in part on the explig

language in Samsung’s own hold notié@n August 23, 2010, Samsung wrote:

[T]here is areasonable likelihood of fute patent litigationbetween
Samsung and Apple unless a busimesslution can be reached.

(Dkt. No. 895. Ex. 9 (emphasis added).) Judge @rewplained that he wa'holding a party to
what could not be a plainer adssion” that it considered litigatn reasonably foreseeable. (Dk
No. 1321 at 16.) Samsung disagre@gth Judge Grewal’s factufihding, but it is not clearly
erroneous.

Samsung argues that Judge Grewal igntdredlongstanding business relationship”
between the parties. Samsung did not maiseatfyument in front of Judge Grewal, and
“[m]otions for reconsideration and objectionsatdlagistrate Judge’s order are not the place f
party to make a new argument and raisesfaot addressed in hisiginal brief....” Harbridge v.

Yates No. 1:11-cv-00473 AWI JLT, 2012 U.S. Dist. LEXIS 23909, *3 (E.D. Cal. Feb. 24, 2(

APPLE sOPP. TO MOT. FORDE NOvO DETERMINATION/MOT. FORRELIEF FROMNON-DISPOSITIVEORDER BY MAG. 4
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(“Court will not and has not consded arguments or evidence that are now presented but w
not presented to the Magistrate Judge&e alscCampbell v. Cal. Dep't of Corr. & Rehab
No. CIV 07-1419 WBS GGH P, 2009 &l.Dist. LEXIS 71284, **2-3 (E.D. Cal. Aug. 4, 2009).
Samsung also complains that Judge Grelihhot distinguish onease it cited:United
States v. Kitsap314 F.3d 995 (9th Cir. 2002). Judge Gredidlnot need to address each of th
54 cases Samsung cited in its opposition. Samsung IKitgspin a footnote with a seven-casg
string cite. (Dkt. No. 987 at 15 n.}7Samsung also did not mentiKitsap at the hearing on
Apple’s motion, although its counsel addsed many cases. On the merits kasap has no
bearing here; it stands for the unremarkable pitipo that defendants figage in spoliation of
documents as a matter of law only if they Bache notice that the documents were potentially
relevant to the litigation befe they were destroyedKitsap, 314 F.3d at 1001. IKitsap, the
defendant destroyed billing recartivo years (or more) beforeetiplaintiff's lawsuit provided
notice that defendant needed to retain théan.Here, Samsung destroyed relevant enadis it
reasonably foresaw litigation. Indeéd this day—even though its duty to preserve evidence

remains intact—Samsung has not disabled its e-mail auto-delete program.

II. JUDGE GREWAL CORRECTLY DETERMINED THAT SAMSUNG’S
SPOLIATION RESULTED IN PREJUDICE TO APPLE

Judge Grewal found prejudice to Apple fr@amsung’s spoliation, pointing to “several
key Samsung custodians ... that both used mySegd produced little or even no relevant
documents.” (Dkt. No. 1321 at 23.) He compatezie individuals to the “Samsung custodia
using Microsoft Outlook [who] mduced literally thousands of documents,” and he correctly
concluded that the spoliatifigmySingle custodians ... are senior Samsung employees whos
internal communications would have been espiggiaobative to the claims at issue in this
litigation.” (Id.) Samsung’s contention that “[tlhe Magistrate Judge failed to pravige
analysis$ on this issue (Dkt. No. 1392 at 3 (emphasis added)) is wrong on its face.

Samsung also ignores the fact that “if spadiais shown, the burden of proof logically
shifts to the guilty party to show thab prejudice resulted from the spoliatiorHynix
Semiconductor, Inc. v. Rambus If&91 F. Supp. 2d 1038, 1060 (N.D. Cal. 2006Y,d on other

APPLE sOPP. TO MOT. FORDE NOvO DETERMINATION/MOT. FORRELIEF FROMNON-DISPOSITIVEORDER BY MAG. 5
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grounds 645 F.3d 1336, 1344-1347 (Fed. Cir. 2011). Samgdbore the burden of showing tha
Apple was not prejudiced by the destruction of ksnaApple did not need to prove a negative
i.e., that it was prejudiced by the abserof materials it has never seen.

Although Apple did not neetd come forward witlany evidence of prejudice, Apple did
present statistics confirming likeprejudice. To be clear, Appbkuffered prejudice not simply
due to the fact that certain documents authbgegarticular Samsung witnesses were deleted

from the authors’ files but found in a recipierfiles. Apple pointed t@locuments like those to

~—+

show that certain custodians once possessed rel@vamients that they did not preserve. Apple

can present evidence ddiplicative documents that were desged by pointing to copies
possessed by other custodians, butetlieno way for Apple to prove whiehmique documents
were destroyed. Documents possessed only by the spoliating custodians (or that multiple
custodians failed to preserve) were praiduced because they were destroyed.

Judge Grewal was persuaded by this evidehtexplained that “[w]hile the nature of
the auto-delete function is sutthat the court will never know homuch relevant material was
lost, the court cannot ignoredtistatistical contrast” betwedéime Samsung custodians who useq
mySingle and the custodians who used Outlookkt.(Ro. 1321 at 21.) And Judge Grewal is I
the first federal judge to emmy this type of analysisSeelO Grp. Inc. v. GLBT Ltd No. C-10-
1282 MMC (DMR), 2011 U.S. Dist. LEXIS 120818.D. Cal. Oct. 19, 2011) (because
“destruction of Defendants’ iarnal emails renders it impossible for Plaintiffs to explore
Defendants’ motivation and state of mind in opiegatheir websites ... ghcourt concludes that
Plaintiffs have been prejudiced as aulé of Defendants’ evidence spoliationZybulake v. UBS
Warburg LLC(Zubulake VY, 229 F.R.D. 422, 437 (S.D.N.Y. 2003) (“No one can ever know
precisely what was on those tapes, but the content of e-mails recovered from other source
along with the fact that UBS eafoyees willfully deleted e-mabitsis sufficiently favorable to
Zubulake that | am convinced thhe contents of the lost tapesuld have been similarly, if not
more, favorable.”). There is no basis for doding that Judge Grewal’s finding was clearly

erroneous.

APPLE SOPP. TO MOT. FORDE NOvO DETERMINATION/MOT. FORRELIEF FROMNON-DISPOSITIVEORDER BY MAG. 6
CaseNo. 11-cv-01846-LHK(PSG)
pa-1543967

not

IS_




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Samsung’s cases are all inappositeGémzalez v. Las Vegas Metro. Police Dep:09-
cv-381, 2012 U.S. Dist. LEXIS 46601, *24 (Nev. Apr. 2, 2012), defendants produced the
precise information thatlaintiff claimed shelid not receive. IMed. Lab. Mgmt. Consultants
ABC, 306 F.3d 806, 824 (9th Cir. 2002), the couithbkat there was nprejudice from the
accidental loss of laboratory slides where the fifdimad access to digital images of the slides
and to medical records concerning slides. Andljghts of America2012 WL 695008, **5-6
n.8, the court refused to find spoliation because (i) it was unclear whether any emails had
lost, and (ii) they were inrg event “available through othsources.” Samsung did not come
forward with any such evidence here. In lighthe presumption of prejudice and Apple’s
affirmative evidence, Judge Grewiitl not commit clear error.

IV.  JUDGE GREWAL'S ADVERSE INFERE NCE INSTRUCTION IS PROPER

Samsung’s final complaint is that Judge Grewal imposed “a definitive finding of
spoliation on the jury.” Thi€ourt should not disturb Jud@rewal’s carefully considered
decision on how to phrase the adverse infexemstruction. Samsungconduct justified a
mandatory presumption, and Judge Grewal imposed a moderate and balanced one.

Judge Grewal understood the need to taihyriastruction to the adence of Samsung’s
wrong-doing:

The degree of harshness should be didtaly the “nature of the spoliating
party’s conduct—the more egregiaiie® conduct, the more harsh the
sanction.” In its most harsh form, when a spoliating party has acted
willfully or in bad faith, the jury can be instructed that certain facts are
deemed admitted and must be acceptdduas At the next level, when a
spoliating party has acted willfully or recklessly, a court may impose a
mandatory presumption. At the other end of the spectrum, the least harsh

instruction permits (but does not re@)ia jury to presume that the lost
evidence is both relevant and/éaable to the innocent party.

(Dkt. No. 1321 at 21-22) (footnotesd quotation marks omitted; citifgnsion Comm. of the
Univ. of Montreal Pension Plan v. Banc of Am. Sec.,,l885 F. Supp. 2d 456, 470 (S.D.N.Y.
2010)).

Although he found that “Samsung acted with conscious disregard of its obligations,
willfully,” Judge Grewal did not impose a madatory presumption but a “modest, optional

adverse jury instructioh.(Dkt. No. 1321 at 23-24.) His insiction says that the jury “may
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presume that Apple has met its burden of prgithe following two elements by a preponderance
of the evidencédirst, thatrelevantevidence was destroyed after they to preserve arose ... and
secondthe lost evidence was favorable to Appldd.X The instruction then informs the jury
that, with regard to liability, itan apply its conclusion on spoliatias it sees fit. The jury “may
choose to find it determinative,mewhat determinative, or notait determinative in reaching
[its] verdict.” (Id.) This further tempers the impaxftJudge Grewal’s instruction.

In addition to these optional and permissagpects of Judge Grevsahdverse inference

instruction, Judge Grewal’s instition affirmatively informs the jty that “Samsung has failed t

(@)

prevent the destruction of relevant evidence fppl&’s use in this litigabn,” and that “Samsung
failed to preserve evidence afterdisty to preserve arose.” Samg protests that “[t]here is ng
support for imposing such mandatomydings on the jury.” (Mot. at b.That is incorrect. There
is nothing wrong with “instrct[ing] a jury to acceptertain facts as true.Smith v. Kmart Corp
177 F.3d 19, 29 n. 4 (1st Cir. 1999¢ge alsd”ension Comm685 F. Supp. 2d at 470 (“jury can
be instructed that certain facts are deeadmitted and must be accepted as truedjocies v.
City of N. Las Vega®:08-cv-606, 2011 U.S. Dist. LEXIS 49046, **13-14 (D. Nev.

Apr. 28, 2011) (ordering adverse inference ingtam against party who destroyed evidence,
including finding that “Defendants have ... destrdye lost the videotapes”). After all, if
discovery misconduct is egregioeisough, the court can go furtreard dismiss the spoliator’s
case outright.See Leon v. IDX Sys. Corp64 F.3d 951, 958-61 (9th Cir. 2006) (affirming
dismissal)Gutmanv. Klein, 2008 U.S. Dist. LEXIS 97707, **1-2, 4 (E.D.N.Y. Dec. 1, 2008)

(granting default judgment for defendarititentional destretion of evidencej.

% The Ninth Circuit’s unpublisheand non-precedential decisionmwon v. Costco
Wholesale Corp No. 10-15847, 2012 U.S. App. LEXIS 3922 (9th Cir. Feb. 27, 2012), does not
help Samsung. The trial Kwonwas to the bench, not a jurfhere was thus no question about
how to instruct the jury. Mowarer, although the appellate opinigpeaks of an adverse inference
that was ordered belovd. at **1-3, the inference was with regito liability, not the destruction
of evidence. The District Judge haldeady foundhat spoliation occurretkwon v. Costco
Wholesale Corp Civ. No. 08-360 JMS/BMK, 2010 U.S. Dist. LEXIS 13614, *7-10 (D. Haw.
Feb. 17, 2010), and that finding was not chrgkd on appeal. Accordingly, although Samsung
citeskwon, 2012 U.S. App. LEXIS 3922, to support its argument that Judge Grewal had ng
authority to affirmatively instict the jury that Samsungdhdestroyed documents, the non-

(Footnote continues on next page.)
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Other courts have imposed a hybrid indtiut like Judge Grewal’s, combining some
affirmative factual findings abotibe destruction of edence with an optional adverse inferenc
the jury may draw from those findings. Pension Comm685 F. Supp. 2d at 496-97, the
Southern District of New York ordered a sptiba instruction just like Judge Grewal's. The
court instructed the jury about its mandatondfng—*that each of theglaintiffs failed to
preserve evidence after its dutypieserve arose”—but also infagththe jury that, “as a result,
[it] may presumgf [it] so ch[ose], that such lost elence was relevant, and that it would have

been favorable to the Citco Defendantid” (emphasis added). Tham of Judge Grewal’s

adverse inference instruction tracks that stmetwhich is commonplace in circumstances like

these.See Large v. Mobile Tool Int'l, IncNo. 1:07cv177, 2008 U.S. Dist. LEXIS 1297, **36-
(N.D. Ind. Jan. 7, 2008) (“The jusyill be informed of the destation of the evidence ... [and]
that they may draw a negativdenence from such destructianth respect to Mobile ....");
Motown Record Co. v. DePietr@ivil No. 04-cv-2246, 2007 U.S. Dist. LEXIS 43271, *4 n. 3
(E.D. Pa. June 11, 2007) (“[T]he factfinder musirdermed of the spoliation and be permitteg
infer that the evidence would have yieldefbimation adverse to Betro’s claims of
innocence.”)United States v. Suargdo. 09-932 (JLL), 2010 U.S. Dist. LEXIS 112097, **29-
31 (D.N.J. Oct. 19, 2010) (informing jury that “Government was obligated to preserve all o
text messages, but they were ... deleted ... bpreserved,” and that jury “may infer from

the ... failure to preserve ... or the fact that theyre deleted| ], thahe missing text messages

were relevant to this casad... favorable” to defendants)..

Finally, ample evidence supports Judge Grewadfismative findings. The Order details

the short-comings of Samsung’s production with rédda specific custodies. (Dkt. No. 1321 at
19-21 (referring to “14 key fact withesses,” atebscribing defective pductions from Won Pyo
Hong, Minhyouk Lee, Joon-Il Choi, Dommd Lee, and Nara Cho).) Undishnson v. Wells

Fargo Home Mortg., Ing these factual findings should notdisturbed, for they are not clearly

(Footnote continued from previous page.)

precedential appellate decision does speak to that issue. TN@th Circuit was not reviewing
the district court’s finding that spoliation had occurred.
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erroneous. 635 F.3d 401, 421 (9th Cir. 2011) (remigwourt should “notlisturb the district

court’s choice of sanction unlesy ha[s] a definite and firmanviction that the district court

committed a clear error of judgment”).

CONCLUSION

For all of these reasonsgtiCourt should overrule Samsus@bjection and read to the

jury the instruction that Judge Grewal crafgeda remedy for Samsung’s willful disregard of it

discovery obligations.

Dated: July 31, 2012

MORRISON & FOERSTERLP

By: /sl Michael A. Jacobs
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