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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
APPLE, INC., a California corporation, Case No.: 11-CV-01846-LK

Plaintiff, ORDER GRANTING-IN-PART AND
DENYING-IN-PART MOTIONS TO

SEAL

V.

)
)
)
g
SAMSUNG ELECTRONICS CO., LTD.,a )
Korean corporation; SAMSUNG )
ELECTRONICS AMERICA, INC., a New York
corporation; SAMSUNG )
TELECOMMUNICATIONS AMERICA, LLC, )
a Delaware limited liability company, )
)

)

)

)

Defendants.

Before the Court are numerous administramaions to seal documents, which have bee
filed by both litigants as well as a stdostial number of third partiesSee e.g.ECF Nos. 1328,
1334, 1340, 1376, 1378, 1390, 1394, 1396, 1400, 1407, 1414, 1481, 1486, 1488, 1489, 1490
1495, 1498, 1499, 1506, and 1638. Although both litigaatssealing motions pending before
this Court, each has filed renewed motions &.s&hese most recent sealing motions supersede
the prior motions, and the Court will onlgdress the renewed motions to seal. These
administrative motions relate to three types ofusheents: (1) litigants’ documents that will likely
be introduced in the trial that began on JulyZ1L2; (2) documents whickere used exclusively
for prior motions, such as the parties’ crosstions for summary judgment; and (3) third party

documents produced in discovery and taibed by either party at trial.
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On August 6, 2012, the partiied a Joint Stipulatiohthat may obviate the need for
rulings on some of the fd#es’ trial exhibits. SeeECF No. 1597. Nevertheleghe Court will rule
on the most recent set of administrative motiorsetal in order to séétany questions about
precisely what information will be sealed atltridoreover, the sealing motions for documents
which relate to previously filed motions are otered by the partiestigulation and must be
ruled on separately.

l. Legal Standard

Historically, courts have regnized a “general right to inspt and copy public records and
documents, including judicial records and documenixon v. Warner Commc’ns, Inel35 U.S.
589, 597 & n.7 (1978). “Unless a particular court regsmahe ‘traditionally kpt secret,” a ‘strong
presumption in favor of access’ is the starting pokdmakana v. City and Cnty. of Honolu#d7
F.3d 1172, 1178 (9th Cir. 2006) (quotiRgltz v. State Farm Mut. Auto. InSo., 331 F.3d 1122,
1135 (9th Cir. 2003)). In order to overcome #timng presumption, a party seeking to seal a
judicial record must articulategtifications for sealing that tweigh the publigolicies favoring
disclosure.See idat 1178-79. Because the public’s interest in non-dispositive motions is
relatively low, a party seeking to seal a doemtrattached to a non-dispositive motion need only
demonstrate “good causeP’intos v. Pac. Creditors Ass'605 F.3d 665, 678 (9th Cir. 2010)
(applying “good cause” standard to all non-dispositivotions, because such motions “are often
unrelated, or only tangentially related th@ underlying cause of action™ (citingamakana 447
F.3d at 1179)).

Conversely, “the resolution of a disputetbe merits, whether by trial or summary
judgment, is at the heart of thrgerest in ensurinthe ‘public’s understandg of the judicial
process and of significant public eventsKamakana447 F.3d at 1179 (quotingalley
Broadcasting Co. v. U.S. Dig€ourt for Dist. of Ney.798 F.2d 1289, 1294 (9th Cir. 1986)). Thus
a party seeking to seal a judicial record attacbeaddispositive motion or presented at trial must
articulate “compelling reasohs favor of sealing.See idat 1178. “The mere fact that the

production of records may lead to a litigant’s eméissment, incrimination, or exposure to furthef

! The Court adopts the Joint Stipulation, with theeption of paragraph five.
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litigation will not, without more, compehe court to seal its recordsld. (citing Foltz, 331 F.3d at
1136). “In general, ‘compelling reasons’ . . . éxien such ‘court files might have become a
vehicle for improper purposes,’ such as the use of records to . . . release trade ddcegt$179
(citing Nixon, 435 U.S. at 598). The Ninth Circuit hedopted the Restatements’ definition of

“trade secret” for purposes of sealing, holding tfedt‘trade secret may consist of any formula,

pattern, device or compilation of information whishused in one’s business, and which gives him

an opportunity to obtain an advantage ax@npetitors who do not know or use itri re
Electronic Arts 298 Fed. App’x 568, 569-70 (9th Cir. 2008) (quotitestatement of Torg757,
cmt. b). Additionally, “compelling reasons” may ebifssealing is required to prevent judicial
documents from being used “‘as sources of lrsgnnformation that might harm a litigant's
competitive standing.”ld. at 569 (9th Cir. 2008) (citinijlixon, 435 U.S. at 598).
Il. Litigants’ Administrative Motions to Seal

Pursuant to this Court’s instructions, béthple and Samsung have refiled administrative
motions to file certain documents under seal. The parties have been advised that, pursuant t
Circuit law, there will be a strong presumptitiat documents will be publicly availablees

Kamakana447 F.3d at 1178, and that any motions sepio overcome this presumption must be

narrowly tailored. With these requirements imdjithe Court now considers each of the litigant's

motions.

A. Apple’s Administrative Motion to Seal Trial Exhibits

Apple’s Administrative Motion t&eal Trial Exhibits asks tHéourt to seal four categories
of information: (1) confidential financial inforrtian; (2) confidential source code; (3) proprietary
marketing reports; and (4) termslmfensing agreements. Mot. to Seal Trial Exs. at 7-13. The
Court considers each of these categories in turn.

1. Apple’s Motion to Seal Confiehtial Capacity Information

Apple moves to seal trial exhibits comtizg information about its production and supply
capacity, arguing that disclosure of such information would cause Apple competitive harm. M
to Seal Trial Exs. at 7. According to Applesclbsure of this capacity data would allow Apple’s

competitors to alter their production scheduleghabdthey could increase production when Apple

3
Case No.: 11-CV-01846-LHK
ORDER GRANTING-IN-PART and DENYING-IN-PART MOTIONS TO SEAL

0 Ni

ot.




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

is stretched thin or lower their prices when Apphs excess inventory. Decl. of Jim Bean in Sug
of Mot. to Seal Trial Exs. (“Bean Trial Ded).Y 6. Additionally, it cou allow Apple’s suppliers

to extract higher prices for component parts when Apple most needs Seamd. Similarly,

Apple argues that product line information (tlgtfinancial details bran out by product) could
give competitors insight into the relatisaccess of different Apple productsl. § 7. According to
Apple, this would allow competits to alter their investments in their own competing produdts.

The Court agrees that infoation relating to Apple’s prodtion and supply capacity is
“trade secret” under Ninth Circuit law and i®thfore properly sealedAlthough the Court is
mindful of the public’s interest in access to gidl documents, disclosure of this information
would cause substantial competitive harm t@lep Competitors and suppliers armed with
knowledge of Apple’s capacity woultk able to alter their business and pricing models to gain g
unfair advantage over Apple in such a way that would “harm its competitive stan8ieg.”
Electronic Arts 298 Fed. App’x at 569 (citinlyixon, 543 U.S. at 598). Suppliers, for instance,
could predict when Apple would most need to increase supply and leverage this knowledge tq
exact substantial price increas&eeBean Trial Decl. § 6. Similarly, competitors could lower
their prices during periods whépple has excess capacity andhsrefore must vulnerable to a
price cut. See id. Although Apple seeks to sgadstcapacity data, such data is cyclical and woulg
allow competitors and suppliers to discover thiggpas in Apple’s capdty that would make it
easy to predict Apple’s current ahdure capacity constraintsSee id.

Additionally, while production and supply capgads one factor in each side’s damages
calculations, the core of the parties’ damasgealysis revolves around profits, profit margins,
costs, and unit sales. Apple’s production capacity serves onlynais an the potential damages
awarded, not asdriver of the damage claims. Indeed, Apjglproduction capacity is a secondary
consideration in each side’s damages analysis and, as such, is only indirectly relevant to one
particular kind of damages—Apple’s lost profilaims. The potential for “harm to [Apple’s]
competitive standing” is quite high, howeverthis information is released to the pubBege
Electronic Arts 298 Fed. App’x at 569 (citinlyixon, 435 U.S. at 598). Because Apple’s interest

in keeping its production capacity information undeal substantially outweighs the public’s
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interest in accessing it, the Court agrees‘tt@nhpelling reasons” have been shown for keeping
Apple’s production capacity under sesde Kamakanad47 F.3d at 1179. Likewise, as discussed
later in this Order, Samsung’s productiopaeity information will also be sealed.

2. Apple’s Motion to Seal Confidential Financial Data

Apple moves to seal trial exhibits contagisensitive financial flormation, arguing that
disclosure of such information would cause Apple competitive harm. Mot. to Seal Trial Exs. g
In particular, Apple seeks to seal informatpmrtaining to product-sp#ic profits and profit
margins, product-specific unit sales and revenue, and ddst#ccording to Appledisclosure of
this information would cause substantial harm to Apple’s competitive staniding.

Apple argues that disclosure of this finahamormation would allow competitors to price
their products to gain an unfaideantage over Apple. Bean Trial &e § 8. In particular, Apple

claims that competitors could undat Apple by pricing their prodig at a level that would be

unprofitable to Apple.ld. Moreover, Apple argues that its suppliers could rely on profit and co$

information to leverage higher pes from Apple during negotiation§ee id.

The Court is not persuaded that Apple’s intemeskaling its finanal data outweighs the
public’s interest in accessing this information. spige having multiple opportunities to brief this
issuesee, e.gECF Nos. 1317, 1495, 1499, Apple has not suffityearticulated facts that support
a “compelling reason” to keep this informatiivam the public. Indeed, Apple has failed to
convince the Court that profit, profit margin,stoand/or unit sales tsawould lead to the
competitive harms that Apple claims in its briefirtgee, e.g.Bean Trial Decl. I 8. For instance,
Apple claims that its cost and profit inforn@tiwould allow competitors to “determine exactly
what price level would make a given producpreofitable to Apple, and target their product
offerings at exactly that price.ld. This argument, however, relies on two critical assumptions,
which Apple provides no support. Firstpple assumes that ipgoducts ar@erfectly
interchangeable with those of its competitors, ghelh Apple would be forced to exactly match its
competitors’ prices. Second, it assumes that &pmompetitors could profitably maintain this
critical price point, since it is ileknown that “predatory pricing $&mes are rarely tried, and ever

more rarely successful.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574,
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589 (1986). Accordingly, Apple’s argument is urgaesive and is therefore not a “compelling
reason” for sealing as required Kgmakana

Moreover, although Apple argues that its prgdipfit margins, cost and unit sales data
would allow competitors to better tailor theiopuct offerings to counter Apple, Apple has not
explained howpastprofit and unit sales data can be usedeaningfully predict Applesiture
business plans. Although Applepiies that its capacity conaints are relatively periodisge
Bean Trial Decl. | 6, it makes no similar allegatiomh regards to profits, profit margins, costs,
or unit sales information. Indeed, because Apddates its product lines relatively frequently, it
is not obvious that historical giit, profit margin, cost, or unit s data for past products would
provide competitors with ardgantage over future products.

Furthermore, the financial information that Apleeks to seal is essential to each party’s
damages calculations. For this trial in paréeuivhich involves claims of up to $2.5 billion in
damages, this data is extremely important éoghblic’'s understanding d¢iie eventual outcome,
which has the potential for wide ranging ripplesett. Indeed, this trial is especially unusual in
the extraordinary public interest it has generafBaus, the public has a suéstial interest in full
disclosure of this information. The Court finthat Apple has not articulated a “compelling
reason” for sealing its financial data that outvasighe public’s interest in accessing it; according
this information will not be sealedsee Kamakanal47 F.3d at 1178-79 (“[T]he party [seeking to
seal a document] must artictdacompelling reasons supporteddpecific factual findings that
outweigh the general history of access and théigpblicies favoring disclosure, such as the
public interest in understandingetiudicial process.’(internal quotation marks and citations
omitted)).

Having determined the general @gories of financial datadh may be sealed and having
reviewed each of the documents that Apple seekesdf the Court now ajpps these principles to
the particular documents that Apple has movesktd. For the sake of efficiency, the Court
presents its conclusions in the &@blkelow. All rulings are consistent with the rationale articulate
above. Should either party seek to introducei@tdny exhibit for which the motion to seal has

been granted-in-part and deniedgart, the party seeking te&p the document under seal must
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file its proposed redactis by 8:00 a.m. the day before theaeted document is introduced so the

Court can approve the redactionhe rulings regarding trial exbits contained herein apply only

to those exhibits admitted at trial.

Trial Exhibit

Ruling

PX25

GRANTED-IN-PART and DENIED-IN-PART. Apple has over-
designated the information in treghibit to be saled. The Court
DENIES Apple’s motion to seal thixleibit, with the sole exception o
Apple’s proposed redactions of capacity da&sg, e.g.PX25.9-10.

PX67

GRANTED-IN-PART and DENIED-IN-PART. Apple has over-
designated the information in threghibit to be saled. The Court
DENIES Apple’s motion to seal thixleibit, with the sole exception o
Apple’s proposed redactions of royalty informatisee, e.g.PX67
Column O;see also Electronic Art298 Fed. App’x at 569 (finding
“pricing terms, royalty rates, and guaranteed minimum payment te

of a license agreement to “plainly fall[] within the definition of ‘trade

secrets™).

rms”

PX102

DENIED. Apple seeks to redaxtit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.

PX103

DENIED. Apple seeks to redarctit sales, revenue, and cost data.
The Court finds that Apple has fadl to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.

PX181

DENIED. Apple seeks to redgecofit, profit margin, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outghkithe public’s interest in access.

PX182

GRANTED. Apple seeks only tedact information related to its
capacity. The Court finds that “compelling reasons” exist for sealir
such data that outweigh tpeblic’s interest in access.

DX541

DENIED. Apple seeks to redaatit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outghkithe public’s interest in access.

DX542

DENIED. Apple seeks to redagtit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.

DX543

DENIED. Apple seeks to redagtit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.

DX544

DENIED. Apple seeks to redagatit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.

DX581, 587, and
589

GRANTED. Apple seeks to seal these documents which contain
confidential financial data as well asalysis and strategy discussion
based on that data. Although the Gdwas determined that financial
data alone is not sealable, theseutoents contain substantially more

7
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than data alone. Apple’s finaial analysis and strategy fluture
corporate plans have the potent@cause considerable competitive
harm to Apple if publically discked. Accordingly, the Court finds
that the risk of “harm [to Apple’sjompetitive standing” substantially
outweighs the public’s interest éhisclosure and therefore grants
Apple’s motion to sealSee Electronic Ari298 Fed. App’x at 569
(citing Nixon, 543 U.S. at 598).

DX755 DENIED. Apple seeks to redagatit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.
DX756 DENIED. Apple seeks to redagtit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.
DX777 DENIED. Apple seeks to redagatit sales, revenue, and cost data.
The Court finds that Apple has fad to provide “compelling reasons’
for sealing such data that outgRithe public’s interest in access.
DX778 DENIED as moot, pehe Joint StipulationSeeECF No. 1597.
DX779 DENIED. Apple seeks to redagtit sales, profit margin, revenue, and
cost data. The Court finds thapple has failed to provide “compelling
reasons” for sealing such data thatweigh the public’s interest in
access.

DX780 DENIED. Apple seeks to redagtit sales, profit margin, revenue, and
cost data. The Court finds thapple has failed to provide “compelling
reasons” for sealing such data thatweigh the public’s interest in
access.

3. Apple’s Motion to Seal Confidential Source Code

Apple moves to seal trial exhibits BX, PX121, and DX645 on the grounds that they
contain highly confidential source code. Additadly, Apple moves to seal trial exhibit PX110, as
it contains detailed schematics of the Apleok and Apple iSight.“[S]ource code is
undoubtably[sic] a trade secretfgency Solutions.Com, LLC v. TriZetto Group, ,|8&9 F. Supp.
2d 1001, 1017 (E.D. Cal. 2011). Moreover, Reuters do¢ oppose this request. Accordingly, the
Court GRANTS Apple’s motion to setilal exhibits PX63, PX121, PX110, and DX645.

4. Apple’'s Motion to Seal Confidential arittoprietary Market Research Reports

Apple moves to seal two classes of marketaedereports: internakports gathered and
prepared by Apple and thirdy reports obtained from nongtg IDC, whose business model
revolves around gathering and sellgwgh data. The internal repotitsat Apple moves to seal are
contained in trial exhibits DX534, DX61BX617, DX701, and DX766-776. The third-party
reports are contaiden DX536 and DX537.
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Apple argues that its internal nkat research reports containwable data that could cause
it competitive harm if didosed to its competitorsSeeMot. to Seal Tr. Exsat 11. In particular,
Apple argues that because its competitors lackss to Apple’s customer base, its competitors
cannot replicate these sesvresults. Accordingly, Apple believdsat the data contained in these
reports give it “an opportunity to obtain an adtae over competitors who do not know or use it
and thus is sealable as a trade se@®et Electronic Art298 Fed. App’x at 569-70 (adopting the
definition of “trade secret” propounded by the Rémment of Torts as something “consisting of
any formula, pattern, device or compilation dbimation which is used in one’s business, and
which gives him an opportunity to obtain advantage over competitors who do not know or use
it.” (citing Restatement of Tor§757, cmt. b)).

The Court is not persuaded. Apple’s desirerotect its own market surveys reporting on
its consumers’ usage habits, buying prefererames,demographics is not sufficient to meet the
“compelling reason” standard requiri sealing at this stage&See Kamakanal47 F.3d at 1179.
While Apple is presumably correct that its comer base is different than Samsung’s, Apple’s
claim that Samsung could not replicate the anaby@nsained in these exhib is not convincing.
Surveys about consumer preferences are corplaos, and Apple has not argued convincingly
that similar data is not already available tacspetitors. Moreover, because Apple claims that
these surveys inform its future product and mankgegpilans, it stands to reason that its competitof
may infer the most significant results by simplyserving Apple’s productleases and marketing
campaigns.

In short, Apple has not estaltied that it is likely to b&éarmed by the release of these
surveys. In contrast, these surveys play an itaporole in Apple’s daages claims. Apple is
asking for a substantial amount of damages, ane thaseys play an important role in explaining
to the public how Apple arrived @ demand for damages. Thémple’s justification for sealing
does not outweigh the public polisiéavoring disclosure. Accordingly, the Court finds that Appl
has failed to articulate “eopelling reasons” for sealirtgal exhibitsDX534, DX614, DX617,
DX701, and DX766-776 and therefdd&=NIES Apple’s motion withrespect to these exhibits.
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Apple also argues that the Court shoulal gxhibits DX536 and DX537, which contain a
full market research report, peaed by nonparty IDC, as well #& underlying data. According
to Apple, IDC’s business model revolves around gaitly and selling these data and reports, so
public disclosure of these exhibits coundgbult in substantial commercial hari@eeMot. to Seal.

Tr. Exs. at 12. Additionally, Apple explains tHBXC has agreed to allow limited use of its data
during trial, and only objects to pudstions of the full report andata spreadsheet. Accordingly,
Apple argues that the plitis interest in access to these underlying documents is low, while the
potential for harm to IDC is quite high.

The Court agrees. The publidgigerest in understanding the oaine of this litigation will
be sufficiently satisfied by the limited data discldse trial. Thus, the marginal public benefit tha
would result from disclosure of the fullgerts contained in DX536 and DX537 is low.
Additionally, public disclosure would cause sigrant harm to IDCS competitive standingin re
Electronic Arts 298 Fed. App’x at 569 (citinlyixon, 435 U.S. at 598). Indeed, if these reports
were made publically available, IDC’s costers would have no need to purchase them—
disclosure would not only harm IDC’s competitive standing, it would completely destroy it.
Accordingly, these exhibits asealable under Ninth Circuit lavd., so the Court GRANTS
Apple’s motion to seal DX536 and DX537. Nevertlsgslghe parties have previously representeq
that they would not need, and would not seekti@duce the full IDC reports at trial. The Court
strongly encourages the partiesute limited IDC data at triand thus obviate the need for
sealing.

5. Apple’s Motion to Seal Aple’s License Information

Apple moves to seal terms of licensing agreemiratsit has entered into with various thirg
parties. It argues that disclosing the teohthese licensing agreements will put it at a
disadvantage in negotiations for future licensingsledhe Court agrees with respect to pricing
terms, royalty rates, and minimum payment teohthe licensing agreements, as set forth in
Electronic Arts 298 Fed. App’x at 569. Disclosing thigormation to the public will create an
asymmetry of information for Apple in thmegotiation of future licensing dealSee id(finding

“pricing terms, royalty rates, and guaranteedimum payment terms” of a license agreement to
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“plainly fall[] within the definition of ‘tradesecrets™). Accordingly the Court will follow the

Ninth Circuit’s guidance and seal information related to the pment terms of Apple’s licensing

agreements.

The Court has reviewed each éxhthat Apple seeks to seal he following table reflects

the Court’s rulings with respect to Apple’s proposedactions to each triakkibit. All rulings are

pursuant to the rationale articulated above.

Trial Exhibit

Ruling

DX630

GRANTED-IN-PART and DENIED-IN-PART. The Court GRANTS

Apple’s motion with regards to throposed redactions to informatio
in the column labeled “Paymeritbut DENIES Apple’s motion with
regards to the proposed redactiomshformation in columns labeled
“Licensor,” “Title,” “Effective Date” “Date Last Signed,” “Licensed
Products/Technology,” “TermAnd “Geographic Scope.”

=]

DX757

GRANTED-IN-PART and DENIED-IN-PART. The Court GRANTS

Apple’s motion with respect to ¢étroyalty rates and payments, but
DENIES it with respect to thlist of Apples licensors.

DX758

GRANTED-IN-PART and DENIED-IN-PART. The Court GRANTS

Apple’s motion with respect to thegposed redactions of royalty rate
and payments, but DENIES it withsgect to the proposed redaction
of the list of Apple’s licensors.

2S

\*ZJ

PX76

GRANTED-IN-PART and DENIED-IN-PART. The Court GRANTS
Apple’s motion with regards to thproposed redactions to informatio
in the column labeled “Monetary Consideration,” but DENIES App
motion with regards to the proposestlactions to information in
columns labeled “Apple Licendgartner,” “Effective Date,”
“Expiration Date,” “Term of Agreeent,” “Includes Rights to UMTS-
Related Patents?,” “Includes Right Other Patents?,” and “Cross
License?”

D - v

PX78

GRANTED. Apple seeks only to redact quantity, unit price, and
amounts due to Intel in this invoica] of which relateo capacity or
financial terms of third-party agreements.

DX593

GRANTED. Apple seeks only tedact proposed payment terms for

settlement, cross-licensing agreement between Apple and Motoro

a.

B. Apple’s Administrative Moin to Seal Prior Motionand Exhibits Thereto

Apple moves to seal exhibits frobaubertmotions, motions in limine, and other pretrial

motions containing sensitive financial inforneatj arguing that disclosud# such information

would cause Apple competitive harrn particular, Apple seeks s@al information pertaining to

Apple’s manufacturing capacity, product-specifiofis and profit margins, product-specific unit

11
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sales and revenue, and costs. According to&mpsclosure of this information would cause
substantial harm to Apgls competitive standing.

As an initial matter, it should be noted thaiple seeks to seal information filed with both
dispositive and non-dispositive motions. As naadier, in general, party seeking to seal
documents attached to a non-dispositive matieed only demonstratgdod cause” to keep the
documents under seal, while a party seeking todsealments attached to a dispositive motion or
used at trial must meet thegher “compelling reasons” standarfeePintos 605 F.3d at 678;
Kamakana447 F.3d at 1179. This is because na@paositive motions are almost always
unrelated, or only tangentially related, to therits of the underlying issues in the caSee
Pintos 605 F.3d at 678. In this case, however, &maeks to seal documents attached to non-
dispositive motions that govern the admissibilityeeidence at trial. Bmuse the admissibility of
evidence is such a closely contested issue irtrihiswhich has become crucial to the public’s
understanding of the proceedings, the Courtayply the “compelling reasons” standard to
documents attached to these non-dispositive motions as well.

The Court has reviewed all documents thpplé seeks to seal in its renewed motion to
seal, and, consistent with the Court’s earlieruiseon, Apple will be permitted to seal informatiof
related to its production capacity wasll as payment terms of licensing agreements. In general,
however, all other information will be made publimless otherwise specified by the Court. The
following table contains rulings agach exhibit that Apple moves $eal, consistent with these
general principles. For each exhibit to a pnmtion where the Court has denied or granted-in-
part and denied-in-partpble’s motion to seal, Applehall refile that exhibit consistent with this
Order within seven days. Samsung shall do the $anany exhibit to a prior motion for which its

motion to seal has been deniedyoanted-in-part and denied-in-part.

Exhibit Ruling

Exhibit A to Musika | GRANTED-IN-PART and DENIED-IN-PART. The Court
Declaration in GRANTS Apple’s motion with respet its proposed redactions in
Support of Apple’s | paragraphs 127, 133, 170, and 1Paragraphs 127 and 133
Opposition to contain information on Apple’s capity, and paragraphs 170 and
Samsung’s Daubert| 172 contain payment terms of Nokia and IBM cross-licensing deals.
Motion Additionally, the CourGRANTS Apple’s motion with respect to

12
Case No.: 11-CV-01846-LHK
ORDER GRANTING-IN-PART and DENYING-IN-PART MOTIONS TO SEAL




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

its proposed redactions in ExtiZ, 26, and 27, all of which contair]
information about Apple’s capagit Finally, the Court GRANTS

Apple’s motion with respect to the proposed redactions of capacity

data in Exh. 20. The Court DENIESpple’s motion with respect t
the rest of its proposed redactidonghis exhibit, including the

information it seeks to seal regarding costs, profits, and margins.

Exhibit 3 to
Declaration of Joby
Martin in Support of
Samsung’s Daubert
Motion

GRANTED-IN-PART and DENIED-INPART. This exhibit is
identical to part of the abovelgibit, and therefore the Court’s
ruling is the same: Apple’s moti is GRANTED with respect to
the proposed redactions ofrpgraphs 127 and 133 and DENIED
with respect to all other proposeztiactions, except the monetary
compensation information in paragraphs 170, and 172.

0

[72)

Exhibit Q to Mazza
Declaration in
Support of Apple’s
Opposition to
Samsung’s Daubert
Motion

GRANTED-IN-PART and DENIED-IN-PART. This exhibit
consists of excerpts from the piews exhibits, and therefore the
Court’s ruling is the same: Apple’s motion is GRANTED with
respect to the proposed redans of paragraphs 127 and 133, an
DENIED with respect tolhother proposed redactions.

o

Exhibit 6 to Martin
Declaration in
Support of
Samsung’s Daubert
Motion

DENIED. The information that Appleeeks to seal in this exhibit
identical to information it has sougtut seal above and therefore t
Court’s ruling is the same: Applkeeks to seal cost, margin,
operating expenses, and operatingfipinformation. As explained
above, this information will not be sealed.

is
he

Exhibit B to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Daubert
Motion

GRANTED-IN-PART and DENIED-IN-PART. This exhibit
consists of updated or supplemented versions of the above exh
and therefore the Court’s ruling the same: Apple’s motion is
GRANTED with respect to Apple’proposed redactions of Exs.
17.2-S, 26, and 27, all of which cairt capacity data, as well as
Apple’s proposed redactionsttee capacity data in Exh. 20-S;
Apple’s motion is DENIED with respect to all other proposed
redactions.

libits,

Exhibit 1 to Martin
Declaration in
Support of
Samsung’s Daubert
Motion

DENIED. The information that Appleeeks to seal in this exhibit
identical to information it has sougtut seal above and therefore t
Court’s ruling is the same: Apple seeks to seal profit margin
information. As explained above, this information will not be
sealed.

is
he

Exhibit C to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Motion
for Summary
Judgment

DENIED. The information that Appleeeks to seal in this exhibit
identical to information it has sougtut seal above and therefore t
Court’s ruling is the same: Appleaks to seal cost, profit, margin
operating expenses, and operatingfipinformation. As explained
above, this information will not be sealed.

is
he

Exhibit E to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Motion

DENIED. The information that Appleeeks to seal in this exhibit
identical to information it has sougtut seal above and therefore t
Court’s ruling is the same: Apple sedk seal costs, profits, profit
margins, operating expenses, and operating profits information

is
he

As

explained above, this information will not be sealed.
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for Summary
Judgment

Exhibit K to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Daubert
Motion

GRANTED-IN-PART and DENIED-IN-PART. The information
that Apple seeks to seal in thishébit is identical to information it
has sought to seal above and therefore the Gauitthg is the
same: Apple’s motion is GRANTERIth respect to the capacity
information that it seeks to redabut DENIED with respect to all
other proposed redactions.

Exhibit Y to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Daubert
Motion

DENIED. The information that Appleeeks to seal in this exhibit
identical to information it has sougtut seal above and therefore t
Court’s ruling is the same: Appleaks to seal cost estimates and
margin information. As the Court has explained above, this
information will not be sealed.

is
he

Exhibit 10 to Martin
Declaration in
Support of
Samsung’s Daubert
Motion

GRANTED. The information thapple seeks to seal in this
exhibit is identical to informain it has sought to seal above and
therefore the Court’s ruling is the same: Apple seeks to seal

capacity data, which is a protected trade secret and is therefore

sealable, as explained above.

Exhibit Z to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Daubert
Motion

DENIED. The information that Appleeeks to seal in this exhibit
identical to information it has sougtut seal above and therefore t
Court’s ruling is the same: Appseeks to seal income and cost
information. As the Court has explained above, this informatior
will not be sealed.

is
he

Exhibit 7 to Martin
Declaration in
Support of
Samsung’s Daubert
Motion

DENIED. The information that Appleeeks to seal in this exhibit
identical to information it has sougtut seal above and therefore t
Court’s ruling is the same: Appseeks to seal costs, profits,

margins, operating expenses, and operating profits information
the Court has explained above, this information will not be seal

is
he

AS
ed.

Samsung Reply in
Support of Motion
to Strike and
Wagner Declaration
in Support Thereof

GRANTED-IN-PART and DENIED-IN-PART. Although the
Court has indicated that it will akthe financial terms of licensing
agreements, Apple has over-desigdahe portions of this exhibit
worthy of sealing. The Court GRNTS Apple’s motion only with
respect to the proposed redactiofshe monetary compensation
disclosed on pages 2-3 of tReply, the proposed redactions on
page 5 of the Reply, and the propdsedactions to paragraphs 23
and 26 of the attached Wagnezdbaration. The Court DENIES
Apple’s motion with respect tall other proposed redactions.

Exhibit B to Wagner
Declaration in
Support of
Samsung’s Reply in
Support of Motion
to Strike

GRANTED-IN-PART and DENIED-IN-PART. The Court
GRANTS Apple’s motion with respeto the proposed redactions
of paragraphs 178-80, 188, ab@B, all of which contain a
discussion of supply constraintalthough not explicitly addresse
earlier, disclosure of supply coraitnts presents the same risk of
competitive harm as disclosure of capacity information and is o
similarly minimal relevance tthe underlying issues of the
litigation.
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Additionally, the Court finds thatompelling reasons exist for
sealing information in paragraphs 397-98, 404, and 524, all of
which contain payment details of Apple’s acquisition of
FingerWorks. Such information implicates the same considerations
as the payment details of licensing agreements—namely that public
disclosure of these details wdulisadvantage Apple in future
acquisition negotiations. Applhas over-designated these
paragraphs for sealing, however,@dy portions of them will be
sealed. In particular, the Courtlnot seal the first two sentences
of paragraphs 397, but will sehle remainder of paragraphs 397-
98. Additionally, the Court will seal only the monetary
considerations contained inrpgraphs 404 and 524 (Fig. 68), but
DENIES Apple’s motion as to the rest of paragraphs 404 and 5p4.
The Court DENIES Apple’s main with respect to all other
proposed redactions.

Exhibit AA to DENIED. Apple seeks to exclude operating margin information.
Musika Declaration | As explained above, this information will not be sealed.
in Support of
Apple’s Opposition
to Samsung’s
Daubert Motion
Exhibit P1 to Hecht | GRANTED. Apple seeks to seal information relating to license
Declaration in royalty terms between Applend various third parties.

Support of
Samsung’s
Opposition to
Apple’s Motion for
Partial Summary

Judgment

Exhibit 32 to Martin | GRANTED. Apple seeks to sgahyment and royalty information
Declaration in for specific licensing agreements as well as pricing terms related to
Support of particular components in Apple practs. Such information is trade
Samsung’s Daubert| secret undeElectronic Arts 298 Fed. App’x at 569 (finding

Motion “pricing terms, royalty rates, and guaranteed minimum payment

terms” of a license agreement to “plainly fall[] within the definitipn
of ‘trade secrets™).
Exhibit 67 to Arnold | DENIED. Apple seeks to redact information that only

Declaration in acknowledges the existence ofieas licensing agreements. As
Support of the Court has explained above, the mere existence of a licensing
Samsung’s Motion | agreement is not a trade secret and therefore will not be sealed
for Summary under the “compelling reasons” stiamd for dispositive motions.
Judgment

Exhibit A to DENIED. Apple seeks to redaiciformation reflecting only the

Ordover Declaration scope of certain licensing agreements with third parties. As the
in Support of apple’s Court has explained above, pagmhterms are the only sealable

Opposition to elements of licensing agreements under the “compelling reasons”
Samsung’s Motion | standard. Accordingly information related to the scope of
for Summary agreements, as opposed to compensation, will not be sealed.

15
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Judgment

Exhibit C to Wagner
Declaration in
Support of
Samsung’s Reply in
Support of Motion
to Strike

DENIED. Apple seeks to redact information that only
acknowledges the existence ofieas licensing agreements. As
the Court has explained above, the mere existence of a licensir
agreement is not a trade secret and therefore will not be sealeg

Exhibits 20 and 21
to Price Declaration
in Support of
Samsung’s Reply in
Support of Motion
to Strike

GRANTED. Apple seeks to seal this document in its entirety a
consists entirely of capacity immation, including capacity broker
down by product, for 2010 and 2011. As explained above, cap
data meets the “compelling reasons” standard for sealing.

5 it
L
acity

Exhibit 1 to Price
Declaration in
Support of
Samsung’s Reply in
Support of Motion
to Strike

GRANTED-IN-PART and DENIED-IN-PART. Apple seeks to
seal this document in its entiredyg it contains a notice of election
pursuant to a licensing agreembatween Apple and a third party|
that contains royalty infornti@n. The Court GRANTS Apple’s
motion to seal insofar as it iffigates royalty information, but
DENIES Apple’s motion to sedihe whole document as the Court
sees no reason why Apple cahredact only the sealable
information.

Exhibits 2-6 & 13 to
Price Declaration in
Support of
Samsung’s Reply in
Support of Motion
to Strike

GRANTED. Apple seeks to sdatensing agreements between
Apple and various third partielthough the Court has already
ruled that only payment information may be sealesbimmarieof
licensing agreements, the Court nas yet ruled on sealing motior
related to the licensing agreements themselves. Such agreem
contain a whole host of termsdetermination conditions, side-

agreements, waivers) that are irrelevd matters in this litigation.
Indeed, because the parties have prepared summary charts of
their license agreements for trialetmarginal value to the public ¢
disclosing these entire agreement®ws. Conversely, disclosure (
these full documents could result in significant competitive harn
the licensing parties as it would prdeiinsight into the structure o
their licensing deals, forcing them into an uneven bargaining
position in future negotiationsAccordingly, the Court finds that

“compelling reasons” exist for sealing that outweigh the public’s

interest in accessing these dowents used only in Samsung’s

LS
eNts

all
nf
f
nto
f

motion to strike.

C. Samsung’s Administrative Math to Seal Trial Exhibits

Samsung moves to seal trial exits containing sensitive fimaial informaton, confidential
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figures, manufacturing costs, operating expsnsperating profits, and gross margite.at 4
Additionally, Samsung moves to seal an exhibit ammbg portions of its propetary source code.
Finally, Samsung moves that portions of exhibdstaining future busires plans—portions that
will not be shown to the jury—nei¢ be admitted into evidence remtered into the public record.
According to Samsung, disclosure of this mf@tion would cause sulastial harm to its
competitive standingld.

Having determined the general@gories of financial datadh may be sealed and having
reviewed each of the documents that Samsung seesksl, the Court nowpalies these principles
to the particular documents that Samsung has mveelal. For the sake of efficiency, the Court
presents its conclusions in the &@blkelow. All rulings are consistent with the rationale articulate

above.

Trial Exhibit Ruling

PX25 DENIED. Samsung seeks to seatfidential financial information
related to Samsung’s per-product profit margins. As explained abpve,
such information is not sealahleder the “compelling reasons”
standard.

PX27 DENIED. Samsung seeks to seatfidential financial information
related to the premium Buinto Samsung’s pricing as well as its profit
margin on particular phones. Aspdained above, such information i$
not sealable under the “cqlling reasons” standard.

PX28 DENIED. Samsung seeks to seatfidential financial information
related to costs incted by Samsung during its manufacturing process
as well as incremental and operatprgfit on particular phones. As
explained above, such infortian is not sealable under the
“compelling reasons” standard.

PX29 DENIED. Samsung seeks to se&rmation related to its costs
incurred in manufacturing particulproducts, materials costs for those
products, and Samsung’s profits and profit margins for each prodyct.
As explained above, such information is not sealable under the
“compelling reasons” standard.

PX31 GRANTED. Samsung seeks to red&productions of its confidential
source code. As explained above, sugbrmation readily qualifies as
a “trade secret” under Ninth Cintlaw, and therefore “compelling
reasons” exist for sealing.

PX60 GRANTED-IN-PART and DENIED-IN-PART. Samsung seeks to seal
confidential financial informatioas well as information about its
future revenue projections andpguct strategy. Samsung’s sealing
attempt is overbroad. The Court GRANTS Samsung’s motion with

4
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respect to information about futupeoduct strategy and future revenue
projections, but DENIES it with respeatits past and current financial
information. Because this adjedtion is concerned with Samsung’s
past and current conduct, informati@iated to Samsung’s future is @
limited value to the public. Moreover, such information has the
potential to cause Samsung sfgrant competitive harm.

PX180 DENIED. Samsung seeks to sgaifidential financial information
including a detailed breakdown tfe costs incurred in manufacturing
various products. As the Court r@glained earlier, such informatio
is not sealable under the ‘lopelling reasons” standard.

PX183-185 DENIED as moot. Samsung rexis®nly that the portions of these
exhibits not shown to the jury andtrammitted into evidence at trial be
sealed. The parties are only reqdito make publicly available the
documents (or parts thereof) thag admitted into evidence at trial and
given to the jury. Accordingly, no ntion is needed for the portions ¢
documents that are not admitted ietodence at trial and not provide
to the jury.

DX676 DENIED. Samsung seeks to seanfidential financial information
including a detailed breakdown tfe costs incurred in manufacturing
various products. As the Court le@glained earlier, such informatio
is not sealable under the ‘lopelling reasons” standard.

—n

=)

[ N—

-

D. Samsung’s Administrative Motion to Seédior Motions and Exhibits Thereto

Samsung moves to seal a number of exhfbdts prior motions containing sensitive
financial information, arguing that disclosure o€sunformation would cause it competitive harm|.
In general, the financial information that Samsuegks to seal is quitemsilar to the information
that Apple had moved to seal, and accordingty@lourt’s rulings will beonsistent: Samsung will
be permitted to seal information related to its production capacity as well as payment terms o
licensing agreements. In general, howevewthkr financial information will be made public,
unless otherwise specified by the Court.

Additionally, Samsung moves to seal inforroatdisclosing its tax accounting procedures
particularly related to a taxdaty that allows Samsung to pay taxes in Korea on revenue from
products sold in the United StateSee, e.g.Apple’s Opp. to Samsung’s Mots. in Limine at 28-29,
While Samsung does not address this issue diriecily renewed motion to seal, it did address it
briefly in a declaration filed isupport of its original motion, arguing that “competitors would use
Samsung’s internal taxation strategies to strudhe® own financial and pduct plans in order to
better compete with Samsung.” ECF No. 1319 { 14. This argument is both conclusory and

unpersuasive. It is not clear halsclosure of information relatdd its tax treatment would place

18
Case No.: 11-CV-01846-LHK
ORDER GRANTING-IN-PART and DENYING-IN-PART MOTIONS TO SEAL
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relevant to understanding thpportionment of damages among theee defendants as well as the
importance of Apple’s inducement argumentug, the public has a significant interest in
accessing this information. Accordingly, the Court finds that Samsung has not articulated a
“compelling reason” for withholding informaticabout its tax structure from the public and
therefore such information is ne¢alable under Nth Circuit law.

The following table contains rulings on each éihihat Samsung moves to seal, consistent
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Exhibit

Ruling

Motion to Exclude
Opinions of Certain
of Apple’s Experts

DENIED. Samsung seeks to exclude the amount of costs that
Samsung incurred in making and sgjlthe accused devices. As
the Court has explained above, this information will not be seal

Exhibit 1 to
Declaration of Joby
Martin in Support of
Samsung’s Daubert
Motion

DENIED. Samsung seeks to exclude information regarding
Samsung’s revenues, pricing, profit, and margins. As the Cour|
explained above, this information will not be sealed.

t has

Exhibit 3 to
Declaration of Joby
Martin in Support of
Samsung’s Daubert
Motion

DENIED. Samsung seeks to seal two classes of information:
information related to proposedyalty rates for a licensing
agreement between Apple and Samsung and confidential finan
information, including revenues, pitsf, profit margins, costs, and
tax rates. Although the Court hgsnerally allowed royalty terms
of licensing agreements to be sEhlSamsung is seeking to seal
proposedoyalty ratebetween the two litigantsThis information is
important to the parties’ damges calculations and therefore
important for the public’s understanding of this case. Moreover
this litigation will end up publically placing a value on the two
companies’ patent portfolios, iee argument that prior proposed
royalty rates will harm future negotiations is unpersuasive.
Additionally, the Court has aady explained that financial
information will not be sealed under the “compelling reasons”
standard.

cial

}2)

Exhibit 5 to
Declaration of Joby
Martin in Support of
Samsung’s Daubert
Motion

DENIED. Samsung seeks to seal revenue, cost, profit, and prg
margin information.Seef{ 14, 32, 40 (revenues, costs, profits, g
profit margins). The Court has found that compelling reasons d
exist for sealing such information.

fit
ind
D not

Exhibit 2 to

Declaration of Joby
Martin in Support of
Samsung’s Daubert

DENIED. Samsung seeks to seadtcand profit information. The
Court has found that compelling reasons do not exist for sealin
such information.
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Motion

Exhibit F to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Motion
for Summary
Judgment

DENIED. Samsung seeks to seal profit, revenue, and cost
information. The Court has found that compelling reasons do 1
exist for sealing such information.

ot

Exhibit G to Musika
Declaration in
Support of Apple’s
Opposition to
Samsung’s Motion
for Summary

DENIED. Samsung seeks to seal profit, revenue, and cost
information. The Court has found that compelling reasons do n
exist for sealing such information.

ot

Judgment

Exhibit O to DENIED. Samsung seeks to seal cost information. The Court
Maharbiz found that compelling reasons do not exist for sealing such
Declaration in information.

Support of Apple’s

Opposition to
Samsung’s Motion
for Summary
Judgment

has

Exhibit 37 to
Bressler Declaration
in Support of
Apple’s Opposition
to Samsung’s
Motion for
Summary Judgment

DENIED. Samsung seeks to seal cost information. The Court
found that compelling reasons do not exist for sealing such
information.

has

Exhibit B to Wagner
Declaration in
Support of
Samsung’s Reply in
Support of
Samsung’s Daubert
Motion

DENIED. Samsung seeks to seastc@rofit, unit sales, revenue,
and tax arrangement information. The Court has found that
compelling reasons do not exist for sealing such information.

Apple’s Oppositions
to Samsung’s
Motions in Limine

DENIED. Samsung seeks to sealdffif cost, and tax arrangemen
information. The Court has found that compelling reasons do n
exist for sealing such information.

[
ot

Exhibit 42 to
Kanada Declaration
in Support of
Apple’s Oppositions
to Samsung’s
Motions in Limine

DENIED. Samsung seeks to seal profit information. The Cour
found that compelling reasons do not exist for sealing such
information.

[ has

Exhibit 43 to

Kanada Declaration

DENIED. Samsung seeks to seal profit margin information. TH
Court has found that compelling reasons do not exist for sealin

e
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in Support of such information.
Apple’s Oppositions
to Samsung’s
Motions in Limine

Exhibit 44 to DENIED. Samsung seeks to seait sales and profit margin
Kanada Declaration| information. The Court has found that compelling reasons do not
in Support of exist for sealing such information.

Apple’s Oppositions
to Samsung'’s
Motions in Limine
Exhibit 10 to GRANTED-IN-PART and DENIED-IN-PART. The Court
Declaration of Joby | GRANTS Samsung’s motion t@al capacity information, but
Martin in Support of| DENIES it with respect to the seof the proposed redactions
Samsung’s Daubert| (including redactions of prifand revenue information).
Motion

[I. Third Party Sealing Motions
In addition to the litigants, a number of third parties to this case have also filed
administrative motions to seal. The overwhelming migjof these third party filings seek to seal
the financial terms of licensing agreements entaredwith one of the litigants. As the Ninth

Circuit held inIn re Electronic Arts“pricing terms, royalty rates, and guaranteed minimum

payment terms” plainly fall within the definition &ifade secrets” for purposes of sealing motions.

298 Fed. App’x at 569. Moreover, tetectronic Artscourt adopted the definition of “trade
secret” propounded by the Restatement of Tortoasething “consisting of any formula, pattern,
device or compilation of information which isagsin one’s business, and which gives him an
opportunity to obtain an admtage over competitors who do not know or useli.”(citing
Restatement of Tor&757, cmt. b). Accordingly, the Cawrill seal all infamation related to
licensing agreements’ pricing termeyalty rates, and payment$he public release of such
information would place these third-partiesaimveakened bargaining position in future

negotiations, thereby giving their customers and a@iitgrs a significant advantage. This is true

of all licensing agreements soughto® sealed by the parties, inding those agreements that have

already expired. Indeed, partiegkiag to seal the financial terro§ expired licensing agreements
have argued persuasively that fimancial terms of such agreemeate probative of the terms of

current licensing deals—in fact, many curreogtising deals cover taublogies previously

21
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licensed in agreements that have since expiratordingly, discloste of expired licensing
agreements’ pricing would lead to the same cetitipe harms as disclosure of current licensing
agreements’ pricing. All other licensing infoatron, however, including the technologies being
licensed, will not be sealed. No party has articulated how disclosure of this non-financial
information will result in future harm; accordingly, no party has met the burden of providing a
“compelling reason” to withhold thisiformation from the public.

The bulk of the third party sealing motiong airected towards two trial exhibits: PX77

and DX630. Both of these exhibits contaimth summarizing licensing agreements between the

litigants and third parties. PX77 organizess ficensing agreement information into columns
labeled “[Apple or Samsung] License PartnéBates Range”; “Effettive Date”; “Expiration
Date”; “Term of Agreement”; “Monetary Congcation”; “Includes Rights to UMTS-Related
Patents?”; “Includes Rights @ther Patents?”; and “Crosscense?”. DX630 organizes this
information into columns labeled “Licensee”; densor”; “Title”; “Effective Date”; “Date Last
Signed”; “Term”; “Licensed Products/Technology”; “Geographic Scope”; “Payments”; and
“Source.” Consistent witklectronic Arts the Court will grant motion® seal information in the
“Monetary Consideration” colan of the PX77 summary andethPayments” column of the
DX630 summary. The Court will deny motions tals@formation in other columns of either
summary. 298 Fed. App’x at 569 (“[P]ricing tesymoyalty rates, and guaranteed minimum
payment terms . . . plainly fall[] within éhdefinition of ‘tradesecrets.”).

Although both PX77 and DX630 are Rule 1006 suniesaisome of the third parties have
also moved to redact substantial portions efuhderlying license agreements on which these tri
exhibits are based. Becausedé exhibits are summaries, hoeghe underlying documents,
while admissible, are not being admitted into evidence themselves. Therefore, requests by th
parties to seal the actuatdéinsing agreements summarize® k77 and DX630 are DENIED as
moot.

Additionally, this Courhas already ruled that “the whdt&l is going to be open.” Order
Den. Sealing Mot. 3, ECF No. 1256 (citation onajte Accordingly, all motions to seal the

courtroom during trial or to seal portioatthe trial transcpt are hereby DENIED.
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The Court briefly notes that the parties haubmitted a Joint Stipulation that the parties
argue obviates the need for the Courtlengs on third party sealing motion§&eeECF No. 1597
at 2. In particular, the parties have agreesitustitute “neutral, non-identifying designations (suc
as ‘Party A) for all third parties identified [ licensing agreements, summaries or charts to the
extent such third parties will nbe the subject of testimonyld. Research in Motion (“RIM”)
filed an objection to the partiestipulation as it relates to thliparty licensing terms. ECF No.
1613. As Research in Motion poirgat, the stipulation would effégely permit disclosure of the
identity and the terms of theeénsing agreements. This is because “RIM (as with all other
nonparties) has already filed aleeted version of Trial Exhibit 630, identifyingR] with the
Court. Dkt. 1396-1. It would be simple for ooeRIM's competitors to match the non-redacted
portions of the exhibit filed by RIM with the infimation that would be supplied by Trial Exhibit
630 pursuant to the Stipulation, and thereby gatess to the very information that RIM (and all
other nonparties) sought to protecECF No. 1613 at 1. Unfortutedy, the parties’ solution to

this issue is tardy, and does negolve the issue of balancing ttmmpeting interests. Therefore,

the parties’ stipulation as to the third party liseg agreements is DENIED. The Court issues the

following rulings as to the tid party requests to seal.

A. Nokia's Motion to Seal

Nokia moves to seal information containedicensing agreement summaries in two trial
exhibits: PX77 and DX630. In particular, Nokia moves to seal information contained in the
Expiration Date, Term of Agreement, and Monetary Consideratidomas of the summary
contained in PX77 as well as the Term, Leeth Products/Technology, and Payments columns ¢
DX630. Consistent with the piples articulated above, the@t GRANTS Nokia's motion with
regards to the “Monetary Considéons” column of the summary contained in PX77 as well as {
“Payments” column of DX630 and DENIB¥okia’s motion in all other respects.

B. Interdigital’'s Motion to Seal

Interdigital moves to seal portions of a licensing agreement between Interdigital and
Samsung as well as information relating to an Afipterdigital licensingagreement contained in

the DX630 licensing agreement summary. Intetdigloes not seek to seal any summary
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information of the Interdigital/@msung agreement contained in either PX77 or DX630. Consis
with the principles articulateabove, the Court GRANTS Interdigit®imotion with respect to the
information in the “Payments” column of DX680ncerning the Apple/interdigital agreement
only. The Court DENIES Interdigital’s motion with respect to information in the “Licensed
Products/Technology” column of DX630 concepithe Apple/Interdigal agreement and
DENIES Interdigital’s motion to seal the Samglnterdigital licensing agement as moot, since
the licensing agreements underlying PX77 and DX630 are not being admitted into evidence.
Accordingly, Interdigital’s motion toesal is GRANTED-IN-PARTand DENIED-IN-PART.

C. Koninklijke Philips Electonics’ Motion to Seal

Philips moves to seal information contained in the “Payments” columns of trial exhibit
DX630. Consistent with the principles arf@ied above, the Court GRANTS Philips’ motion.
D. IBM’s Motion to Seal

ent

IBM moves to seal only the payment amounts contained in the “Payments” column of frial

exhibit DX630. Although third-paytReuters argues that IBM’s motion is moot because IBM
served its licensing agreement as an exhibit d’$8notion to seal on all parties and intervenors,
including Reuters, such a limitedsdlosure does not strip IBM’sformation of its “trade secret”
status. To the Court’s knowledge, none ofittiermation that IBM seks to seek has been
disclosed to theublic, and therefore IBM’s motion is not moot.

Reuters has threatened to publish IBM’s licegsaagreement, but to the Court’s knowledg
such publication has not yet occurred. IBM wasugnsssful in its attempd secure a TRO from
Judge Grewal enjoining Reutdrem publishing this informabin. However, IBM served its
licensing agreement on Reuters because Reuteosvis party to the suit, having prevailed on its
motion to intervene. As a gy to the suit, Reuters is gaveed by the Protective OrdefeeECF
687 (stating that a “[p]arty” for purpes of the Protective Order “meaansy partyto this case,
including all of its officers, directors, employeeensultants, retained exp& and outside counsel
and their support staffs) (emphasis added). Atingly, if Reuters does publish this information,
it will be in direct violktion of this Protective Order. Cortsist with the prigiples articulated

above, the Court GRANTS IBM’s motion.
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E. Toshiba's Motion to Seal

Toshiba moves to seal information contained in the “Term,” “Licensed
Products/Technology,” and “Payments” columnsriail exhibit DX630. Consistent with the
principles articulated above, the Court GRANTS Tloats motions with respect to the information]
contained in the “Payments” column, but DENIE®ith respect to the information contained in
the “Licensed Products/Technology” and “Term” colummccordingly, Toshiba’s motion to seal
is GRANTED-IN-PART and DENIED-IN-PART.

F. Microsoft's Motion to Seal

Microsoft moves to seal information contairniadhe “Effective Date,” “Date Last Signed,”
“Term,” “Licensed Products/Techlogy,” “Geographic Scope,” antPayments” columns of trial
exhibit DX630. Consistent witthe principles articulated abgvle Court GRANTS Microsoft's
motion with respect to the information containedhe “Payments” colmn, but DENIES it with
respect to the information contained in théfégtive Date,” “Date Last Signed,” “Term”
“Licensed Products/Technology,” ai@eographic Scope,” columns. Accordingly, Microsoft's
motion to seal is GRANED-IN-PART and DENIED-IN-PART.

G. Qualcomm’s Motion to Seal

Qualcomm moves to seal information contaimethe “Term” and “Payments” columns of
trial exhibit DX630. Ordinarily, the Court would grant Qualcommistion, based on the rationalg
articulated above. In this case, however, Qualadhas already made this information public by
inadvertently posting it in un-redacted formB@F. Although the Court understands that this
public disclosure was unintentidna nevertheless finds that tihformation that Qualcomm seeks
to redact is no longer “secret ficdhtherefore no longer qualifies forgpection as a “trade secret.”
See Restatement of Togtg57, cmt. b (“The subject matter ofrade secret must be secretsge
also Electronic Arts298 Fed. App’x at 569-70 (adopting tRestatement’s definition of “trade
secret”).

Qualcomm contends that because it lockedoa® as possible, the incorrectly filed
document, thereby removing it from public access, the information it seeks to seal is still wort

sealing protection. Moreover, @gomm argues that “secret’nst a binary determination, but
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rather a sliding scale. As Qualcomm notesyever, Reuters hag@hady published a story
containing the information that Qualcomm now seelsetid. Nevertheless,dipublic’s interest in
permanent and continuing access to the roymyment terms of Qualcomm’s licensing agreeme
from the official court records remains loas the PX77 and DX630 summaries contain the
licensing information upon which thentias will rely at trial.

Moreover, the very fact that Qualcomm séileks to maintain this royalty payment
information under seal, even after it has beerflpriksclosed, indicates that Qualcomm still does
gain some competitive advantage from limiting disclosure of this informaBes.Electronic Arts
298 Fed. App’x at 569-70 (quotiriRestatement of Torgs757, cmt. b). As Qualcomm explains, a
future licensing partner is far more likely to diser this information ift is published in the
official court records than if it is only pubtied by Reuters. Thus, limiting further public
disclosure would help prevent further competitharm to Qualcomm. Accordingly, the Court
finds that compelling reasons exist for gagkhis information and therefore GRANTS
Qualcomm’s motion to seal.

H. Research in Motion’s Motion to Seal

Research in Motion moves to seal infation contained in the “Term,” “Licensed
Products/Technology,” and “Payments” columnsriail exhibit DX630. Consistent with the
principles articulated above, the Court GRANTS&ch in Motion’s motion with respect to the
information contained in the “Payments” colurbaf DENIES it with respect to the information
contained in the “Licensed Products/Technologgtl “Term” columns. Thus, Research in
Motion’s motion to seal is GRANTED-IN-PART and DENIED-IN-PART.

. Motorola Mobility’s Motion to Seal

Motorola Mobility moves to seal informath contained in the “Monary Consideration,”
“Includes Rights to UMTS-Relatdéatents?,” “Includes Righte Other Patents?,” and “Cross
License?” columns of trial exhibit PX77 aslires the “Licensed Bducts/Technology” and
“Payments” columns of trial exhibit DX630. Additially, Motorola Mobilityalso moves to seal
portions of trial exhibit DX631, which contaitebles summarizing rateevenue, and royalty

information. Finally, Motorola Mobility also nwes to seal portions of PX82, a Samsung licensit
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presentation containing proposed terms and camditof a Samsung-Motorola license, forecasts
Motorola sales, and proposed royalty rates@agnents for the Samsung-Motorola agreement.
Consistent with the principlesticulated above, the ColBRANTS Motorola’s motion with
respect to the proposed redans of information contained in the “Monetary Consideration”
column of PX77, information containedtime “Payment” column of DX630, information
contained in DX631, and informah contained in PX82. Howeveahe Court DENIES Motorola
Mobility’s motion with respecto the information contained the other columns of PX77 and
DX630. Thus, Motorola Mobility’s motiors GRANTED-IN-PART and DENIED-IN-PART.

J. Intel's Motion to Seal

Intel moves to seal Intel source code thtel X-GOLD 61x ProducSpecification, the
Intel UMTS RLC Detailed Design Description, angdhiibits 4 and 7 to the Selwyn Declaration in
Support of Apple’s Motion for Summary Judgm¢ECF No. 925) which describe Intel’s
scrambling code circuitry. Additionally, Intel mavéhat the parties be required to use redacted
versions of the Samsung-Intel cross-licenseament (and amendments) and Intel invoices to
Apple.

Intel argues that the sourcede, Product Specification, andtB®#ed Design Description all
constitute trade secrets. Thateli's source code is a trade secaetl therefore sealable, is clear.
See Agency Solutions.Cp&19 F. Supp. 2d at 1017 (“[S]ource code is undoubtably][sic] a trade
secret.”). Similarly, the Product Specification,ighhprovides a complete specification of the X-
GOLD 61x system and specifies the algorithms usedach constituentadule; and the Detailed
Design Description, which identifies the functions, input and output variabdsjata structures
used by each module, are also traderets. Accordingly all threse sealable under Ninth Circuit
law, so the Court GRANTS Intel’'s motis with respect to these documeriee Kamakanal47
F.3d at 1179.

Additionally, Intel argueshat Exhibits 4 and 7 of the Bg/n Declaration should be sealed,
as they provide a detailed analysis of Intebsirce code and circuitry. Additionally, Intel notes
that when this Court granted Apple’ summargigment motion on non-infringement, it did so on

the basis of claim construction and the applicatibtihose claims to the 3GPP TS 25.213 standa
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The Court did not rely on Intel’s source code, circuitry, or @xpert analysis thereof.
Accordingly, Intel argues, even though summaidgment is dispositive, ¢hpublic’s interest in
these particular documents is relatively low.eTourt agrees with InteSource code and
circuitry do constitute trade secrets, and thar€Cbas a duty to prevenourt documents from
being used “as sources of business informatian thight harm [Intel’s] competitive standing.”
Seeln re Electronic Arts298 Fed. App’x at 569 (citinlyixon, 435 U.S. at 598). Thus the Court
GRANTS Intel’s motion withrespect to these documents.

Finally, Intel argues that the peas should be required to uselaeted versions of an Intel-
Samsung cross-licensing agreement and an mitelde to Apple if they choose to introduce such
evidence at trial. Intel argues that thisesgnent and invoice arelegant only to Apple’s
exhaustion defense, and that the terms it progosesiact are not necesyg to understanding this
defense. In particular, Intel arguthat it seeks to redact commielly sensitive provisions of the
cross-licensing agreement and pricinformation on the invoice. Intel points out that Samsung
used a redacted version of this same licenagreement in open court in a related Korean
litigation. Accordingly, Intel arguethat the public’s interest seeing the redacted portions of
these documents is low, while its interesiiaintaining confidentiality over commercially
sensitive information is high.

Consistent with the Court’s earlier analys$rgel’s motion is GRANTED with respect to
the payment terms of the licensing agreement @migl,denied as to the rest of the licensing
agreement. However, the Court hopes that b#elreach an agreement with the parties to use g
redacted version of the licensing agreement in this trial, similar to the agreement reached in t
Korean litigation.

K. Dolby Laboratories’ Motion to Seal

Dolby moves to seal information containedhe “Payments” column of trial exhibit
DX630. Consistent with the principles art@ated above, the Court GRANTS Dolby’s motion.

L. Siemens AG’'s Motion to Seal

Siemens moves to seal information com¢dl in the “Expiration Date,” “Term of

Agreement,” and “Monetary Congdation” columns of trial exbit PX77. Consistent with the
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principles articulated above, the Court GRANT8rens’s motion with regards to the informatior
in the “Monetary Consideratiorcolumn only, and DENIES it withegards to the information in
the “Expiration Date” and “Term of Agreement Columns.”

M. Telefonaktiebolaget LM Ersson’s Motion to Seal

Ericsson moves to seal information con&l in the “Expiration Date,” “Term of
Agreement,” and “Monetary Coitkeration” columns of triagxhibit PX77, and the “Term,”
“Licensed Products/Technology,” “Geographic Scopmd “Payments” colans of trial exhibit
DX630. Additionally, Ericsson also moves to sgaiftions of trial exhibit DX631, which contains
tables summarizing royalty ratesyenue, royalty, and rate imfoation. Consistent with the
principles articulated above, the Court GRANT&&3on’s motion with respect to the informatiory
in the “Monetary Consideratiorcolumn of PX77, the information in the “Payments” column of
DX630, and the information it seeks to redadDX631. The Court DENIES the remainder of
Ericsson’s motion. Thus, Ericsson’s motistGRANTED-IN-PART and DENIED-IN-PART.

IT IS SO ORDERED.

Dated: August 9, 2012 Jz-w #- ‘&‘ \,
LUCY HOKOH
United States District Judge
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