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FINAL JURY INSTRUCTI ON NO. 1
DUTY OF JURY

Members of the Jury: Now that you have heard all of the evidence, it is my duty totigstras
to the law of the case.

Each of you has received a copy of these instructions that you may take withtlyeyury room
to corsult during your deliberations.

You must not infer from these instructions or from anything | may say or do aatindithat |
have an opinion regarding the evidence or what your verdict should be.

It is your duty to find the facts from all the evidence in the case. To thosedactgll apply the
law as | give it to you. You must follow the law as | give it to you whether goeeawith it or not.
And you must not be influenced by any personal likes or dislikes, opinions, prejudices, or
sympathy. That mearthat you must decide the case solely on the evidence before you. You W
recall that you took an oath to do so.

In following my instructions, you must follow all of them and not single out some anceignor
others; they are all important

5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS
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FINAL JURY INSTRUCTION NO. 2
BURDEN OF PROOF—PREPONDERANCE OF THE EVIDENCE

When a party has the burden of proof on any claim or defense by a preponderance of the, evi
it means you must be persuaded by the evidence that the claim or defense is morg fouebabl
than not true.

You should base your decision on all of the evidence, regardless of which party présented i
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FINAL JURY INSTRUCTION NO. 3
BURDEN OF PROOF—CLEAR AND CONVINCING EVIDENCE

When a party has the burden of proving any claim or defense by clear and convincingegvtde
means you must be persuaded by the evidence that the claim or defense igrolgiihle. This is
a higher standard of proof than proof by a preponderance of the evidence.

You should base your decision on all of the evidence, regardless of which party présented i

10
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FINAL JURY INSTRUCTION NO. 4
TWO OR MORE PARTIES —DIFFERENT LEGAL RIGHTS

You should decide the case as to each party separately. Unless otherwisenstatstiuttions
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apply to all parties.
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FINAL JURY INSTRUCTION NO. 5
WHAT IS EVIDENCE

The trial is now over.The evidence you are to consider in deciding what the facts are consists
1. the sworn testimony of any witness;
2.the exhibits which are received into evidence; and

3. any facts to which the lawyers have agreed.

12
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In reaching your verdict, you may consider only the testimony and exthiaite/erereceived into
evidence. Certain things are not evidence, and you may not consider them in dedndihthe
facts are.l will list them for you:

(1)

(2)

)

(4)

5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS

FINAL JURY INSTRUCTION NO. 6
WHAT IS NOT EVIDENCE

Arguments and statements by lawyers are not evidertoe lawyers are not
witnesses.What they said in their opening statements and throughout the trial, g
what theywill say in their closing arguments at other timesre allintended to
help you interpret the evidence. Bhese arguments and statementaate

evidence.If the facts as you remember them differ from the way the lawyers hay
stated them, your memory of them controls.

Questims and objections by lawyers are not evidence. Attorneys have a duty tg
their clients to object when they believe a question is improper under the rules g
evidence.You should not be influenced by the objection or by the court’s ruling
it.

Testmony that has been excluded or stricken, or that you have been instructed
disregard, is not evidence and must not be considered. In additroatimes
testimony and exhibits are received only for a limited purpose; when | give a
limiting instruction,you must follow it.

Anything you may have seen or heard when the court was not in session is not

evidence.You are to decide the case solely on the evidence received at the trial|.
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Some evidence may have besmmitted for a limited purpose only. You must consider it only fo

FINAL JURY INSTRUCTION NO. 7
EVIDENCE FOR LIMITED PURPOSE

that limited purpose and for no other.
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FINAL JURY INSTRUCTION NO. 8
CHARTS AND SLIDES NOT RECEIVED IN EVIDENCE

Certain charts and slides not received in evidence have been shown to you in order toléielp e
the contents of books, records, documents, or other evidence in the case. They are neeshen

evidence or proof of any facts.
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FINAL JURY INSTRUCTION NO. 9

CHARTS AND SUMMARIES IN EVIDENCE

Certaincharts and summaries have been received into evidence to illustrate irdoromatight
out in the trial. You may use those charts and summaries as evidence, even though theginde
documents and records are not here. You should give them only such weight as you think th

deserve.
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FINAL JURY INSTRUCTION NO. 10
DIRECT AND CIRCUMSTANTIAL EVIDENCE

Evidence may be direct or circumstantiBlirect evidence is direct proof of a fact, such as
testimony by a witness about what that witness persosayor heard or didCircumstantial
evidence is proof of one or more facts from which you could find another fact. You should
consider both kinds of evidence. The law makes no distinction between the weight talte give
either direct or circumstantiavidence.t is for you to decide how much weight to give to any
evidence.
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FINAL JURY INSTRUCTION NO. 11
CREDIBILITY OF WITNE SSES

In deciding the facts in this case, you may have to decide which testimonieielzeid which
testimony not to belieax You may believe everything a witnessdsar part of it, or none of it.
Proof of a fact does not necessarily depend on the number of witnesses wied &xsiift it.
In considering the testimony of any witness, you may take into account:

(1) the gportunity and ability of the witness to see or hear or know the things testified t

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcome of the case and any bias or prejudice;

(5) whether otheevidence contradicted the witness’s testimony;

(6) the reasonableness of the witness’s testimony in light of all the evjdarnte

(7) any other factors that bear on believability.

The weight of the evidence as to a fact does not necessarily depdredramber of witnesses
who testify about it.

18
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FINAL JURY INSTRUCTION NO. 12
IMPEACHMENT EV IDENCE—WITNESS

The evidence that a witness lied under oath or gave different testimony on a psiooncoay be
considered, along with all other evidence, in deciding whether or not to believerikesnand
how much weight to give to the testimony of the witness and for no other purpose.

19
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You may have taken notes during the trial. Whether or not you took notes, you should rely of
own memory of the evidence. Notes are only to assist your memory. You should not be ove

FINAL JURY INSTRUCTION NO. 13
TAKING NOTES

influenced by your notes or those of your fellow jurors.
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FINAL JURY INSTRUCTION NO. 14
DEPOSITION IN LIEU O F LIVE TESTIMONY

You heardsome witnesses testify by deposition. A deposition is the sworn testimony okaswitn
taken before trial. The witness is placed under oath to tell the truth and lawyers for each party
ask questions. The questions and answers are recorded.

You should consider deposition testimony, presented to you in court in lieu of liveot@gtim
insofar as possible, in the same way as if the withess had been present to testify.

21
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FINAL JURY INSTRUCTION NO. 15
USE OF INTERROGATORI ES OF A PARTY

Evidence wasesented to you in the form of answers of one of the parties to written
interrogatories submitted by the other sidéese answensere given in writing and under oath,
before the actual trial, in response to questions that were submitted in writingestadgished
court procedures. You should consider the answers, insofar as possible, in the saméthvay as
were made from the witness stand.

22
5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FINAL JURY INSTRUCTION NO. 16
EXPERT OPINION

Some witnesses, because of education or experieeepemitted to state opinions and the
reasons for those opinions.

Opinion testimony should be judged just like any other testim¥ioy may accept it or reject it,
and give it as much weight as you think it deserves, considering the witnesssozdaicd
experience, the reasons given for the opinion, and all the other evidence in the case.

23
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FINAL JURY INSTRUCTION NO. 17
USE OF DEVICES DURING DELIBERATIONS

Device Handling Directions

The physical devices you received are evidence in this tria

You may use them in your deliberations, and may connect to the Internet through the \
Browser application, but must not alter or modify the devices in any way.

Some of the devices have SIM cards in their packaging. These SIM cards areenot to
inserted into the phones.

Some of the devices have a mobile data connection, and you will not need to take any
additional action to use the Web Browser application.

Others must first be connected to the Court’'sBiMiretwork to access the Internet.

Once connected, you must decline any software update notifications thaé pasbnted
to you.

You also must not download any content, such as apps, music, photographs, or game
the devices.
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Connecting to the Internet

To connect a device to tl@ourt’'s WiFi network, select “USDCSJ01” from the list of
available wireless networks, as depicted below.

-, & 738 A 1 10:21 PM

Wi-Fi settings

Wi-Fi v

Connected to USDCSJ01

Network notification -

Notify me when an open network is
available

Detected Networks Scanning

USDCSJ01

Connected

NETGEAR71
WPA/WPA2 Personal

From the Applications menu, select the Web Browser application.

Browser
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From the Court’s Wi-Fi log in page, scroll to the bottom and click on the blue “Connect
button.

L3 X @ 10:24 PM

8 https://secure2.world...
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Declining System Update Notifications

Some devices may display a “System update” notification like the ones below.

iz & 7 i X 0 8:57 PM

System updates

Android System Update

Downloaded and verified 114.9 MB

This Software Update includes new
enhancements and improvements for your
DROID Charge™ by Samsung. You will be unable
to use your device or make emergency calls for
the duration of the install, which is expected to
take 17 to 18 minutes but could take longer. For
more information, please visit www.
verizonwireless.com/droidchargesupport.

. Restart & install

& 7 i X 0 8:57 PM

X System update

A system update is ready to install.
Your phone will restart and install the
update. You will not be able to make
any calls, inciuding emergency calls,
during installation.

Install now Install later More info...
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Z2EO O FIEF
Device management
Software update

Congratulations!

T-Mobile has sent you a new
software update for your
device.

To proceed with installation,
select next.

If you see such a screen, you must decline the request to update the systetriInSeill
later” or press the “home” or “back” buttém exit the notification screen.
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FINAL JURY INSTRUCTION NO. 18
SUMMARY OF CONTENTIONS

| will now again summarize for you each side’s contentions in this cagil.then tell you what
each side mst prove to win on each of its contentions.

As | previously explained, Apple seeks money damages & amsung Electronics Company
(“SEC”), Samsung Electronics America, Inc. (“SEA&nd Samsung Telecommunications
America, LLC (“STA"), for allegedly infinging claim 19 of thé381 patent, claim 8 of the '915
patent, claim 50 of the '163 patent, and the D’889, D’'087, D’'677, and D’305 patents. Apple a
argues thaSECactively induced5EA and STA infringe the patents. Apple also contends that
Samsug’s infringement has been willful.

Samsung denies that it has infringed the asserted claims of Apple’s patentgumsdiaat, in
addition, those claims are invalid. Invalidity is a defense to infringement.

Samsung has also brought claims against Apple for patent infringement. Sa@sksmigroney
damages from Apple for allegedly infringing the '941, '516, '711, '460, and 893 patents by
making, importing, using, selling and/or offering for sale Apple’s iPhone, iPad and iGthatts
that Samsung argues are covered by claims 10 and 15’6#iihpatent, claims 15 and 16 of the
'516 patent, claim 9 of the '711 patent, claim 1 of the '460 patent, and claim 10 of the '893 pa
Samsung also contends that Apple’s infringement has been willful.

Appledenies that it has infringed the claims asserted by Samsung and argues thanhthe cl
asserted by Samsung are invalid, and for 516 'and941 patents, exhausted due to Samsung’s
license to Intel andlso unenforceable. Invalidity, exhaustion, anchimreeability are defenses to
infringement. Apple also contends that, by asserting its “declared esseatt#alts against Apple,
Samsung has violated the antitrust laws largéched its contractual obligations to timely disclose
and then license these patents on fair and reasonable terms.

For each party’s patent infringement claims against the other, the firsy@aswell have to decide
is whether the alleged infringer has infringed the claims of the patent holdergspand whether
those patentare valid. If you decide that any claim of either party’s patents has beewgaufri
and is not invalid, you will then need to decide any money damages to be awarded terthe pa
holder to compensate for the infringement. You will also need to make a finding as henthet
infringement was willful. If you decide that any infringement was ulilfhat decision should not
affect any damage award you give. | will take willfulness into account late

To resolve Apple’s claims regarding Samsung'’s “declared essential” patamntsjll need to
make a finding as to whether Samsung violated the antitrust laws and whetksen§dmeached
its contractual obligations. If you decide that Samsung violated the antitnssot breached its
contractual obligatins, you will then need to decide what money damages to award to Apple.

Apple accuses Samsung of diluting Apple’s Registered Trade Dress No. 3,470,983adEhis t
dress relates to the iPhone. Apple also accuses Samsung of diluting two ueckgistedresses
relating to the iPhone. Finally, Apple claims that Samsung has diluted and idfiisge
unregistered trade dress relating to the iPad.

For each of Apple’s trade dress dilution and infringement claims, the firstyieaueill have to
decide is whether the Apple trade drisgsrotectable (or valid). An asserted trade dress is only
protectabléf the trade dress design as a whole, as opposed to its individual featuresmystdomz,
is both distinctive and non-functiah

For Apple’s trade bss dilution claims, the next issues you will decide are whether Apgdes tr
dress was famous before Samsung started selling its accused products, had Sdmsung’s

29
5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS

|so

ent.




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

accused products are likely to cause dilution of the asserted Apple trade Hyasgesring their
distinctiveness.

Apple’s trade dress infringement claim will require you to resolve eifiteissues. You will need
to determine whether Apple’s trade dress had acquired distinctiveness $afosung started
selling its accused products, and whether Samsung’s accused productsyate tiaake confusion
about the source of Samsung’s goods.

If you decide that any Apple trade dres®othprotectableandhas been infringed or willfully
diluted by Samsung, you will then need to decide the money damages to be awarded.to Appl

Samsung denies that it has infringed or diluted any Apple trade dress and argeashiasserted
trade dress is not protectable. If a trade dress igrotéctablethat is a defense to infringement
and dilution.
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FINAL JURY INSTRUCTION NO. 19
DUTY TO DELIBERATE

When you begin your deliberations, you should elect one member of the jury as yalingres
juror. That person will preside over the deliberations and speak for you here in court.

You will then discuss the case with your fellow jurors to reach agreement if you candauso.
verdict must be unanimous.

Each of you must decide the case for yourself, but you should do so only after yoorssiered
all of the evidence, discussed it fully with the other jurors, and listened to the vigasrdéllow
jurors.

Do not hesitate to change your opinion if the discussion persuades you that you should. Do 1
come to a decision simply because other jurors think it is right.

It is important thayou attempt to reach a unanimous verdict but, of course, only if each of you
do so after having made your own conscientious decision. Do not change an honeshdatief
the weight and effect of the evidence simply to reach a verdict.

31
5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS

0t

can




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FINAL JURY INSTRUCTION NO. 20
COMMUNICATION WITH COURT

If it becomes necessary during your deliberations to communicate with mmayosend a note
through the Bailiff, signed by your presiding juror or by one or more members jofyheéNo

member of the jury shaédiever attempt to communicate with me except by a signed writing; | wi

communicate with any member of the jury on anything concerning the casa eniting, or here
in open court. If you send out a question, | will consult with the parties befeneang it, which
may take some timeYou may continue your deliberations while waiting for the answer to any
guestion.Remember that you are not to tell anyenrcluding me—how the jury stands,
numerically or otherwise, until after you have reached a unanimous verdict or have been
discharged. Do not disclose any vote count in any note to the court.
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A verdict form has been prepared for you. After you have reached unanimousegres a
verdict, your presiding juror will fill in the form that has been given to you, sigrdate it, and

FINAL JURY INSTRUCTION NO. 21
RETURN OF VERDICT

advise the court that you are ready to return to the courtroom.
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FINAL JURY INSTRUCTI ON NO. 22
UTILITY PATENTS —INTERPRETATION OF CL AIMS

Before you decide whether Apple or Samsung has infringed the claims of theideteuslity
patents or whether the claims are invalid, you will need to understand the patest @a |
mentioned, the patent claims are numbered sentencesesidiod the patent that describe the
boundaries of the patent’s protection. Itis my job as judge to explain to you thenghebany
language in the claims that needs interpretation.

| have interpreted the meaning of some of the language in thg pétgnt claims involved in this
case. You must accept those interpretations as correct. My interpretatenaiguage should
not be taken as an indication that | have a view regarding the issues of infringech@mtalidity.
The decisions regarding infringement and invalidity are yours to make.

e U.S. Patent No. 7,469,381
The term*displaying means‘'showing or revealing to the viewer.”
The term®electronic documehtmeans'a document stored in a digital format&n “electronic
document’includes, but is not limited to, a web page; a digital image; a word processing,
spreadsheet or presentation document; or a list of items in a digital format. c&karete
document need not be stored in a single file.
The term*first directiorf does not reque a strictly linear finger movement.
The term*edge of the electronic documéhas its plain and ordinary meaning. An edge of an
electronic document is not limited to an external edge and may be internal.

e U.S. Patent No. 7,844,915

The term‘invokes” means'cause’ or “causes a procedure to be carried’out.

e U.S. Patent No. 7,698,711

The term*applet means‘an application designed to run within an application module that neeg
not be operating system-independent.”

* * *

For claim language wie | have not provided you with any meaning, you should apply the clair
languagés plain and ordinary meaning.

35
5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS

=)




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FINAL JURY INSTRUCTI ON NO. 23
UTILITY PATENTS —INFRINGEMENT BURDEN OF PROOF

| will now instruct you on the rules you must follow in deciding whether eithereédppSamsung
(or both) has proven that the other side has infringed one or more of the asserted d¢lams of
asserted utility patents. To prove infringement of any claim, the patent haldeparsuade you
by a preponderance of the evidetitat the alleged infringer has infringed that claim.
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FINAL JURY INSTRUCTI ON NO. 24
UTILITY PATENTS —DIRECT INFRINGEMENT

A patent’s claims define what is covered by the patent. A product or method diméatiyes a
patent if it is covered bgt least one claim of the patent.

Deciding whether a claim has been directly infringed is adi@p process. The first step is to
decide the meaning of the patent claim. | have already made this decision, amalréasy
instructed you as to the @@ng of the asserted patent claims. The second step is to decide
whether Samsung and/or Apple has made, used, sold, offered for sale, or importedh&vithin t
United States a product or method covered by any of the asserted claims oftisaletbeitilty
patents. If Samsung or Apple has done so, it infringes. You, the jury, make this decision.

With one exception, you must consider each of the asserted claims of the patertsahygi and
decide whether the accused Samsung and/or Apple produmttlords infringe that claim. The
one exception to considering claims individually concerns dependent claims. A demdadent
includes all of the requirements of a particular independent claim, plus additionatmeeptis of
its own. As a result, if you find that an independent claim is not infringed, you musinalsiodt
its dependent claims are not infringed. On the other hand, if you find that an indepesidehasl
been infringed, you must still separately decide whether the additionaleraguits of its
dependent claims have also been infringed.

You have heard evidence about both side’s commercial products. However, in decidinggthe i
of utility patent infringement you may not compare the Samsung and Apple coiapeoducts

to each dter. Rather, you must compare the accused Samsung products to the claims of thg
utility patents, and the accused Apple products or methods to the claims of the Saiisung ut
patents.

Whether or not Samsung or Apple knew its products or methods infringed or even knew of th
other side’s patents does not matter in determining direct infringement.

There are two ways in which a patent claim may be directly infringed. ik alay be “literally”
infringed, or it may be infringed under the “doctrine of equivalents.” The followingugt&ins
will provide more detail on these two types of direct infringement.
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FINAL JURY INSTRUCTI ON NO. 25
UTILITY PATENTS —DIRECT INFRINGEMENT

In deciding whether a sale has taken place “within the United Stgtesrhay find the following
guidelines helpful to your analysis:

The location of the sale depends on many factors, and you may find that the salel@ccurre
several places. A sale occurs wherever the “essential activities” of the saleatakeTite
essential activities include, for example, negotiating the contract armperd obligations under
the contract.
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FINAL JURY INSTRUCTI ON NO. 26
UTILITY PATENTS —LITERAL INFRINGEMENT

To decide whether each accused Samsung and Apple product or mettadigh Iitfringes a claim
of an asserted patent, you must compare the product or method with the patent clairarendede!
whether every requirement of the claim is included in that product or method. If sajmbarty
or Apple product or method in quist literally infringes that claim. If, however, a particular
Samsung or Apple product or method does not have every requirement in the patent claim, th
product or method does not literally infringe that claim. You must decide literalgefmant for
each asserted claim separately.

If the patent claim uses the term “comprising,” that patent claim is to be understaonapen
claim. An open claim is infringed as long as every requirement in the clainsenpre the
accused product or method. The fact that a particular accused Samsung or Applegpnodticod
also includes other parts or steps will not avoid infringement, as long as it hasespergment in
the patent claim.
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FINAL JURY INSTRUCTI ON NO. 27
UTILITY PATENTS —INFRINGEMENT UNDER THE DOCTRINE OF EQUIVALENTS

If you decide that an accused Samsung product does not literally infringe dedcasgple utility
patent claim, you must then decide whether that product infringes the assenteghclar what is
called the “doctrine oéquivalents.” If you decide that an accused Apple product or method do
not literally infinge claim 1 of Samsung’s '460 patent, you must then decide whether that prod
or method infringes the asserted claim under what is called the “doctrine oflegtgva

Under the doctrine of equivalents, the product or method can infringe an assetiedaiéht
claim if it includes parts or software instructions that are identical or equivale teghirements
of the claim. If the product or method kaca part or software instructions that is identical or
equivalent to even one requirement of the asserted utility patent claim, the pmochethod
cannot infringe the claim under the doctrine of equivalents. Thus, in making yosiodegider
the doctrine of equivalents, you must look at each individual requirement of thecsditly
patent claim and decide whether the product or method has either aguittvare instructions
that arddentical or equivalent to that individual claim requirement.

A product part or software instructions are equivalera requirement of an asserted claim if a
person of ordinary skill in the field would think that the differences between the [zaftware
instructions and the requirement were not substaasiaf the time of the alleged infringement.

Changes in technique or improvements made possible by technology developed aftiythe uti
patent application is filed may still be equivalent for the purposes of the dodteqaiealents if it
still meetsthe other requirements of the doctrine of equivalents set forth in this instruction.

One way to decide whether any difference between a requirement of an asserteddclaim an
product part osoftwareinstructionsarenot substantial is to consider whethas of the time of the
alleged infringement, the part softwareinstructions performed substantially the same function,
substantially the same way, to achieve substantially the same result apitreement in the patent
claim.

In deciding whetheany difference between a claim requirement and the product or method is
substantial, you may consider whether, at the time of the alleged infringementgef ordinary
skill in the field would have known of the interchangeability of the part awaoéinstructions

with the claimed requirement. The known interchangeability between the ctpumeraent and
the part osoftwareinstructions of the product or method is not necessary to find infringement
under the doctrine of equivalents. However, known interchangeability may supportusoncl
that the difference between the part or softvias&uctions and the claim requirement is not
substantial. The fact thatpart or software instructions of the product or methedorms the same
function aghe claim requirement is not, by itself, sufficient to show known interchanggabilit
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FINAL JURY INSTRUCTI ON NO. 28
UTILITY PATENT INFRI NGEMENT OF 460 METHOD CLAIM

In this case, Samsung asserts that Apple infringes claim 1 of thea#&tt pvhich iknown as a
method claim Method claims are commonly drafted by describing the method as comprising
certain steps followed by a list of actions that comprise the method that is claimed

As I've already instructed you, if the patent claim uses the termpdsimg,” that patent claim is
to be understood as an open claim. An open method claim is infringed as long as everthetep
claim is performed by the user. The fact that the user may perform additepsaisil not avoid
infringement, as long as the user performs every step set forth in the methud clai

Absent language specifying a specific order in which the steps are to be pekftirensteps need
not be performed in sequential order to find infringement.
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FINAL JURY INSTRUCTI ON NO. 29
UTILITY PATENTS —INVALIDIT Y—BURDEN OF PROOF

| will now instruct you on the rules you must follow in deciding whether each pastyproven that
claims of the other side’s utility patents are invalid. Before discussing¢bdispules, | want to
remind youabout the standard of proof that applies to this defense. To prove invalidity of any
patent claim, the alleged infringer must persuade you by clear and conviviciegoethat the
claim is invalid.
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FINAL JURY INSTRUCTI ON NO. 30
UTILITY PATENTS —WRITTEN DESCRIPTION REQUIREMENT

A utility patent claim is invalid if the patent does not contain an adequate writtenpties of the
claimed invention. The purpose of this written description requirement is to denmoiisatahe
inventor was in possession of the invention at the time the application for the patéledyasen
though the claims may have been changed or new claims added since that time. tdime writ
description requirement is satisfied if a person of ordinary skill in the fialtirg tke original
patent application at the time it was filed would have recognized that the paterdtapplic
described the invention as claimed, even though the description may not use the elatdunar
in the claim. A requirement in a claim need not be specifically disclosed in the gaikcatson
as originally filed if a person of ordinary skill would understand that the missiqugrement is
necessarily implied in the patent application as originally filed.
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FINAL JURY INSTRUCTI ON NO. 31
UTILITY PATENTS —ANTICIPATION

A utility patent claim is invalid if the claimed invention is not new. For the claim to be invalid
because it is not new, all of its requirements must have existed in a single dewethad that
predates the claimed inventicor must have been described in a single previous publication or
patent that predates the claimed invention. In patent law, these previous devicedsmet
publications or patents are called “prior art references.” If a patent claimngswate sayt is
“anticipated” by a prior art reference.

The description in the written reference does not have to be in the same wordsamthzuclall

of the requirements of the claim must be there, either stated or necessarilg,isplieat someone
of ordnary skill in the field looking at that one reference would be able to make and use the
claimed invention.

Here is a list of the ways that either party can show that a patent claim was not new

— If the claimed invention was already publicly known or publicly used by others in the
United States before the date of conception of the ethimvention;

— If the claimed invention was already patented or described in a printed pablicat
anywhere in the world before the date of conception of the claimvedtion A reference
is a “printed publication” if it is accessible to those interested in the field, eutas if
difficult to find;

—If the claimed invention was already made by someone else in the United States befg
the date of conception of tletaimed invention, if that other person had not abandoned th
invention or kept it secret;

If the patent holder and the alleged infringer dispute who is a first inventor, the pdison
first conceived of the claimed invention and first reduced it totigeads the first inventor.

If one person conceived of the claimed invention first, but reduced to practice second,
person is the first inventor only if that person (a) began to reduce the claimetidn\e
practice before the other party conceiwd it, and (b) continued to work diligently to
reduce it to practice. A claimed invention is “reduced to practice” when it hasdsted
sufficiently to show that it will work for its intended purpose or when it is fullgdeed in
a patent applicain filed with the PTO.

— If the claimed invention was already described in another issued U.S. patent dreggubli
U.S. patent application that was based on a patent application filed before the patent
holder’s application filing date or the date of conception of the claimed invention.

Since certain of them are in dispute, you must determine dates of conception faintiee c
inventions and prior inventions. Conception is the mental part of an inventive act and is prov4
when the invention is shown in its complete form by drawings, disclosure to another, or other
forms of evidence presented at trial.
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FINAL JURY INSTRUCTI ON NO. 32
UTILITY PATENTS —STATUTORY BARS

A utility patent claim is invalid if the patent application was not filed within the tea@ired by
law. This is called a “statutory bar.” For a patent claim to be invalid by a stahatq all of its
requirements must have been present in one prior art reference dated more tyear tefore the
patent application was filed. Hereadist of ways either side can show that the patent applicatio
was not timely filed:

— If the claimed invention was already patented or described in a printed pablicat
anywhere in the world more than one year before the effective filing ddte patent
application. A reference is a “printed publication” if it is accessible to théseegted in
the field, even if it is difficult to find;

— If the claimed invention was already being openly used in the United Sta$hauor
one year bfore the effective filing date of the patent application and that use was not
primarily an experimental use (a) controlled by the inventor, and (b) to testexhies
invention worked for its intended purpose;

—If a device or method using the claimedention was sold or offered for sale in the
United States, and that claimed invention was ready for patenting, more thagaone y
before the effective filing date of the patent application;

— If the patent holder had already obtained a patent on tmeezanvention in a foreign
country before filing the original U.S. application, and the foreign applicatiarfiled at
least one year before the U.S. application.

For a claim to be invalid because of a statutory bar, all of the claimed requiremstisve been
either (1) disclosed in a single prior art reference, (2) implicilgldsed in a reference to one
skilled in the field, or (3) must have been present in the reference, whether or m@shat
understood at the time. The disclosure in a reference does not have to be in the same twerds
claim, but all the requirements must be there, either described in enough detagssarily
implied, to enable someone of ordinary skill in the field looking at the reference tandkuse
the claimednvention.
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FINAL JURY INSTRUCTI ON NO. 33
UTILITY PATENTS —OBVIOUSNESS

Not all innovations are patentable. A utility patent claim is invalid if the claimed inventatd
have been obvious to a person of ordinary skill in the field at the time of invention. This mear
that even if all of the requirements of the claim cannot be found in a single priefeagnce that
would anticipate the claim or constitute a statutory bar to that claim, a persamnairpiskill in
the field who knew about all this prior art would have come up with the claimed invention.

The ultimate conclusion of whether a claim is obvious should be based upon your dei@nroinat
several factual decisions.

First, you must decide the level of ordinary skill in the field aneone would have had at the
time the claimed invention was made. deciding the level of ordinary skill, you should consider
all the evidence introduced at trial, including:

(1) the levels of education and experience of persons working in the field;
(2) the types of problems encountered in the field; and
(3) the sophistication of the technology.

Second, you must decide the scope and content of the prior art. Theqissigese as to whether
certain prior art references should be included in the prior art you use to decidediheofal
claims at issue. In order to be considered as prior art to a particulargiassoie here, these
references must be reasonably related to the claimed invention of that pateférence is
reasonably related if is in the same field as the claimed invention or is from another field to
which a person of ordinary skill in the field would look to solve a known problem.

Third, you must decide what differences, if any, existed between the dlawention and the
prior art.

Finally, you should consider any of the following factors that you find have been shaha by
evidence:

Q) commercial success of a product due to the merits of the claimed invention;
(2) a long felt need for the solution provided by the claimed invention;

3) unsuccessful attempts by others to find the solution provided by the claimed
invention;

(4) copying of the claimed invention by others;
(5) unexpected and superior results from the claimed invention;

(6) acceptance by othepof the claimed invention as shown by praise from others in t
field or from the licensing of the claimed invention; and

(7 independent invention of the claimed invention by others before or at about the
same time as the named inventor thought of it.

The presence of any of factoré6Inay be considered by you as an indication that the claimed
invention would not have been obvious at the time the claimed invention was made, and the
presence of factor 7 may be considered by you as an indication that the claimadnnwentd
have been obvious at such time. Although you should consider any evidence of these factors
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relevance and importance of any of them to your decision on whether the claimatbmweuld
have been obvious is up to you.

A patent claim composed of several elements is not proved obvious merely by datimgstat
each of its elements was independently known in the prior art. In evaluating whethex claim
would have been obvious, you may consider whether the alleged infringer has idem&ghsdra
that would have prompted a person of ordinary skill in the field to combine the elements or
concepts from the prior art in the same way as in the claimed invention. Thereriglaasiy to
define the line between trueventiveness on the one hand (which is patentable) and the
application of common sense and ordinary skill to solve a problem on the other hand (which i
patentable). For example, market forces or other design incentives maythgrodoged a
change, rather than true inventiveness. You may consider whether the claangerely the
predictable result of using prior art elements according to their known functiomkether it was
the result of true inventiveness. You may also consider whethelglsmame teaching or
suggestion in the prior art to make the modification or combination of elementsctiaithe
patent. Also, you may consider whether the innovation applies a known technique that had b
used to improve a similar device or method in a similar way. You may also consideemtheth
claimed invention would have been obvious to try, meaning that the claimed innovation was d
a relatively small number of possible approaches to the problem with a reasonablatexpef
success byhbse skilled in the artHowever,you must be careful not to determine obviousness
using the benefit of hindsight; many true inventions might seem obvious aftertth& éacshould
put yourself in the position of a person of ordinary skill in the fatlthe time the claimed
invention was made and you should not consider what is known today or what is learned fron
teaching of the patent.
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FINAL JURY INSTRUCTION NO. 34
PATENT EXHAUSTION

| will now instruct you on how to decide Apple’s defense of patent exhaustion. Appledsnte
that Samsung is barred from enforcing the '516 and '941 patents against Applsscagthone
and iPad products because they incorporate baseband chips that Intel sold to Apple with
authorization from Samsung.

To prevail on the defense of patent exhaustion, Apple must prove that the following is myre li
true than not:

First, that Intel was authorized to sell the baseband chips under the terms ofrtbe lice
agreement between Samsung and Intel;

Second that the sales were made in the United Stalés. location of the sale depends on
many factors, and you may find that the sale occurred in several placake otaurs
wherever the “essential activities” of the sale take place. The essential adhveitiele,

for example, negotiating the contract and performing obligations under the goatichct

Third , that, if the accused products infringe, it is because the baseband chips sugstan
embody the '516 and/or '941 patents. The baseband chips enhtgoiteévat patent if
theyinclude all the inventivaspects of the patented device

Apple must prove all three of these elements to prevail on this defense of patestierhalf
Apple does not prove any one of these elements, you must reject Applesir defense and
find for Samsung on this issue. If you find that Apple has proven all three elegmenisust find
for Apple on this issue.
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FINAL JURY INSTRUCTION NO. 35
UTILITY PATENT DAMAG ES—BURDEN OF PROOF

| will instruct you about the measaiof damagegor claims of utility patent infringement By
instructing you on damages, | am not suggesting which party should win on @y iEgou find
that either partyinfringed any validand enforceablelaim of theother side’spatens, you must
then determine the amount of money damages to be awartiegpatent holder to compensate it
for the infringement.

The amount of those damages must be adequate to compémsagtatent holder for the
infringement. A damages award should put the patkatder in approximately the financial

position it would have been in had the infringement not occurred, but in no event may the damag

award be less than a reasonable royalty. You should keep in mind that the damagesd/aveawa
meant to compensateetipatent holder and not to punish an infringer.

Each @tent holder has the burden to persuade you of the amount of its damages. You should
award only those damages thia patent holder proves it suffered by a preponderance of the

evidence Whileapatent holder is not required to prove its damages with mathematical precision,

it must prove them with reasonable certaintieither @tent holder is entitled to damages that arsg
remote or speculative.
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FINAL JURY INSTRUCTION NO. 36
UTILITY PATENT DAMAG ES—LOST PROFITS —GENERALLY

In this case, Apple seeks to recover lost profits for some of Samsung’s salegeflglinfringing
products and a reasonable royalty on the rest of Samsung’s allegedly infrisaeg Samsung
does not seek lost pridifor infringement of its utility patents.

To recover lost profits for infringing sale&pple must show that but for the infringemehgre is

a reasonable probability that it would have made saleS#masung Electronics Company,
Samsung ElectronscAmerica, and Samsung Telecommunications Amenigde of the infringing
products. Apple must show the share of Sam'swsales that it would have made if the infringing
products had not been on the market.

You must allocate the lost profits based upon the custdemeand for the patented feature of the
infringing products. That is, you must determine which profits derive from teatpd invention
that Samsung sells, and not from other features of the infringing products.
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UTILITY PATENT DAMAG ES—LOST PROFITS—FACTORS TO CONSIDER

Apple is entitled to lost profits if it proves all of the following:

(1)
(2)

3)

(4)

5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS

FINAL JURY INSTRUCTION NO . 37

that there was demand for the pdigel products

that there were no non-infringing substitutes for each of the infringing psyauctf
there were, the number of the sales of each product made by Samsung Electroni
Company, Samsung Electronics Ameriaad Samsung Telecommunications
America that Apple would have made despite the availability of othenfionging
substitutes. An alternative may be considered available as a potential sibsgtut
if it was not actually on sale during the infringement period. Factors sutgydsit
the alternative was available include whether the material, experience,mdhéw
for the alleged substitute were readily available. Factors suggestinigegha
alternative was not available include whether the material was of such higs ¢ost
render the alternative unavailable and whether Samsung had to design or invent
araund the patented technology to develop an alleged substitute;

that Apple had the manufacturing and marketing capacity to make any infreajesy
actuallymade by Samsung Electronics Company, Samsung Electronics Anaeadca
Samsung Telecommunications America and for which Apple seeks an award of Ig
profits; and

the amount of profit that Apple would have made if Samsung Electronics Compar

Samsung Electronics Americand Samsung Telecommunications America had nof
infringed.
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FINAL JURY INSTRUCTION NO. 38
UTILITY PATENT DAMAG ES—LOST PROFITS—AMOUNT OF PROFIT

Apple may calculate its lost profits on any lost sales by computing the losueef@ sales it
claims it would have made but for the infringement and subtracting from that figrueenaint of
additional costs or expenses it would have incurred in making those lost sales, suclbfas cost
goods, sales costs, packaging costs, and shipping costs.
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FINAL JURY INSTRUCTION NO. 39
UTILITY PATENT DAMAG ES—LOST PROFITS—MARKET SHARE

One way Apte may prove the number of sales it would have made if the infringement hag
happened is to prove its share of the relevant market excluding infringing products. ayou
award Apple a share of profits equal to that market share.

In deciding Apple’s market share, you must decide which products are in éppla‘ket.

Products are in the same market if they are sufficiently similar to comypatesaeach other. Two
products are sufficiently similar if one does not have a significantly higheg than or possess
characteristics significantly different than the other.
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FINAL JURY INSTRUCTION NO. 40
UTILITY PATENT DAMAG ES—REASONABLE ROYALTY —ENTITLEMENT

Both Apple and Samsung seek a reasonable royalty for the infringement of theatikes utility
patents.

If Apple has not proved its claim for lost profits, or has proved its claim for lost pfofienly a
portion of the infringing sales, the&xpple should be awarded a reasonable royalty for all infringir
Samsungales for whichApple has not been awarded lost profits damages.

Samsung does not make a claim for lost prof@8amsunghould be awarded a reasonable royal
for all infringing Apple sales.
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FINAL JURY INSTRUCTION NO. 41
UTILITY PATENT DAMAG ES—REASONABLE ROYALTY —DEFINITI ON

A royalty is a payment made to a patent holder in exchange for the right to meke sed the
claimed invention. This right is called a “license.” A reasonable royalty isayr@ent for the
license that would have resulted from a hypothetical negotiation between thiehgdder and the
infringer taking place at the time when the infringing activity first begarcohsidering the nature
of this negotiation, you must assume that the patent holder and the infringer would héve acte

reasonably ashwould have entered into a license agreement. You must also assume that both

parties believed the patent was valid and infringed. Your role is to determaé¢heiresult of
that negotiation would have been. The test for damages is what royalty would lidteel fesm
the hypothetical negotiation and not simply what either party would have preferred.

A royalty can be calculated in several different ways and it is for you to detewhich way is
the most appropriate based on the evidence you have.h®ne way to calculate a royalty is to
determine what is called an “ongoing royalty.” To calculate an ongoyadtypyou must first
determine the “base,” that is, the product on which the infringer is to pay. You then need to

multiply the revenuehe defendant obtained from that base by the “rate” or percentage that you

find would have resulted from the hypothetical negotiatiéor example, if the patent covers a
nail, and the nail sells for $1, and the licensee sold 200 nails, the base revenue would be $20
the rate you find would have resulted from the hypothetical negotiation is 1%, theyadtig
would be $2, or the rate of .01 times the base revenue of $200.

If the patent covers only part of the product that the infringer sells, then thevtmalsenormally

be only that feature or component. For example, if you find that for a $100 car, thecpatente
feature is the tires which sell for $5, the base revenue would be $5. However, in ateincenrs
which the patented feature is thesea customers buy the whole product, the base revenue coy
be he value of the whole product.

A second way to calculate a royalty is to determine atiome lump sum payment that the infringer

would have paid at the time of the hypothetical negotiatbomficense covering all sales of the
licensed product both past and future. This differs from payment of an ongoing royalixg®ge
with an ongoing royalty, the licensee pays based on the revenue of actuaddiperducts it sells.
When a ondime lunmp sum is paid, the infringer pays a single price for a license covering both
past and future infringing sales.

In determining a reasonable royalty, you may consider the following $actor

(1) The royalties received by the patentee for the licensing of the patsuit, proving
or tending to prove an established royalty.

(2) The rates paid by the licensee for the use of other patents comparable to thmpate
suit.

(3) The nature and scope of the license, as exclusive or nonexclusive, or asdestricte
nonrestricted in terms of territory or with respect to whom the manufacturddaqbr
may be sold.

(4) The licensos established policy and marketing program to maintain his or her pat
monopoly by not licensing others to use the invention or by granting licensess und
special conditions designed to preserve that monopoly.

(5) The commercial relationship between the licensor and licensee, such as whegther
are competitors in the same territory in the same line of business, or wheyharethe
inventor and promoter.
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(6) Theeffect of selling the patented specialty in promoting sales of other produhts of
licensee, the existing value of the invention to the licensor as a generat@sajsfsal
his nonpatented items, and the extent of such derivative or convoyed sales.

(7) The duration of the patent and the term of the license.

(8) The established profitability of the product made under the patents, its commercia
success, and its current popularity.

(9) The utility and advantages of the patented property over the old modes or dévice
any, that had been used for working out similar results.

J7

(10) The nature of the patented invention, the character of the commercial embodiment of
it as owned and produced by the licensor, and the benefits to those who have used tf
invention.

(11) The extent to wich the infringer has made use of the invention and any evidence
probative of the value of that use.

(12) The portion of the profit or of the selling price that may be customary in theyar
business or in comparable business to allow for the use of the invention or analogous
inventions.

(13) The portion of the realizable profits that should be credited to the invention as
distinguished from nonpatented elements, the manufacturing process, busksess r|s
or significant features or improvements added by thenoér.

(14) The opinion and testimony of qualified experts.

(15) The amount that a licensor (such as the patentee) and a licensee (such asdb#g inffri
would have agreed upon (at the time the infringement began) if both had been
reasonably and voluntarily trying to reach an agreement; that is, the amocintavhi
prudent licensee—who desired, as a business proposition, to obtain a license to
manufacture and sell a particular article embodying the patented inventiaud
have been willing to pay as a royalty and lyetable to make a reasonable profit and
which amount would have been acceptable by a prudent patentee who was willing to
grant a license.

n

It is up to you, based on the evidence, to decide what type of royalty is appropriadecasthi
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FINAL JURY INSTRUCTION NO. 42
UTILITY PATENT DAMAG ES—DATE OF COMMENCEMENT —PRODUCTS

Damages that Apple may be awarded by you commence on the d&artigatng Electronics

Company, Samsung Electronics Ameyiaad/or Samsung Telecommunications America has both

infringed and been notified of the patent or patents it infringed.

If you find that Apple sells produgthat include the claimedventions but has not marked those
products with the patent numbeysu must determine the date tleaich Samsung entitgceived
actualwritten notice of the patestand the specific products alleged to infringe.

While you may identify an earlier date by whieach amsungentity had notice of Apple’s claims
of infringement based on your evaluation of the evidence, Apple’s lawsuit provided Sasushng
notice for the 381 and915 patents no later than April 15, 2011, and for the 163 patent no late
than June 16, 2011.

On the other hand, if you find that Apple does not sell products covered by a patent, thersdan
beginwithout the requirement for actual notice under the following circumstances

If the patent was granted before the infringing activity began, damagelsl &ie calculated
as of the date you determine that ithfengement begaror

If the patent was grated afteithe infringing activitypeganmas determined by you, damages
should be calculated as of the date the patent issued.

With respect to Samsung’s '460 patehe damagegou may award Samsung for any infringemer
should be calculated as of August 18, 208,ause Samsung is asserting only method clagms
that patent

With respect to Samsung’s '516, '711, '893, and '941 pateatsades tha&bamsungnay be
awarded commence on the date #haple has both infringed and been notified of the patent
patents it infringed.

If you find that Samsung sells products that inclisslelaimed inventios from these patentsut
has not marked those products with the patent numbers, you must determine the date that A
received actual written noticd the patents and the specific products alleged to infringe.

While you may identify an earlier date by which Apple had notice of Samsclagiss of
infringement based on your evaluation of the evidence, Samsung’s claims provideduspple s
notice by m later than June 16, 2011.

On the other hand, if you find that Samsung does not sell prachuetsed bya patent, then
damages begin without the requirement for actual notice under the following siatw®s:

If the patent was granted before theimjing activity begandamages should be calculateg
as of the date you determine that ithfengement begaror

If the patent was granted aftdre infringing activitypbeganas determined by you, damages
should be calculated as of the date the passoed.
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FINAL JURY INSTRUCTION NO. 43
DESIGN PATENTS—INTERPRETATION OF PA TENT CLAIMS

Before you decide whether Samsung Electronics Company, Samsungrittsc&merica, and/or
Samsung Telecommunications Amerive infringed one or more Apple’s asserted design
patents, or whether the design patents are invalid, you will have to understandghedtsit
claims.

Unlike utility patents, a design patent can only have one claim. That claim etiv@esfgures in
the patent. It is permissible to illustrate more than one embodiment of a design iie desgn
patent application. Each design patent containkiple drawings to illustrate the claimed design.
The scope of the claim encompasses thegd&svisual appearance as a whole. It does not cove
general design concept, and is not limited to isolated features of the gsawlhmatter depicted

in solid lines contributes to the overall appearance of the design.

It is my job as a judge toterpret for you what is claimed by the patents. You must accept my
interpretations as correct. My interpretations should not be taken as an amdibatil have an
opinion one way or another regarding the issues of infringement and invalidity. Therkecisi
regarding infringement and invalidity are yours to make. When consideringdiige patents,

you should view certain features in the drawimgthis way:

e D'677 Patent

The D’677 Patent claims the ornamental design of an electronic devsbewas in Figures 1-8.
The broken lines in the D’677 Patent constitute unclaimed subject matter. The use loibaséli
surface shading on the D’'677 Patent represents the color black. The use of obliqueinge sha
on the D’'677 Patent is used to showamsparent, translucerdr highly polished or reflective
surface.

e D'087 Patent

The D’087 Patent claims the ornamental design of an electronic device as shoguraés Ei48.
The broken lines in the D’087 Patent constitute unclaimed subject matter. Thus, the &1€&7 P
claims the front face, a bezel encircling the front face of the patented desigrtémats from the
front of the phone to its sides, and a flat contour of the front face, but does not claim dfi¢hest
article of manufacture.

e D’889 Patent

The D’889 Patent claims the ornamental design of an electronic dewsbews in Figures 1-9.
The broken lines depicting the human figure in Figure 9 do not form a part of the clasigd de
The other broken lines in the other figuege part of the claimed desigithe D’889 also includes
oblique line shading on several of the figures. The oblique line shadkigures 13 and Figure
9 depicts a transparent, translucent, or highly polished or reflective surfacthé&oop

perspetive view of the claimed design, the top view of the claimed design, and the bottom
perspective view of the claimed design.

e D’305 Patent
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The D’305 Patent claims the ornamental design for a graphical user inferfacdisplay screen
or portion thereof, as shown in Figures 1-2. The broken line showing of a displayisdoe¢h
views forms no part of the claimed design.
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FINAL JURY INSTRUCTION NO. 44
DESIGN PATENT INFRIN GEMENT —BURDEN OF PROOF

To provethat any Samsung entity infringed any ofpigis design patents, Apple must prove by a
preponderance of the evidence that the Samsung entity has infringed the patent.
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FINAL JURY INSTRUCTION NO. 45
DESIGN PATENTS—INFRINGEMENT GENERALLY

| will now instruct you as to the rules you must follow when deciding whether Applprbaen
that one or more of the Samsung entities (Samsung Electronics America, Samsung
Telecommunications America, and Samsung Electronics Corppasydirectlyinfringed the
D677, D'087, D’305 and/or D’889 design patents.

As with utility patents, ptent law gives the owner of a valid design patent the right to exclude
others fromimporting, making, using, offering to sell, alkng the patented desigmgthin the
United States during the term of the patent. Any person or company that has engagexd in a
those acts without the design patent owner’s permission infringes the patent.

In deciding whether a sale has taken place “within the United States,” yofinchéhe following
guidelines helpful to your analysis: The location of the sale depends on rotorg,fand you may
find that the sale occurred in several places. A sale occurs wherever the “eastvitiigs” of the
sale take place. The essential activities include, for example, negotiatingtteeicand
performing obligations under the contract.

Apple bears the burden of provibg a preponderance of the evidetitat each device infringes
each separate patent. Therefore, yba jury,must determine infringement for each patent
separately, considerirgach individual device separately.
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FINAL JURY INSTRUCTION NO. 46
DESIGN PATENTS—DIRECT INFRINGEMENT

To determine direct infringement of a design patent, you must compare the queeallamces of
the accused design and the claimed design.

If you find by a preponderance of the evidetitat the overall appearance of an accused Samsu
design is substantially the same as the overall appearance of the claimed Applpatesiggmd
that the accused design waade, used, sold, offered feaile or imported within the United
Statesyou must find thathe accused design infringed the claimed design.

Two designs are substantially the same if, in the eye of an ordinary obsernvey sgich attention
as a purchaser usually gives, the resemblance between the two designs is sueteagetsuth
an observer, inducing him to purchase one supposing it to be the other. You do not need,
however, to find that any purchasers actually were deceived or confused by tharameathe
accused Samsgrproducts. You should consider any perceived similarities or differences
between the patented and accused designs. Minor differences should not prevem affindi
infringement.

This determination of whether two designs are substantially the same wiit lireme comparing
the two designs with prior art. You must familiarize yourself with the priordanitéed at trial in
making your determination of whether there has been direct infringement.

You may find the following guidelines helpful to your analysis:

1. The placement and ornamentation of a logo may alter the overall design. Howeuseg th
of a mark or logo to identify the source of an otherwise infringing desigmatikvoid
infringement.

2. When the claimed design is visually cldeeorior art designs, small differences between
the accused design and the claimed design may be important in analyzing Wiesther
overall appearances of the accused and claimed designs are substantially the same.

3. If the accused design includes a featiréhe claimed design that departs conspicuously
from the prior art, you may find that feature important in analyzing whether thalove
appearance of the accused and claimed designs are substantially the same.

4. If the accused design is visually closetlie claimed design than it is to the closest prior
art, you may find this comparison important in analyzing whether the overallrappes
of the accused and claimed designs are substantially the same.

5. You should notonsider the size of the accused products if the asserted design patent
not specify the size of the design.

While these guidelines may be helpful, the test for infringement is whbineverall appearances
of the accused design and the claimedgiteare substantially the same

Whether Samsung knew its products infringed or even knew of Apple design patents does nd
matter in determining infringement
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FINAL JURY INSTRUCTION NO. 47
DESIGN PATENT DIRECT INFRINGEMENT —COMPARISONS

In deciding the issue of infringement you must compare Samsung’s accused pmtheidesign
patents. In addition, you have heard evidence about certain Apple products and myadeis. If
determine that any of Apple’s products or models are substantially the samépgle patent
design and that the product or model has no significant distinctions with the design, you may
compare the product or model directly to the accused Samsung products. Thisilites figaur
determination of whether the accused products infringe the Apple patent désogum.determine
that a particular Apple product or model does not embody a patented design, you may aot co
it to the accused devices
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FINAL JURY INSTRUCTION NO. 48
DESIGN PATENTS—INVALIDITY BURDEN OF PROOF

| will now instruct you on the rules you must follow in deciding whether Samsungrbesn that
the Apple design patents are invalid. Before discussing the specificl ks, to remind you
about the standard of proof that applies to this defense. To prove invalidity of agy jpitsint,
Samsung must persuade you by clear and convincing evitetdbe design patent is invalid.

65
5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FINAL JURY INSTRUCTION NO. 49
DESIGN PATENTS—PRIOR ART

Before | describe how to assess whether Apple’s design patents diet inwal instruct you
about documents and things called “prior art.”

In general, prior art includes things that existed before the claimed designethat
publicly known in this country, or used in a publicly accessible way in this country, ordhat w
patented or described in a publication in any country.

Specifically, prior art includes any of the following items received intdesge during
trial:

e If the claimed design waaready publicly known or publicly used by others in the United
States before the date of inventimirthe claimed design;

¢ If the claimed design was already patented or described in a printed publaxafiehere
in the world before the date of invention of the claimed design. A referenceriatadp
publication” if it is accessible to those interested in the field, even if it is difficultdp fin

¢ |If the claimed design was already described in another issued U.S. paiebtisimed U.S.
patent application that was based on an application filed before the date of invetti®n o
claimed design;

¢ |If the claimed design was already made by someone else in the United States before t
date of invention, if that other person had not abandoned, suppressedcealedis/her
invention.

Since the date of invention of the D’677 and D’@ents is irdispute in this case, you must
determine whether Apple has proved the dates these designs were invented. dhedatéon
occurs when the invention is shown in its complete form by drawings, disclosure tar amothe
other forms of evidence presentgdrial. If you determine that Apple has not proved wtien
patentsvere invented, you must assume that the date of invention of the patented designs w3
until the filing date of the patent.
The Apple design patents have the following filing date

e D’677 patent: January 5, 2007

e D’087 patent: January 5, 2007

e D’889 patent: March 17, 2004

e D’305 patent: June 23, 2007
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FINAL JURY INSTRUCTION NO. 50
DESIGN PATENTS—ANTICIPATION

A design patent is invalid if it is not nevif a designpatentis not new we say it is “anticipated”
by a prior art referencer-or a claimed design patent to be invalid because it is anticjpated

Samsung must prov®y clear and convincing evidentteat there is a single prior art reference that
is substantially theasme as the claimed design patent.

The same standard of substantial similarity that applied to infringement alsssdpp
anticipation. That ighe single prior art reference and the claimed design patesubstantially
the same if, in the eye of amndinary observer, giving such attention as a purchaser usually gives,
the resemblance between the two designs is such as to deceive such an obselngrhindtm
purchase one supposing it to be the other. You should consider any perceived ssrolariti
differences between the claimed design and prior art reference. Mifeveddes should not
prevent a finding of anticipation.
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FINAL JURY INSTRUCTION NO. 51
DESIGN PATENTS—OBVIOUSNESS

Even if a design is not anti@ped by a single referencemay still be invalidf the claimed design
would have been obvious to a designer of ordinary skill in the field at the time the dasign w
made Unlike anticipation, which allows consideration of only one item of prior art, obviousnes
may be shown by considering more than one item of prior art. The ultimate condtigithether
a claimed design is obvious should be based upon your determination of several fasoalsdec

First, you must decide the level of ordinaryllski the field of the patent at the time the claimed
design was made. In deciding this, you should consider all the evidence from taainigic

(1) the levels of education and experience of persons designing articles in the field
(2) the types of problems encountered in designing articles in the field; and
3) the sophistication of the field.

Second, you must determine if a designer of ordinary skill in these designs woultbhdieed
the prior art references modified a single prior art referentmecreate the same overall visual
appearance as the claimed design. To do this, you must consider whether Samslemditred |
a“primary’ prior art reference. Aprimary’ reference must be an actual design witigates
basically the same visual impress@asthe patented design.

If you identify a primary reference, you must then consider whether Sarhaandentified one or
more “secondary” prior art references. “Secondary” references are othencefethat are so
visually related to the primary reference that the appearance of certain orndesatak in the
other references would suggest the application of those features to the pefa@yce If you
find that there are one or more such secondary references, you must deteandesgher o
ordinary skill in these designs would have combined these references to createdloyerall
visual appearance as the claimed design

Finally, before deciding the issue of obviousness, you must consider other factorgtitathow
that the designs were not obvious despite the prior art. You may only consider thosdHattor
Apple has established through evidence admitted at trial. Nfaotwe done is dispositive:

(1)  Were products covered by the claimed design commercially successful dae to t
appearance of the claimedsigr?

(2) Did others copy the claimed design?

3) Did the claimed design achieve an unexpectedly superior appearance over the
closest prior art?

4) Did others in the fielgraise the claimed design or express admiration for the
claimed design?

The presence of any of the factors may be considered by you as an indicatibe thatied
invention would not have been obvious at the time the claimed invention was Altdarigh you
should consider any evidence of these factors, the relevance and importancefahanyto your
decision on whether the claimed invention would have been obvious is up to you.

In deciding whether the claimed design was obvious, keep in mind that a design wisth seve
features is not obvious merely because each individual feature was presentart piésigns.

You must always be careful not to determine obviousness using the benefit of hindsight. You
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should put yourself in the position of a person of ordinary skill in the field at the timaimed
design was made and should not consider what is known today.

69
5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FINAL JURY INSTRUCTION NO. 52
DESIGN PATENTS—INVALIDITY —LACK OF ORNAMENTALIT Y

Design patents protect the ornamental appearance, including shape or coofigafan article of
manufacture. If Samsung provagclear and convincing evidentteat the overall appearance of
an Applepatented design is dictated by how the article claimed in the patent works, thiiegpaten
invalid because the design is not “ornamental.” In other words, the inventor did not *design
anything because in order to achieve the function of the design, it had to be designweg.tha

When deciding this, you should keep in mind that design patents must be for articles of
manufacture, which by definition haugherent functional characteristics. It is normal that
claimed designs perform some function — that does not disqualify them from patectiqamote

In determining whether a design is dictated by functionality, you may congdgher the
protected design represents the best design; whether alternative desighadvetsely affect the
utility of the specified article; whether there are any concomitant utilitynfsatehether the
advertising touts particular features of the design as havindispéiity; and whether there are
any elements in the design or an overall appearance clearly not dictated mnfunct

When there are several other designs that achieve the function of an article faictoaeuthe
design of the article is more likely serve a primarily ornamental purpose. However, this may
not be true if the other designs adversely affect the utility of the article.
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FINAL JURY INSTRUCTION NO. 53
DESIGN PATENT DAMAGE S—BURDEN OF PROOF

| will instruct you about the measure of damages for infringement of Apple’s degmgms By
instructing you on damages, | am not suggesting which party should win on any issue.

If you find that Samsung Electronics America, Samsung TelecommunicationsAnaer/or
Samsung Electronics Company infringed any valid Apple design patent, you must dramrdet
the money damages to award Apple. The amount of those damages must be adequate to
compensate Apple for the infringement. You should keep in mind that the damages gbarawa
meant to corpensate the patent holder and not to punish an infringer.

In relation to design patents, Apple can elect to prove either actual damages, known as
compensatory damages,ibmay elect to prove the defendant’s profits as its measure of
potential recovery #h respect to the sale of each unitofinfringing product. As compensatory
damages, Apple may prove either its own lost profits, or a reasonable royaltg tlesign patent.
Apple is not entitled to recover both compensatory damages and defendant’s profitsanmethe s
sale.

Apple has the burden to prove that Apple’s calculation of damages is correctdpoaderance of
the evidenceWhile Apple is not required to prove its damages with mathematical precision, it
must prove them with reasonalskertainty. Apple is not entitled to damages that are remote or
speculative.
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FINAL JURY INSTRUCTION NO. 54
DESIGN PATENT INFRIN GEMENT DAMAGES —DEFENDANT'’S PROFITS

In this case, AppleeeksSamsung Electronics Company’s, Samsulegtionics America’s, and

Samsung Telecommunications America’s profits from sales of produdsdlie infringe Apple’s
design patents. If you find infringement by any Samsung defendant and do not find Apgbgs d
patents are invalid, you may awar@@e that Samsung defendant’s total profit attributable to the
infringing products.

The*“total profit’ of Samsung Electronics Company, Samsung Electronics America and/or
Samsung Telecommunications America means the entire profit on the sale tittdéoanhich
the patented design is applied, and not just the portion of profit attributable to the design or
ornamental aspects coveredthg patent. “Total profit” does not include profit attributable to
other products that may be sold in association atinfringing articleembodying the patented
design.

If you find infringement by any Samsung defendant, Apple is entitled toddit parned by that
defendant on sales of articles tivdtinge Apple’s design patents. Profit is determined by
deducting ertain expenses from gross revenue. Gross revenue is all of the infriregaipts
from the sale of articles using any design found infringed. Apple has the bumni@viofy the
infringing defendant’s gross revenue by a preponderance of the evidence.

Expenses can include costs incurred in producing the gross revenue, such as the cgsbd$the
Other costs may be included as deductible expenses if thdiyecty attributable to the sale or
manufacture of the infringing products resulting in a nexus between the infripmgidgcts and the
expense. Samsung has the burden of proving the deductible expenses.
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FINAL JURY INSTRUCTION NO. 55
DESIGN PATENT DAMAGE S—LOST PROFITS

Apple may alternatively recover compensatory damages in thedbfost profits. As previously
explained, Apple may not recover both Samsung’s profits and compensatory damagéssateea
of an infringing product. In assessing Apple’s right to recover lost profitSdorsung Electronics
Company’s, Samsung Electrios America’s, and Samsung Telecommunications America’s
infringement of its design patents, you should apply the same rules | alrgdaiyped in the
context of lost profits for infringement of Apple’s utility patents. Those Instsare set out in
Jury InstructiorNos. 36, 37, 38, and 39.

Wherever in those Instructions | referred to Apple’s utility patents, youlgmow focus on
Apple’s design patents. Wherever in those Instructions | referred to theepatargntion, you
should now focus on the patented design. Wherever in those Instruaebeised to patented
products or products covered by a patent claim, you should now focus on products or laaticles
use or embodthe patented design.
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FINAL JURY INSTRUCTION NO. 56
DESIGN PATENT DAMAGES —REASONABLE ROYALTY

If Apple has not proved its claim for lost profits or has not proved its claim to Samguofis,
then Apple should be awarded a reasonable royalty for all infrirsgileg bySamsung Electronics
America, Samsum Telecommunications America, and/or Samsung Electronics Company. In n
event should the damages you award Apple for design patent infringement be less than a
reasonable royalty.

The definition of a reasonable royalty for design patent infringemerg satine as the definition |
explained to you in Jury Instruction No. 41 for utility patent infringement. Horvexresrever in
that Instruction | referred to the patented invention or a utility patent, you shoultbaasvon the
design patents or patented designs.
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FINAL JURY INSTRUCTION NO. 57
DESIGN PATENT DAMAGE S—DATE OF COMMENCEMENT —PRODUCTS

Damages that Apple may be awarded by you commence on the d&artigatng Electronics
Company, Samsung Electronics America and/or Samsung Telecommusicatienicahas both
infringed and been notified of the design patent or patents it infringed.

If you find that Apple sells products that include the claimed designs but has not nhaxded t
products with the patent numbeysu must determine the datexteach Samsung entitgceived
actualwritten notice of the patestand the specific products alleged to infringe.

While you may identify an earlier date by whieach &amsungentity had notice of Apple’s claims
of infringement based on your evaluation of the evidence, Apple’s lawsuit provided Sasushng
notice for the D'677 patent by no later than April 15, 2011, and for the D’305, D’889 and D’08
patents by no later than June 16, 2011.

On the other hand, if you find that Apple does not sell products covered by a patent, thersdan
begin without the requirement for actual notice under the following circumstance

For each infringegatentthatwas granted beforthe infringing activity begardamages
should be calculated as of the dgbe deermine that thenfringement begaror

For each infringegatentthatwas granted aftehe infringing activitypeganas determined
by you damages should be calculated as of the date the patent issued.

75
5:11-CV-01846LHK
FINAL JURY INSTRUCTIONS

nage




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

INDUCEMENT AND WILLFULNESS JURY INSTRUCT
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JURY INSTRUCTION NO. 58
UTILITY AND DESIGN PATENTS —INDUCING PATENT INFRINGEMENT

Apple claims thatSamsung Electronics Compaagtively induced its subsidiaries in the Unite
States,Samsung Telecommunications Ameriaad Samsung Electronsc America to infringe
Apple’s utility and design patents. Ssumg claims that Apple actively induced third parties
infringe Samsung’s 460 patent.

In order for there to be inducement of infringement by ei8@nsung Electronics Company
Apple, someone else must directly infringe the asserted patent; if thereiregtardringenent by
anyone, there can be no induced infringement. In order to be liable for induceme
infringement, the alleged infringer must:

1. have intentionally taken action that actually induced direct infringement blyeanot
2. have been aware of the asserted patent; and
3. have known that the acts it was causing would be infringing.

The “knowledge” and “awareness” requirements for inducement can be satisfiedaiygstiat a
party was willfully blind. If Samsung Electronics Compamy Apple did not know of the
existence of the patem question or that the acts it was inducing were infringing, it can be lig
for inducement only if it actually believed that it was highly probable iis@tvould encourage
infringement of a patent and it took intentional acts to avoid learning the truth. ltaeawgh that
Samsung Electronics Company Apple was merely indifferent to the possibility that it migh
encourage infringement of a patent. Nor is it enough that Samsung ElectroniganyomApple
took a risk that was substantial and unjustified.

If you find that Samsung Electronics Company or Apple was aware of aredgsatent, but
believed that the acts it encouraged did not infringe that patent, or that the patenahas
Samsung Electronics Company or Apple cannot be liable for inducement.
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FINAL JURY INSTRUCTION NO. 59
UTILITY AND DESIGN PATENTS—WILLFUL PATENT INFRINGEMENT

In this case, Apple and Samsung both argue that the other side willfully infrisgeatents.

To prove willful infringement, each party must first persuade you that the ©atleeinfringed a
valid and enforceable claim of one or more of its patents. The requirements for ptm¥ing s
infringement were discussed in my prior instructions.

In addition, to prove willful infringement, the patent holder must persuadbyolear and
convincing evidencéhat the other side acted with recldeisregard of the patent it infringed.

To demonstrate such “reckless disregard,” the patent holder must persuade tfoaidtiar side
actually knew, or it was so obvious that the other side should have known, that its actions
constituted infringement of a valid and enforceable patent.

In deciding whether Samsung or Apple acted with reckless disregard for anytbat you find is
infringed, you should consider all of the facts surrounding the alleged infringementmggliodi
not limited to, thedollowing factors.

A factor that may be considered as evidence that Samsung or Apple was nbiswillfu
whether it acted in a manner consistent with the standards of commercerfoustsyi.

A factor that may be considered as evidence that Samsuxapte was willful is
whether it intentionally copied a product of the other side that is covered byna pate
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FINAL JURY INSTRUCTI ON NO. 60
TRADE DRESS DILUTION AND INFRINGEMENT —INTRODUCTION

Apple seeks damages agst Samsung for diluting Apple’s Registered Trade Dress No. 3,470,983,

unregistered iPhone 3G trade dress, unregistered combination iPhone trade dress, istetrenhreg
iPad/iPad Zrade dress. Samsung denies that it diluted Apple’s asserted trade drdssagends
the trade dresses are unprotectable and thus invalid.

Apple also seeks damages against Samsung for infringement of Apple’s ieneegiBad/iPad 2
trade dress Samsung denies that it infringed Apple’s asserted-iBlated trade dress and, as
already stated, contendsstunprotectable.

Here are the instructions you must follow in deciding Apple’s trade dries®diand infringement
claims.
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FINAL JURY INSTRUCTI ON NO. 61
TRADE DRESS DILUTION AND INFRINGEMENT —DEFINITION OF TRADE DRESS
(15 U.S.C. § 1125(A))

Trade dress is the non-functional physical detail and design of a product, whicheis! éimdi
product’s source and distinguishes it from the products of others.

Trade dress is the product’s total image and overall appearanceagndclude features such as
size, shape, color, color combinations, texture, or graphics. In other words, trade thredsrim
in which a person presents a product or service to the market, its manner of display.

A trade dress is non-functional igken as a whole, the collection of trade dedements is not
essential to the product’s use or purpose or does not affect the cost or quality ofitiot @ven
though certain particular elements of the trade dress may be functional.

Trade dress conoes the overall visual impression created in the consumer’s mind when viewir
the non-functional aspects of the product and not from the utilitarian or useful aspkets of t
product. In considering the impact of these non-functional aspects, whichesra aftmplex
combination of many features, you must consider the appearance of featuttesy fogtter than
separately.

A person who uses the trade dress of another may be lialdarf@ages.
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FINAL JURY INSTRUCTI ON NO. 62
TRADE DRESS DILUTION AND INFRINGEMENT —PROTECTABILITY

The first step in considering Appletgaims thatSamsung diluted and infringeértain of Apple’s
iPhone and iPattade dressas todetermine whether or neaich asserted trade dress is
protectable You need to make this determination for each of Apple’s asserted trade dresses.

You must find thatin asserted Apple trade dress is protectlihes trade dress:

1. hasacquired distinctiveness through secondary meaaing
2. is non-functional.

For Apple’s registered iPhorteade dressyou must presume the trade drisdsoth distinctive and
non-functional, and thusrotectable Samsung bears the burden of pro\bgg preponderance of
the evidence that Apple’s registered iPhone trade dress is either functiooatistinctive. If

you find that Samsung has met its burden, you must find the trade dress unprotétiabieise,
you must find Apple’s registered iPhone trade dpgstectable

For each unregistered iPhamade dresand for the unregistered iPadde dressApplebears the
burden of provindy a preponderance of the evidence that the trade idrbsth distinctive and
non-functional. If you find that Apple has met its burden, you must find that trade dress is
protectable Otherwise, you mustrfd the trade dressprotectable.

For each Apple trade dress that you fondtectableresolving whether Samsung has diluted or
infringed the trade dress will require you to assess additional questnsvili explain after
addressingprotectabilitymore fully.
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FINAL JURY INSTRUCTI ON NO. 63
TRADE DRESS DILUTION AND INFRINGEMENT —PROTECTABILITY —
DISTINCTIVENESS —SECONDARY MEANING

To be protectable, Apple’s trade dresses must have acquired distinctiveness thecogld&ry
meaning.” A trade dress acquires a secondary meaning when it has been used in gubhtatsa
primary significance in the minds of the prospective consumers is not the prodfjdiutsine
identification of the product with a single souroegardless of whether consumensw who or
what that source is.

For each asserted Apple trade dress, you must find that the preponderance of the svidesice
that a significant number of the consuming public associates the trade dheassimigle source, in
order to find that it has acquired secondary meaning.

When you are determining whether each trade dress has acquired a secondizgy, m@asider
the following factors:

1. Consumer Perception. Whether the people who purchase smartphotesetnd
computers associate the claohteade dress with Apple;

2. Advertisement To what degree and in what manner Apple may have advertised
featuring the claimed trade dress;

3. Demonstrated SuccesS8Vhether Apple has successfully used the claimed trade dres
increase theales of its produts

4. Extent of Use. The length of time and manner in which Apple has used the claimed
trade dress;

5. Exclusivity. Whether Apples use of the claimed trade dress was exclusive;
6. Copying Whether Samsung intentionally copied Apgplalleged trade dress; and

7. Actual Confusion. Whether Samsung’s use of Agpédleged trade dress has led to
actual confusion among a significant number of consumers.

The presence or absence of any particular factor should not necessarily resdhes thieet
asserted trade dresashacquired secondary meaning.

Apple has the burden of proving by a preponderance of the evidends thraegistered trade
dresses have acquired a secondary meaning. Samsung has the burden abypeoving
preponderance of the evidence that Apple’ssteged iPhone trade dress has not acquired
secondary meaning.

The mere fact that Apple is using the asserted trade dresses does not mean hizaetlacquired
secondary meaning. There is no particular length of time that a trademirgidse used bere it
acquires a secondary meaning.
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FINAL JURY INSTRUCTI ON NO. 64
TRADE DRESS DILUTION AND INFRINGEMENT —PROTECTABILITY —
NON-FUNCTIONALITY REQUIR EMENT

A product feature is functional if it is essential to the product’s use or purpok#,affects the
product’s cost or quality. However, if the feature serves no purpose other than agamcadhat
a particular entity made, sponsored or endorsed the product, it is non-functional. A pratiuet f
is also non-functional if its shape or form makes no contribution to the product’s function or
operation.

To determine whether a product’s particular shape or form is functional, you sbosider
whether the design as a whole is functional, that is whether the editdetion of elements
making up the design or form are essential to the product’s use or purpose.

To determine whether a product feature is functional, you may consider theirfigiifactors:

1. The Design’s Utilitarian Advantage. In considering this factor, youaragnine
wheter the particular design or product feature yield a utilitaachrantage over
how the product might be without that particular design or product fedfufresre
is a utilitarian advantage from having th&rticular design or feature, this would
weighin favor of finding the desigar feature is functional; if it seems merely
ornamental, incidental, @rbitrary it is more likely to be nonfunctional;

2. Availability of Alternate Designsin considering this factor, you mayxamine
whether an alternatesign could have been used, so tlasatpetition in the market

for that type of product would not be hindered by allowing only one person to
exclusively use the particular design or configuration. For this to be answehed in t
affirmative, the alternatesmust be more than merely theoretical or speculative.
They must beommercially feasible The unavailability of a sufficient number of
alternate designs weighs in favor of finding the design or feature is foalktio

3. Advertising Utilitarian Advarsige in the Designin considering this factor, you
may examine whether the particular design or configuration hasdetexl in any
advertising as a utilitarian advantage, explicitly or implicitliya seller advertises
the utilitarian advantages ofparticular feature odesign, this weighs in favor of
finding that design or feature is functionahd

4. The Design’s Method of Manufacture. In considering this factor, you may
examine whether the particular design or feature result from a reladinghe or
inexpensive method of manufactuidéthe design or feature israsult of a
particularly economical production method, this weighs in fa¥dinding the
design or feature is functional; if the feature is essential to the use or pafpbse
device or affects its cost or quality, it is makely functional.

If you find that the preponderance of the evidence shows thatihe dresss essential to the
product’s use or purpose, or that it affects the product’s cost or quality, then yofinchtise trade
dress functional and thus unprotectable.

In addition,if you find that the preponderance of the evidence shows that limiting Apple’s
competitors’ use of thieaturewould impose a significant non-reputaticelated competitive
disadvantage, then you must find the trade dress functional and thus unprotectable. Hogveve)
fact that the featureontributes to consumer appeal and saleability of the product does not meg
that thetrade dresss necessarily functional.
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Apple has the burden of proving by a preponderance of the evidence that its uncetyestiere
dresses are nefunctional. Samsung has the burden of proving by a preponderance of the evi
that Apple’s registered iPhone trade dress is functional.
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FINAL JURY INSTRUCTION NO. 65
TRADE DRESS DILUTION —ELEMENTS AND BURDEN OF PROOF

Apple contends that Samsung has diluted Apple’s asserted iRdlrahdRaerelatedtrade dresses
“Dilution” means a lessening of the capacity of a famous trade dress tibyidewt distinguish
goods or services, regardless of the presence or absence of competitiorgrdidtelsd confusion,
mistake, deception, or economic injury.

To prove this claim as to any of its asserted trade dresses that you havis founectableApple
has the burden of provireachof the followingadditionalelementdy a preponderance of the
evidence

1. thatthe asserted Apple trade dress is famous;

2. thatSamsung begaselling its accused products in commerce after Apple’s asser|
trade dress became famousga

3. thatSamsung’s accused products are likely to cause dilution of A@sserted
trade dress

For any Apple trade dress that you have foignatotectableif you also find that Apple has proved
each of these three elements by a preponderarhbe e¥idence, your verdict on dilution with
respect to that trade dress should be for Apple. If Apple has failed to prove hagettements,
your verdict on dilution with respect to that trade dress should be for Samsung.
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FINAL JURY INSTRUCTI ON NO. 66
TRADE DRESS DILUTION —ELEMENTS —AME -- TIMING

A trade dress is famous if it is widely recognized by the general consuming plthle United
States as a designation of source of the goods of the trade dress owner.

In determining whethezach of Aple’strade dresses famous, you may consider the following
factors. These factors are only suggestions and may not constitute all of the possibtd types
evidence indicating whethan assertettade dress is famoud.he presence or absence of any on
particular factor on this list should not necessarily determine whetheatleedress is famous.
You should consider all the relevant evidence in making your determiradtoart whether each
iPhone and iPacelated trade dress is famous

The factors you may consider are:

1. the duration, extent and geographic reach of advertising and publicity of the tra
dress, whether advertised or publicized by Ampléhird parties;

2. the amount, volume and geographic extent of sales of goods offerednenttade
dress;

3. the extent of actual recognition of the trade dress; and

4, whether the trade dress was federally registered.

Apple bears the burden of proving by a preponderance of the evidence that eattadé idresses
was famousat the tine of Samsunt first commerciakale of its accused products.

For each of its asserted iPhomdated trade dressespple must prove by a preponderance of the
evidence that the trade dress a®sous by July 15, 2010, the date Samsung first sold aigtrod
accused of using the iPhonsgated trade dresses.

Apple must prove by a preponderance of the evidence that its asserteel@®editrade dress was
famous by June 8, 2011, the date Samsung first sold a product accused of usingretlat#thd-
tradedress.
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FINAL JURY INSTRUCTI ON NO. 67
TRADE DRESS DILUTION —ELEMENTS —DILUTION

Dilution by blurringis an association arising from the similarity betwtenappearance of the
defendant’s accused produetsd plaintiff's trade dress that impairgttistinctiveness of the
trade dressDilution by blurring occurs when a trade dress previously associated withamhecpr
loses some of its capacity to identify and distinguish that product. In determingétigasthe
appearance of Samsung’s accusexdipctsis likely to cause dilutioof each asserted Apple trade
dress you may consider all relevant factors, including the following:

1. the degree of similarity betwe&amsunig accused products and Applérade
dress;

2. the degree of acquired distiiveness oApple’strade dress;

3. the extent to which Apple is engaging in substantially exclusive use of the trade
dress

4, the degree of recognition of Applétade dress;

5. whetherSamsungntended to create an association wftple’strade dress; and

6. any actual association betwesamsung’s accused products and Appieide
dress.

These factors should be weighed by you given the facts and circumstaticesade.

For each of Apple’s asserted trade dresses, Apple bears the bupidewing by a preponderance
of the evidence that the accused Samsung products are likely to dilute the trade dres
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FINAL JURY INSTRUCTI ON NO. 68
INFRINGEMENT —ELEMENTS AND BURDEN OF PROOF—TRADE DRESS
(15 U.S.C. § 1125(A)L))

Apple also claims that Samsgis Galaxy Tab 10.1 tablet computers infringe Appieadrelated
trade dressTo prove trade dress infringement, Apple bears the burden of proving by a
preponderance of the evidereach of the following elements:

1. Apple’s iPadrelated trade dress ismdunctional. See Instruction No. 64 above.

2. Apple’s iPadrelated trade dress has acquired distinctiveness through secondary
meaning. See Instruction No. 63 above.

3. Samsung used Apple’s iPaelatedirade dress a manner that is likely to cause
confusion among ordinary consumers as to the source, sponsorship, affiliation,
approval ofSamsung’s goods.

If you find that Apple has proved each of these elements, your verdict should be for Apmte. |
the other hand, Apple has failed to pr@ag one of theselemens, your verdict should be for
Samsung.
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FINAL JURY INSTRUCTION NO. 69
TRADE DRESS INFRINGEMENT —SECONDARY MEANING —TIMING

Apple must prove by a preponderance of the evidence thassleeted iPacklated trade dress
acquired secondary mdaag before Samsung first sold a product that Apple claimdgrisgng
that trade dress

If you find that Apple has not proved by a preponderance of the evidence thssénedPad
related trade dresxquired secondary meaning before June 8, 2011, then you must find for
Samsung.
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FINAL JURY INSTRUCTI ON NO. 70
INFRINGEMENT —LIKELIHOOD OF CONFUS ION—
FACTORS—SLEEKCRAFT TEST

(15 U.S.C. 88 1114(1) and 1125(a))

You must decide whether Samsung'’s alleged use of Apple’'siRad2trade dress in the

Samsug Galaxy Tab 10.1 is likely to cause confusion about the source, sponsorshipipaffitiat
approval of Samsung’s Galaxy Tab 10.1. Apple must prove by a preponderance of the evide
that a reasonably prudent consumer in the marketplace is likelyctnhesed abouhesource of
Samsung’s Galaxy Tab 10.1. Apple must show more than simply a possibility of sucsi@monf
Apple may prove a likelihood of confusion by providing direct evidence of consumer confusio
Evidence of non-consumer confusion may also be relevant where there is confusion anathe p
(1) potential customers; (2) non-consumers whose confusion could create an irtfeagence
consumers are likely to be confused; and (3) non-consumers whose confusion could influenc
consumers.

| will suggest some factors you should consider in deciding whether there ishmtikieof
confusion. The presence or absence of any particular factor that | suggest shoatbaséarily
resolve whether there was a likelihood of confusion, because ystuconsider all relevant
evidence in determining this. As you consider the likelihood of confusion you should exaening
following:

1. Strength or Weakness of Apple’sgerted Trade DresShe more the consuming
public recognizes Adp’s asserted iPd@ad?2 trade dress as an indication of origin
of Apple’s goods, the more likely it is that consumers would be confused about
source of Samsung’s goods if Samsung uses a similar design or configuration.

2. Samsung’$Jse of the Trade Dresdf Samsung and Apple use their designs on thg
same, related, or complementary kinds of gotidse may be a greater likelihood
of confusion about the source of the goods than otherwise.

3. Similarity of Apple’'s andSamsunig Designs If the overall impression caged by
Apple’s asserted iPad/iPadrade dress the marketplace is similar to that created
by Samsung’s designs in appearaiigere is a greater chance of likelihood of
confusion.

4, Actual Confusion. If use by Samsung of Applesserted iPad/iPaitrade dress
has led to instances of actual confusion, this suggests a likelihood of confusion.
However actual confusion is not required for a finding of likelihood of confusion.
Even if actual confusion did not occur, Samsung’s use of the trade dmesgesil|
be likely to cause confusion. As you consider whether the design used by Sam
creates for consumers a likelihood of confusion with Apple’s products, you shou
weigh any instances of actual confusion against the opportunities for such
confusion. If the instances of actual confusion have been relatively frequent, yg
may find that there has been substantial actual confusion. If, by contrasts there
very large volume of sales, but only a few isolated instances of actual confusion
you mayfind that there has not been substantial actual confusion.

5. Samsung Intent Knowing use by Samsung of Apple’s asseratl/iPad 2rade
dress to identify similar goods may show an intent to derive benefit from the
reputation of Apple’srade dresssuggesting an intent to cause a likelihood of
confusion. On the other hand, even in the absence of proof that Samsung acte
knowingly, the use of Apple’s trade dress to identify similar goods may tedica
likelihood of confusion.
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6. Marketing/Advertigng Channels. If Apple’s and Samsung’s goods are likely to b
sold in the same or similar stores or outlets, or advertised in similar media, this
increase the likelihood of confusion.

7. Purchaser'®egree of Care The more sophisticated the pdtahbuyers of the
goods or the more costly the goods, the more careful and discriminating the
reasonably prudent purchaser exercising ordinary caution may be. They msy b
likely to be confused by similarities in the Apple and Samsung products.
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FINAL JURY INSTRUCTION NO. 71
TRADE DRESS DAMAGES IN GENERAL

If you find that Apple has proven by a preponderance of the evidence that Samsung E$ectron
Company, Samsung Electronics America, and/or Samsung TelecommunicatierisaAhave
diluted or infringed upon any of Apple’s trade dresses, there ardwo forms of monetary relief
to which Apple may be entitledpple’s actual damages or each Samsung entity’s profits.

In determining the amount of money to award Apple for its trade dress clammsust determine
the date on which damages began to accrue. Damages for trade dress dilution anessade dr
infringement of Apple’s unregistered trade dresses started on the ddtettiating or infringing
conduct of an unregistered Apple trade dress began.méyaward Apple money damages for al
violations that occurred on the date the products that diluted or infringed each uredd\sigle
trade dress were releasmad any date after thaEor Apple’s registered trade dress claim, Apple
has he burden of proving by a preponderance of the evidence that the Samsung entitigehad
statutory or actual notice that the plaintiff's trade dress was registéoedmayaward Apple
money damages for all violations that occurredhendate of actl noticeand any date after that.

You should not award Apple monetary relief for any of its dilution claims unless Applegly a
preponderance of the evidence tBamsunig acts of dilution wersavillful. If you determine that
Samsung’s dilution was not willful, you do not need to assess monetary damagetsdairtha

Proof of damages to a certainty is not required. However, the burden is on Apple to show an
damages to a reasonable certainty, and awarded damages may not be speculative.

In order for Apple to recover damagésr registered trade dress claimgple has the burden of
proving by a preponderance of the evidenceg¢hah Samsung entibad either statutory or actual
notice thatApple’s trade dreswas registered.

Each Samsung etyihad statutory notice if:

1. Apple displayed with theade dresshe words “Registered in U.S. Patent and
Trademark Office

2. Apple displayed with th&rade dresshe words “Reg. U.S. Pat. & Tm. Off.,” or

3. Apple displayed th&rade dressvith the letterR enclosed within a circle, thus ®.
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FINAL JURY INSTRUCTION NO. 72
TRADE DRESS DAMAGES—PLAINTIFF 'S ACTUAL DAMAGES
(15 U.S.C. § 1117(a

If you find for Apple on its trade dress infringement and dilution claims, you mustrdeé
Apple’s actual damagesApple has the burden of proving by a preponderance of the evidence
actual damages has suffered. Damages means the amount of money which will reasonably g
fairly compensatépple for any injury you find was caused &gy Samsung entityiafringement
or dilution of Apple’sregisteredr unregisteretradedresses.

You should consideht profisthatApple would have earned but for Samsung’s infringement
and/or dilution. Such lostrpfits aredetermined by deducting all expenses from gross revenue.
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FINAL JURY INSTRUCTION NO. 73
TRADE DRESS DAMAGES—DEFENDANT’S PROFITS
(15 U.S.C. § 1117(a

In addition to actual damages, Apple is entitled to any profits earned by tisei8aentities that
are attributable to willful infringement or willf dilution, which the plaintiff proves by a

preponderance of the evidence. You may not, however, include in any award of profits any ar
that you took into account in determining actual damages.

Profit is determined by deducting all expenses fronsgrevenue.

Gross revenue is each of the Samsung entity’s sales of products that infrindetedrApple’s
trade dressesApple has the burden of proving the gross revenues of each Saensityigsales
of products that infringed or diluted Appldimde dressdsy a preponderance of the evidence.

Expenses are all operatimgverhead, and production costs incurred in producing the gross reve
Each Samsung entityas the burden of proving the expenses and the portion of the profit
attributable ¢ factors other than use of the infringed or diluted trade dress by a preponasdrance
the evidence.

Unless you find thahe Samsung entities have proven that a portion of the profit from the sale
its products that infringed or diluted any Apple traldesss attributable to factors other than use
of the tradedress you shall find that the total profit is attributable to the infringenoemtilution.
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FINAL JURY INSTRUCTION NO. 74
MONETARY REMEDIES —ONLY ONE RECOVERY PER ACCUSED SALE

You should awar@nyremedyto whicha partyhas proven it is entitled with respect to each sale
an accusedmart phone or tablet, except that you should not asvpattytwice for the same sale
of anyaccusedmartphone or tablefThis means that you award infringer’s profits under trade
dress or design patent infringemémtthe sale of a certain number of accusethrphones or
tablets, you may not also awaehsonable royaltiesr lost profitsfor those same salef. you
award reasonabl@yalties or lost profits fothe sale of a certain number of accused ghartes

or tablets, you may not award infringer’s profits as to those accused smartphtatgstsr

You do not have to use the same theory to calculate damages for every selerhbar
example, an award may be split between lost profits for some sales and a leasyadty for the
remainder of sales of a product that infringes a patent and/or infringes or ditvaele dress.

For any sale where you measure damages bgsonable royalty or lost profits, you may include
royalty amounts or lost profits for each patent that you find valid and infringételsale.

If a sale is awarded one form of monetary recovery, that same sale cannot be awatioexdform
of monetaryrecovery.
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FINAL JURY INSTRUCTION NO. 75
BREACH OF CONTRACT —OBLIGATION TO LICENS E PATENTS ON FRAND
TERMS

| will now instruct you on how to determine whether Apple has proved its breach ciatani&im.
A breach is an unjustified failure to perform a contract.

Samsung has submitted declarations to ETSI in which Samsung identified the '516 and '941
patents, or related patents or applications, as IPRs that it believed may bereahsssential to
the UMTS sandard. In those declarations, Samsung declared that it would be prepared to grant
irrevocable licenses under those IPRs on fair, reasonable and nondiscrim{fiR#&xMD”) terms
and conditions to the extent the IPRs remain essential to the UMTS standard. to order
demonstrate breach of this provision, Apple must prove that all of the conditions fonjaeréer
of this obligation occurred, that Samsung did not fulfill this obligation, that Apple wasedaand
that this harm was caused by Samsung’sraita perform this obligation.
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FINAL JURY INSTRUCTI ON NO. 76
BREACH OF CONTRACT —OBLIGATION TO TIMELY DISCLOSE INTELLECTUAL
PROPERTY RIGHTS (“IPR”)

The November 1997 ETSI IPR Policy provides:

Each MEMBER shall use its reasonable endeavours to timelymnf
ETSI of ESSENTIAL IPRs it becomes aware of. In particular, a
MEMBER submitting a technical proposal for a STANDARD shall,
on a bona fide basis, draw the attention of ETSI to any MEMBER’s
IPR which might be ESSENTIAL if that proposal is adopted.

In order to demonstrate breach of this contract provision, Apple must prove that all of the
conditions for performance of this obligation occurred, that Samsung did not fuffidthgation,
that Apple was harmed, and that this harm was caused by Samsiuloggstéaperform this
obligation.
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FINAL JURY INSTRUCTION NO. 77
MONOPOLIZATION —ELEMENTS

| will now instruct you on how to decide whether Apple has proven that Samsung hasdviloéat
federal antitrust laws. Apple afjes that it was injured by Samsung’s unlawful monopolization ¢
markets consisting of technologies that competed to perform functions included g U
standard by 3GPP. To prevail on this claim, Apple must prove each of the following albynant
preponderance of the evidence

First, that the alleged market is a relevant antitrust market;
Second that Samsung possessed monopoly power in that market;

Third , that Samsung “willfully” acquired its monopoly power in that market by
engaging in anticompetitive conduct;

Fourth, that Samsung’s conduct occurred in or affected interstate commerce; and

Fifth , that Apple was injured in its business or property because of Samsung’s
anticompetitive conduct.

If you find that Apple has failed to prove any of these elements, then you must firahfsuisy
and against Apple on this claim. If you find that Apple has proved each of these sleyrent
preponderance of the evidence, then you must find for Apple and against Samsung on this cl
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FINAL JURY INSTRUCTION NO. 78
MONOPOLIZATION —RELEVANT MARKET

Apple must provéy a preponderance of the evideticat Samsung had monopoly power in one
more relevant markets. Defining the relevant market is essential to determi@tiger Samsung
had monopoly power because whether a company has monopoly power depends on the contf
the market.

There are two aspects you must consider in determining whether Apple hsbueden of
proving the relevant market or markets. The first is the existence of a relestamblogymarket.
The second is the existence of a relevant geographic market.

A “technology” refers to an invention or process for accomplishing something, soché&imes
covered by a patent. The basic idea of a releemhihologymarket is thathe technologiewithin

it are reasonable substitutes for each dittoen the user'point of view; that is, the technologies
compete with each othein other words, the relevant technologsgrket includes the technologies
that a consumer believes are reasonably interchangeable or reasonableesufustactother.

This is a practical test with reference to actual behavior of asersnarketing efforts dicensors
Technologiesieednot be identical or precisely interchangeable as long as they are reasonablg
substitutes.

The relevant geographic market is the area in which the Samsung technolagEfigetition
from other technologies to which customers can reasonablyWinen analyzing the relevant
geographic market, you should consider whether changes in prices or product offeoingsrea
have substantial effects on prices or sales in another area, which would tend to sbhoththgeas
are in the same relevant geographic mariéie geographic market may be as large as global or
nationwide, or as small as a single town or even smaller.

If, after considering all the evidence, you find that Apple has proven both a relestamblogy
market and a relevant geographic market, then you must find that Apple hae meevant

market requiement and you must consider the remaining elements of its unlawful monopolizaf
claims.

If you find that Apple has failed to prove either a relevant technalogket or a relevant
geographic market, then you must find for Samsung and against Apple on Apple’suunlawf
monopolization claim.
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FINAL JURY INSTRUCTION NO. 79
MONOPOLIZATION —EXISTENCE OF MONOPOL Y POWER

If you find that plaintiff has proven a relevant market, then you should determiniearhet
defendant has monopoly power in that market. Monopoly power is the power to control price
exclude competition in a relevant antitrust market. In determining whg#gmesung has monopoly
power in a relevant market, you may consider whether there is direct evidan&amsung has
monopoly powe

DIRECT PROOF

In order to provide direct proof of monopoly power, Apple has the burden of proving that
defendant has the ability to raise or maintain the prices that it charggsofis or services in the
relevant market above competitive levels pgpmust prove that Samsung has the power to do s
by itself-- that is, without the assistance of, and despite competition from, any existingrdirgbote
competitors.

Apple must also prove that Samsung has the power to maintain prices above a cenhpatitior
a significant period of time. If Samsung attempted to maintain prices abovetitvapevels, but
would lose so much business to other competitors that the price increase would become
unprofitable and would have to be withdrawn, then Samsung does not have monopoly power

Similarly, Apple must prove that Samsung has the ability to exclude competiorexample, if
Samsung attempted to maintain prices above competitive levels, but new competitdrsnter
the relevant market or existimpmpetitors could expand their sales and take so much business
the price increase would become unprofitable and would have to be withdrawn, then Samsun
not have monopoly power.

The ability to earn high profit margins or a high rate of retusdhot necessarily mean that
Samsung has monopoly power. Other factors may enable a company without monopolp pow
sell at higher prices or earn higher profit margins than its competitors, stiehatslity to offer
superior products or services. However, an ability to sell at higher pricasndnigher profit
margins than other companies for similar goods or services over a long period afdy be
evidence of monopoly power. By contrast, evidence that Samsung would lose a suibstanoiih
of sales if it raised prices substantially, or that Samsung’s profit margireslexv compared to its
competitors, erratic, and/or decreasing, might be evidence that Samsung dwagmbnopoly
power.

INDIRECT PROOF

If you do not find there is direct evidence of monopoly power, there are a number of yactors
may consider as indirect evidence of monopoly power:

Market Share

The first factor that you should consider is Samsung’s market share. A markealsthae 50
percent may be sufficient to support an inference that a defendant has monopoly power, but i
considering whether a defendant has monopoly power it is also important to considasjpdoes
of the relevant market, such as market share trends, the existence of barrieys tihecanty and
exit by other companies, and the number and size of competitors. Along with a désemdalket
share, these factors should inform you as to whether the defendant has monopoly power. Thg
likelihood that a company has monopoly power is strongenigesr that company’s share is
above 50 percent.

A market share below 50 percent is ordinarily not sufficient to support a conclugien tha
defendant has monopoly power. However, if you find that the other evidence demortsitates t
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Samsung does, in fact, have monopoly power despite having a market share below 50 parce
may conclude that Samsung has monopoly power.

Barriers to Entry

You may also consider whether there are barriers to entry into the reflead@t. Barriers to entry
make it difficult for new competitors to enter the relevant market in a meaningftihagigt way.
Barriers to entry might include, among other things, intellectual propehtgriguch as patents or
trade secrets), specialized marketing practices, and the reputiatiencompanies already
participating in the market (or the brand name recognition of their products). Evidfeiogv or

no entry barriers may be evidence that defendant does not have monopoly powees&gérd|
defendant’s market share, because nempetitors could enter easily if the defendant attempted
raise prices for a substantial period of time. By contrast, evidence of higéqrday entry along
with high market share may support an inference that defendant has monopoly power.

Number and Size of Competitors

You may consider whether Samsung’s competitors are capable of effectingdgtang. In other
words, you should consider whether the financial strength, market shares and number of
competitors act as a check on the defendant’syahiliprice its productslf Samsung’s
competitors are vigorous or have large or increasing market shares, this evagenee that
Samsung lacks monopoly power. On the other hand, if you determine that Samsungtg@msmpé
are weak or have small oradming market shares, this may support an inference that Samsung
monopoly power.

Conclusion

If you find that Samsung has monopoly power in the relevant market, then you must diesider
remaining elements of Apple’s monopolization claithyou find that Samsung does not have
monopoly power, then you must find for Samsung and against Apple on this claim.
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FINAL JURY INSTRUCTION NO. 80
MONOPOLIZATION —WILLFUL ACQUISITION OF MONOPOLY POWER THROUGH
ANTICOMPETITIVE ACTS

The next element Apple must prove is that Samsung willfully acquired monopoly fiomegh
anticompetitive acts or practices. Anticompetitive acts are acts, other thartiiompe the
merits, that have the effect of preventing or excluding competition. Harm to tbompis to be
distinguished from harm to a single competitor or group of competitors, which dasscessarily
constitute harm to competition. In addition, you should distinguish the acquisition of monopol
power through anticompetitive acts from the acquisitiomohopoly power by supplying better
technology, possessing superior business skills, or because of luck, which is not unlawful.

Mere possession of monopoly power, if lawfully acquired, does not violate the advastA

monopolist may compete aggressively without violating the antitrust laws, and a msinopRgi
charge monopoly prices without violating the antitrust laws. A monopolist’s conduct only
becomes unlawful where it involves anticompetitive acts.

The difference between anticompetitive conduct and conduct that has a legitimags$dpsirpose
can be difficult to determine. This is because all companies have a desire to in@easefits
and increase their market share. These goals are an essential part of a vempetitplace,
and the antitrust laws do not make these goalsthe achievement of these gealsnlawful, as
long as a company does not use anticompetitive means to achieve these goals.

In determining whether Samsung’s conduct was anticompetitive or whethex l@guamate
business conduct, you should determine whether the conduct is consistent with competition g
merits, whether the conduct provides benefits to consumers, and whether the conduct weuld
business sense apart from any effect it has on excludingattion or harming competitors.
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FINAL JURY INSTRUCTION NO. 81
MONOPOLIZATION —ANTICOMPETITIVE BEHA VIOR IN STANDARD -SETTING

Apple alleges that Samsung willfully acquired monopoly power based on anticibregethavior

in connection with the MTS standaresetting process at 3GPP. A standard can enhance consumet

welfare by ensuring interoperability of products and devices and making matiijrees of supply
available to consumers. The ideal standaatling process can allow members of acdad
settingorganization to make an objective comparison among competing technologies before 3
standard is adopted. Based on the available information, a rational standard-sginncaton

can select the best technology (considering its cost apdrisrmance) and can include that
technology in the standard. To the extent the industry has invested in a standard and signnot
transfer that investment to an alternative standard, the process ofdizatttan may eliminate
alternative technologies. When a patented technology is incorporated into suchra standa
adoption of the standard may eliminate alternatives to the patented techrdtowtheless,
“winning” the competition between technologies to be included in the standard may enhance
consumer welfare and not be anticompetitive, even if the technology is coveaqzhtsnt.

Disruption of a standardsetting process, however, may be anticompetitive. As to Apple’s claims

that Samsung failed to timely disclose IPR (including patents and patent appsicthat may
cover technology being considered for inclusion in the UMTS standard, you may find that
Samsung willfully acquired or maintained monopoly power through anticompetitivéf:a (1)
ETSI members shared a clearly defined expectdhat members were requiredtitmely disclose
IPR that reasonably might cover technology being considered for adoption in thg &tktidard;
(2) Samsung knowingly failed to disclose such IPR in a timely fashion; (3) 3€iEB& on the
requirement thabamsung would timely disclose such information when 3GPP adopted the UM
standard; and (4) Samsung did not comply with the requirement.

As to Apple’s claims that during the standaetting process Samsung concealed its true intentid
not to meet the commitment it had made to license its deetsszhtial IPR on fair, reasonable,
and non-discriminatory (“FRAND”) terms, you may find that Samsung willfatguired or
maintained monopoly power through anticompetitive acts if: (1) ETSI membeesishatarly
defined expectation that participants were bound to licensedibaaredessentialPR on FRAND
termsto ETSI, its members, and any entity tirmplementgshe UMTS standard; (2) Samsung
made an intentionally false promise to comply with this reuéant; (3) ETSI members relied on
the requirement when they adopted the standalitsh the declare@ssential IPRnight
reasonably coverand (4) Samsung did not comply with the requirement.

In determining whether ETSI members shared such clearly defkpsttations, you may
consider, among other factors: (1) the expectations of individual ETSI merf)eany behavior
by ETSI members with respect to disclosing or not disclosing such informa&)ara(

information communicated or discussed at ET8&timgs or in ETSI minutes; (4) any written rule
of ETSI made available to members; (5) customs of the industry; and (6) the purfdss.of

In determining whether Apple has proved that Samsung willfully acquired monppalyr, you
may consider Samsung’s course of conduct as a whole and its overall effiectthan focusing
on a particular aspect of Samsung’s disclosure or licensing conduct iroisolati
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FINAL JURY INSTRUCTION NO. 82
MONOPOLIZATION —SAMSUNG'S INTENT

In determining whether or not Samsung willfully acquired monopoly power in\argle
technology market, you may consider any evidence that Samsung intendedue B&&ito the
extent it helps to understand the likely effect of Samsung’s conduct. Speeifittmimonopolize,
however, is not required for one to be liable for monopolization; only the intent to comnutghe
that resulted in monopolization.
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FINAL JURY INSTRUCTION NO. 83
MONOPOLIZATION —INTERSTATE CONDUCT

The federal antitrust laws apply only to conduct that affects interstate commiarthis case, there
is no dispute that Samsung'’s conduct affected interstate commerce.
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FINAL JURY INSTRUCTION NO. 84
MONOPOLIZATION —INJURY AND DAMAGES

If you find that Samsung has violated the federal antitrust lawseggedlby Apple, you must then
decide if Apple is entitled to recover damages from Samsung.

Apple is entitled to recover damages for an injury to its business or propéwtgiif establish three
elements of injury and causation.

First, Apple must provehiat it was in fact injured as a result of Samsung’s alleged
violation of the antitrust laws.

Second Apple must prove that Samsung’s alleged illegal conduct was a material
cause of Apple’s injury. This means that Apple must prove that some damages
occured as a result of Samsung'’s alleged antitrust violation, and not some other
cause. Apple is not required to prove that Samsung’s alleged antitrust violation was
the sole cause of its injury; nor need Apple eliminate all other possible aduses
injury.

Third, Apple must prove that its injury is the type of injury that the antitrust laws
were intended to prevent. If Apple’s injury was caused by a reduction in
competition or acts that would otherwise harm consumers, then Apple’s injury is an
“antitrust inury.” The costs and expenses in defending against the assertion of
declaredessential patents may be antitrust injury. On the other hand, if Apple’s
injuries were caused by heightened competition, the competitive procHselitbyg

acts that would benefit consumers, then Apple’s injuries are not antitrust injuries,
and Apple may not recover damages for those injuries under the antitrust laws.

If you find that Apple has suffered injury to its business or property, you must detenmether
Apple has proven that it is entitled to damages for such injury. The amount of any sugesiamg
the amount of damages that Apple has proven at trial with reasonable certainty.
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