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sung Electronics Co. Ltd. et al

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

APPLE, INC., a California corporation, ) Case No.: 1-CV-01846LHK
)
Plaintiff, )
V. )  FINAL ANNOTATED JURY
) INSTRUCTIONS
SAMSUNG ELECTRONICS CO., LTD., )
aKorean corporation; SAMSUNG )

ELECTRONICS AMERICA, NC., a New York)
corporation; SAMSUNG )
TELECOMMUNICATIONS AMERICA, LLC, )
a Delaware limited liability company, )
)
)
)

Defendants.

Attached as ExhibA are thefinal jury instructions with annotations.

IT IS SO ORDERED.
Dated:November 18, 2013

Doc. 27

United States District Judge
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FINAL JURY INSTRUCTION NO. 1
DUTY OF JURY

Membes of the Jury: Now that you have heard all of the evidence, it is my duty to insituasy
to the law of the case.

Each of you has received a copy of these instructions that you may take withtlyeyury room
to consult during your deliberations.

You must not infer from these instructions or from anything | may say or do iaatind that |
have an opinion regarding the evidence or what your verdict should be.

It is your duty to find the facts from all the evidence in the case. To thosgdactgll apply the
law as | give it to you. You must follow the law as | give it to you whether goeeawith it or

not. And you must not be influenced by any personal likes or dislikes, opinions, prejudices, o
sympathy. That means that you must decide the case solely on the evidencgdoefdfeu will
recall that you took an oath to do so.

In following my instructions, you must follow all of them and not single out some anceignor
others; they are all important.

Source

Ninth Circuit Model Civil Jury Instructions — 1.1C (2007 ed.)
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FINAL JURY INSTRUCTION NO. 2
BURDEN OF PROOF—PREPONDERANCE OF THE EVIDENCE

When a party has the burden of proof on any claim or defense by a preponderance of the, evi

it means you must be persuaded by theexnad that the claim or defense is more probably true
than not true.

You should base your decision on all of the evidence, regardless of which party présented i

Source

Ninth Circuit Model Civil Jury Instr. 1.3 (2007 Ed.).
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FINAL JURY INSTRUCTION NO. 3
WHAT IS EVIDENCE

The trial is now over. The evidence you are to consider in deciding what tharfactmsists of:
1. the sworn testimony of any witness;
2. the exhibits which are received into evidence; and
3. any facts to which the lawyers haagreed.

Source

Adapted from Ninth Circuit Model Civil Jury Instructions — 1.6 (2007 Edition).
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In reaching your verdict, you may consider only the testimony and exthaite/ere received into
evidence. Certain things are not evidence, and you may not consider them in delcatittigew
facts are. | will list them for you:

(1)

(2)

3)

(4)

Source

Adapted from Ninth Circuit Model Civil Jury Instructions — 1.7 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 4
WHAT IS NOT EVIDENCE

Arguments and statements by lawyers are not evidence. The lawyers are not
witnesses. What they said in their opening statements and throughout the trial,
what they will say in their closing arguments or at other times are all intended td
help you interpret the evidence. But these arguments and statements are not
evidence. If the facts as you remember them diften the way the lawyers have
stated them, your memory of them controls.

Questions and objections by lawyers are not evidence. Attorneys have a duty t
their clients to object when they believe a question is improper under the rules g
evidence. You should not be influenced by the objection or by the court’s ruling
it.

Testimony that has been excluded or stricken, or that you have been instructed
disregard, is not evidence and must not be considered. In addition, sometimes
testimony and dxbits are received only for a limited purpose; when | give a
limiting instruction, you must follow it.

Anything you may have seen or heard when the court was not in session is not
evidence. You are to decide the case solely on the evidence reddivedrial.
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FINAL JURY INSTRUCTION NO. 5
EVIDENCE FOR LIMITED PURPOSE

Some evidence may have been admitted for a limited purpose only. You must considenit onl
that limited purpose and for no other.

Source

Adapted from Ninth Circuit Model Civil Jury Instructions — 1.8 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 6
CHARTS AND SLIDES NOT RECEIVED IN EVIDENCE

Certain charts and slides not received in evidence have been shown to you in order toléielp e
the contents of books, records, documents, or other evidence in the case. They are neeshemn
evidence or proof of any facts.
Source

Adapted from Ninth Circuit Model Civil Jury Instr. — 2.12 (2007 Ed.).
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FINAL JURY INSTRUCTION NO. 7
CHARTS AND SUMMARIES IN EVIDENCE

Certain charts and summaries have been received into evidence to ilinstraation brought
out in the trial. You may use those charts and summaries as evidence, even though theginde

documents and records are not here. You should give them only such weight as you think th
deserve.

Source

Adapted from Ninth Circuit Model Civil Jury Instr. — 2.13 (2007 Ed.).
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FINAL JURY INSTRUCTION NO. 8
DIRECT AND CIRCUMSTANTIAL EVIDENCE

Evidence may be direct or circumstantial. Direct evidence is direct proof of adahtas
testimony by a witness about what that witness personally saw or heard orrdinstantial
evidence is proof of one or more facts from which you could find another fact. You should
consider both kinds of evidence. The law makes no distinction between the weight talte give
either direct or circumstantial evidence. It is for you to decide how muclhiteigive to ag
evidence.

Source

Ninth Circuit Model Civil Jury Instructions 1.9 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 9
CREDIBILITY OF WITNESSES

In deciding the facts in this case, you may have to decide which testimonieiel@eid which
testmony not to believe. You may believe everything a witness said, or part of it, or néne of i
Proof of a fact does not necessarily depend on the number of witnesses whd tsbifieit.

In considering the testimony of any witness, you may take into account:

1. the opportunity and ability of the witness to see or hear or know the thingsdestif
to;

2. the witness’s memory;

3. the witness’s manner while testifying;

4, the witness’s interest in the outcome of the case and any bias or prejudice;

5. wheter other evidence contradicted the witness’s testimony;

6. the reasonableness of the witness’s testimony in light of all the evidence; and

7. any other factors that bear on believability.

The weight of the evidence as to a fact does not necessarily dapémel number of withesses
who testify about it.

Source

Ninth Circuit Model Civil Jury Instructions 1.11 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 10
IMPEACHMENT EVIDENCE —-WITNESS

The evidence that a witness lied under oath or gave different testimony on a psiooncoay be

considered, along with all other evidence, in deciding whether or not to believerikesaand
how much weight to give to the testimony of the witness and for no other purpose.

Source

Ninth Circuit Model CivilJury Instructions- 2.8 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 11
TAKING NOTES

You may have taken notes during the trial. Whether or not you took notes, you should rely of
own memory of the evidence. Notes are only to assist your memory. You should not be ove
influenced by your notes or those of your fellow jurors.

Source

Adapted from Ninth Circuit Model Civil Jury Instructions — 1.14 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 12
DEPOSITION IN LIEU OF LIVE TESTI MONY

You heard some witnesses testify by deposition. A deposition is the sworn tgsbifr@owitness
taken before trial. The witness is placed under oath to tell the truth and lasryeasth party may
ask questions. The questions and answers are recorded.

You should consider deposition testimony, presented to you in court in lieu of liveot@gtim
insofar as possible, in the same way as if the withess had been present to testify.

Source

Adapted from Ninth Circuit Model Civil Jury Instructions — 2.4 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 13
USE OF INTERROGATORIES OF A PARTY

Evidence was presented to you in the form of answers of one of the parties to written
interrogatories submitted by the other side. These answers were givetnig and under oath,
before the actual trial, in response to questions that were submitted in writingestad#ished
court procedures. You should consider the answers, insofar as possible, in the saméthvay as
were made from the witness stand.

Source

Ninth Circuit Model Civil Jury Instructions 2.10 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 14
EXPERT OPINION

Some witnesses, because of education or experience, were permitted to isiats apd the
reasons for those opinions.

Opinion testimony should be judged just like any other testimony. You may accepsjéabity
and give it as much weight as you think it deserves, considering the witnesssozdaicd
experience, the reasons given for the opinion, and all theatltEnce in the case.

Source

Ninth Circuit Model Civil Jury Instructions 2.11 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 15
USE OF DEVICES DURING DELIBERATIONS

Device Handling Directions

The physical devices you received are evidenceisrittial.

You may use them in your deliberations, and may connect to the Internet through theowsér Br
application, but must not alter or modify the devices in any way.

Some of the devices have SIM cards in their packaging. These SIM cards areenostrted
into the phones.

Some of the devices have a mobile data connection, and you will not need to take any kadditid
action to use the Web Browser application.

Others must first be connected to the Court’sRMietwork to access the Internet.
Onceconnected, you must decline any software update notifications that may &et@ies you.

You also must not download any content, such as apps, music, photographs, or games, to th
devices.

16
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Connecting to the Internet

To connect a device to the Court’sWinetwork, select “USDCSJ01” from the list of
available wireless networks, as depicted below.

& 7 i A M 10:21 PM

Wi-Fi settings

Wi-Fi Vv

Connected to USDCSJO

Network notification .

Notify me when an open network is
available

Detected Networks Scanning

USDCSJ01

Connected

NETGEAR71

WPA/WPAZ Personal

From the Applications menu, select the Web Browser application.

Browser

From the Court’s Wi-Fi log in page, scroll to the bottom and click on the blue “Connect!” buttop.

17
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3L A 9 10:24 PM

8 https://secure2.world... m

Unlled Heiu I.'lnlnr.} Court

Ho:lhnrn llnirrcl of [aldarmu

United States District Court
Northern District of California

Court Wi-Fi

Befiore usng caurt Wi-F, users must sgres ta
Terms of Use
General information
utilizing standasd JE

Ay,
rech and the Bar, and is intended for vse anly by aton

| faes not covar any

and pther persons haie

€. General On
des

ar engag
desti
LI

inAte Eourt
® thir court
& public

manage ar be
eir

Privacy & Content Disclaimer

BY CONMNECTING TO THIS SYSTEM 1 FULLY UNDERSTAMND AND AGREE TO THE TERMS OF USE.

Connection policy

R T (T T

USDC Frez Wi-FI brought to you by Team One Solutions. Mot startec DlSPlej' detalls FREE m

Declining System Update Notifications

Some devices may display a “System update” notification like the ones below.

18
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& 7 B X ™ 8:57 PM T 2 33 X M 8:57 PM

System updates

Android System Update

Downloaded and verified

This Software U w«w Mrmdp, new
i r s for your
will be unable

'-JE COLL ake longer. For
/isit www,
veriz onwnetﬂsa com/droidchargesupport.

114.9 MB

calls for
cted to i System update

A system update is ready to install.
Your phone will restart and install the
update. You will not be able to make
any calls, including emergency calls,
during installation.

Install now Install later More info..,

Restart & install |
h.H

5:11-CV-01846LHK

2B H O 3
Device management
Software update

Congratulations!

T-Mobile has sent you a new
software update for your
device.

To proceed with installation,
select next.
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If you see such a screen, you must decline the requestdteupe system. Select “Install later” or
press the “home” or “back” button to exit the notification screen.

Source

Parties’ Joint Proposed Final Jury Instruction No. 15 (ECF No. 2513).
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FINAL JURY INSTRUCTION NO. 16
SUMMARY OF CONTENTION S
| will now summarize for you each side’s positions on the issues you must decide.

During a prior proceeding a jury found that Samssfa@’ productst issue in this trial infringed
one or more of the following Apple patents: U.S. Patent Nos. 7,469,381; 7,844,915; 7,864,16
D618,677; and D604,305. The jusisofound these patents valid.

Apple seeks money damages for Samsung'’s sales ofitBgseducts.
Samsung disputes the amount of damages Apple claims.
Your sole job in this trial is to determine thm@unt of damages to be awarded to Apple.

Source

Adapted from Samsung’s Proposed Final Jury Instruction No. 16 (ECF No. 2513).
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FINAL JURY INSTRUCTION NO. 17
DUTY TO DELIBERATE

When you begin your deliberations, you should elect one member of the jury as yalingres
juror. That person will preside over the deliberations and speak for you here in court.

You will then discuss the case with your fellow jurors to reach agreement dan do so. Your
verdict must be unanimous.

Each of you must decide the case for yourself, but you should do so only after yoorssiered
all of the evidence, discussed it fully with the other jurors, and listened to the vigasrdéllow
jurors.

Do not hesitate to change your opinion if the discussion persuades you that you should. Do 1
come to a decision simply because other jurors think it is right.

It is important that you attempt to reach a unanimous verdict but, of course, only dfga can
do so after having made your own conscientious decision. Do not change an honeshtatief
the weight and effect of the evidence simply to reach a verdict.

Source

Ninth Circuit Model Civil Jury Instructions 3.1 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 18
COMMUNICATION WITH COURT

If it becomes necessary during your deliberations to communicate with me, yoandayrote
through the Bailiff, signed by your presiding juror or by one or more members jofyheNo
member of the jury should ever attempt to communicate with me excegigged writing; | will
communicate with any member of the jury on anything concerning the casa aniting, or here
in open court. If you send out a question, | will consult with the parties before amgwewhich
may take some time. You mayntmue your deliberations while waiting for the answer to any
guestion. Remember that you are not to tell anyone—including me—how the jury stands,
numerically or otherwise, until after you have reached a unanimous verdict or have been
discharged. Do not disclose any vote count in any note to the court.

Source

Ninth Circuit Model Civil Jury Instructions 3.2 (2007 Edition).
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FINAL JURY INSTRUCTION NO. 19
RETURN OF VERDICT

A verdict form has been prepared for you. After you have reachetdnmahagreement on a
verdict, your presiding juror will fill in the form that has been given to you, sigrdate it, and
advise the court that you are ready to return to the courtroom.

Source

Ninth Circuit Model Civil Jury Instr. 3.3 (2007 Ed.).
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FINAL JURY INSTRUCTION NO. 20
UTILITY PATENTS —INTERPRETATION OF CLAIMS

A patents claims define what is covered by the patent. Utility patent claims are numbered
sentences at the end of the patent that descebedtiindaries of the patent’s protection. It is my
job as judge to explain to you the meaning of any language in the claims thatnteguistation.

| have interpreted the meaning of some of the language in the utility paterg slaotved in this
case You must accept those interpretations as corfeat.claim language where | have not
provided you with any meaning, you should apply the claim language’s plain and ordinary
meaning.

° U.S. Patent No. 7,469,381, Claim 19

The term “displaying” means “shamg or revealing to the viewer.”

The term “electronic document” means “a document stored in a digital format.” dctréglic
document” includes, but is not limited to, a web page; a digital image; a word prggessin
spreadsheet or presentation documeng list of items in a digital format. An electronic
document need not be stored in a single file.

The term “first direction” does not require a strictly linear finger movement

The term “edge of the electronic document” has its plain and ordinary gealimedge of an
electronic document is not limited to an external edge and may be internal.

° U.S. Patent No. 7,844,915, Claim 8

The term “invokes” means “causes” or “causes a procedure to be carried out.”

. U.S. Patent No. 7,864,163, Claim 50

The Court has nohterpretedany terms from this patent

Source

Adapted from N.D. Cal. Model Patent Jury Instr. B.2.1.

Authorities

Markman v. Westview Instruments, [riEl7 U.S. 370, 384-391 (199@®hillips v. AWH Corp.
415 F.3d 1303, 1324 (Fed. Cir. 200Bjtney Bowes, Inc. v. Hewld®ackard Co.182 F.3d 1298,

1304-13 (Fed. Cir. 1999 ybor Corp. v. FAS Tech4.38 F.3d 1448 (Fed. Cir. 199@n(bang;
Markman v. Westview Instruments, &2 F.3d 967, 977 (Fed. Cir. 1998n(bang.
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FINAL JURY INSTRUCTION N O. 21
UTILITY PATENT DAMAGES —BURDEN OF PROOF

| will instruct you about the measure of damages for utility patent infringemen

You must determine the amount of money damages to award to Apple for Samsungjsenméni
The amount of thoseathages must be adequate to compensate Apple for the infringement. A
damages award should put Apple in approximately the financial position it would hawvi el
the infringement not occurred, but in no event may the damages award be less thamablecas
royalty. You should keep in mind that the damages you award are meant to compensaaad\p[
not to punish Samsung.

Apple has the burden to persuade you of the amount of its damages. You should award only
damages that Appleroves it sufferedby a preponderance of the evidence. While Apple is not
required to prove its damages with mathematical precision, it must prove them wotiatdas
certainty. Apple is not entitled to damages that are remote or speculative.

Source

Adapted from N.D. CaModel Patent Jury Instr. B.5.1.

Authorities

35 U.S.C. § 284 (no reference to causati®oyy Chem. Co. v. Mee Indus., In841 F.3d 1370,
1381-82 (Fed. Cir. 2003%rain Processing Corp. v. Am. Maize-Prod. Ci85 F.3d 1341, 1349

(Fed. Cir. 1999)Maxwellv. J. Baker, InG.86 F.3d 1098, 1108-09 (Fed. Cir. 1998ie-Hite
Corp. v. Kelley Cq.56 F.3d 1538, 1544-45 (Fed. Cir. 199&n pang.
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FINAL JURY INSTRUCTION NO. 22
UTILITY PATENT DAMAGES —LOST PROFITS—GENERALLY

In this case, Apple seeks to recover lost préditshe '915 patent for some of Samsung’s sales o}
infringing products, and a reasonable royalty on the rest of Samsung'’s infringing sales

To recover lost profits for infringing sales, Apple must show that but for thagefent, there is
a reasonable probability thapple would have made sales that Samsung made of the infringing
products. Apple must show the share of Samsung’s sales thatwqudtk have made if the
infringing products had not been on the market.

You must allocate the lost profits based upon the customer demand for the patenteafeaeur
infringing products. That is, you must determine which profits derive from teatpd invention
that Samsung sells, and not from other features of the infringing products.

Source
N.D. Cal. Model Patent Jury Instr. B.5.2; ECF No. 2755.

Authorities

Garretson v. Clark111 U.S. 120, 121 (1884)ro Mfg. Co. v. Convertible Top C&77 U.S. 476,
502-07 (1964)Beauregard v. Mega Sys., LL850 F.3d 1327, 1345-46 (Fed. Cir. 2003gntral
Soya Co. v. George A. Hormel & €323 F.2d 1573, 1579 (Fed. Cir. 1983m, Inc. v. Johns-
Manville Corp, 718 F.2d 1056, 1065 (Fed. Cir. 198R)te-Hite Corp. v. Kelley C956 F.3d 1538,
1545, 1548-49 (Fed. Cir. 1995) (en bar®gmens Med. Solutions USA, Inc. v. Saint-Gobain
Ceramics & Plastics, In¢637 F.3d 1269, 1287-91 (Fed. Cir. 201D¢Puy Spine, Inc. v.
Medtronic Sofamor Danek, In&67 F.3d 1314, 1330-32 (Fed. Cir. 200Fgrguson
Beauregard/Logic Controls, Div. of Dover Res., Inc. v. Mega Sys., 32@€F.3d 1327, 1346 (Fed.
Cir. 2003) (vacating and remanding lost profits award for entire value of a dewitaning a first
component embodying a first patent, found infringed, as well as a second componeryirgrdood
second patent, found not infringed, where profits could fairly be allocated to custonzerddiem
second componentlrain Processing Corp. v. American MaiReaducts Cq.185 F.3d 1341,
1350 (Fed. Cir. 1999) (“courts have given patentees significant latitude to prove and lestover
profits for a wide variety of foreseeable economic effects of the infringg&jn&tate Industries

Inc v. Mor-Flo Indus.883 F.3d 1573, 1578-79 (Fed. Cir. 1983).
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FINAL JURY INSTRUCTION NO. 23
UTILITY PATENT DAMAGES—LOST PROFITS—FACTORS TO CONSIDER

Apple is entitled to lost profiter the '915 patenif Apple proves all of the following:
1. that there was demand for the patented products;

2. that there were no acceptableninfringing substitutes for each dfe infringing
products, or, if there were, the number of the sales of each product made by
Samsung that Apple would have made despite the availability of other non-
infringing substitutes. The time period relevant to determining availabilitynoha
infringing substitute is the entire period during which Samsung infringed Apple’s

patents.An alternative may be considered available as a potential substitute even if

it was not actually on sale during the infringement period. Factors suggésting t
the alternative was acceptable and available indhdare not limited tevhether
the material, experience, and kntww for the alleged substitute were readily
available. Factors suggesting that the alternative waacoeptable andvailable
include but areot limited towhether the material was of such high cost as to ren(
the alternative unavailabend whether Samsung had to design or invent around {

ler
he

patented technology (or other patented technology) to develop an alleged substitute

3. that Apple had the manufacturing and marketing capacity to make any infringin
sales actually made by Samsung and for which Apple seeks an award of lost pr
and

4. the amount of profit that Apple would have made if Samsung had not infringed.

Source

Adapted fromN.D. Cal. Model Patent Jury Instr. B.5.3; ECF No. 2755.
Authorities

Panduit Corp. v. Stahlin Bros. Fibre Works, In&75 F.2d 1152, 1156 (6th Cir. 197&yromat
Corp. v. Champion Spark Plug C@35 F.2d 549, 552-53 (Fed. Cir. 198@grella v. Starlight
Archery, 804 F.2d 135, 141 (Fed. Cir. 198Bjte-Hite Corp. v. Kelley C956 F.3d 1538, 1548
(Fed. Cir. 1995) (en bandgargoyles, Inc. v. United Statekl3 F.3d 1572, 1577-78 (Fed. Cir.

1997);Grain Processing Corp. v. Am. Maize-Prods. ,d&5 F.3d 1341, 1349-51 (Fed. Cir. 1999);,

Micro Chem., Inc. v. Lextron, Inc318 F.3d 1119, 1122-23 (Fed. Cir. 20@j)csson, Inc. v.
Harris Corp, 352 F.3d 1369, 1377-79 (Fed. Cir. 2008). Seating Co. v. USSC Gro®d4 F.3d
1262, 1270 (Fed. Cir. 2008pePuy $ine, Inc. v. Medtronic Sofamor Danek, |67 F.3d 1314,
1330-32 (Fed. Cir. 2009).
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FINAL JURY INSTRUCTION NO. 24
'915 PATENT DAMAGES —LOST PROFITS—AMOUNT OF PROFIT

Apple may calculate its lost profits on any lost sales by computing theel@ue for sales it
claims it would have made but for the infringement and subtracting from that firguaenount of
additional costs or expenses it would have incurred in making those lost sales, suclbfas cost
goods, sales costs, packaging costs, and shipping costs.

Source

Adapted from Federal Circuit Bar Association Model Patent Jury Insti2.B.6.
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FINAL JURY INSTRUCTION NO. 25
'915 PATENT DAMAGES —LOST PROFITS—MARKET SHARE

One way Apple may prove the number of sales it would have made if the infringement had ng
happened is to prove its share of the relevant market excluding infringing grodfiozt may
award Apple a share of profits equal to that market share.

In deciding Apple’s market share, you must decide which products are le’&\pyarket.

Products are in the same market if they are sufficiently similar to com@etestagach other. Two
products are sufficiently similar if one does not have a significantly hpies than or possess
characteristics significantly differerftdan the other.

Source

N.D. Cal. Model Patent Jury Instr. B.5.3a.

Authorities

Micro Chem., Inc. v. Lextron, Inc318 F.3d 1119, 1124 (Fed. Cir. 2003)ystal Semiconductor
Corp. v. Tritech Microelectronics Int'l, Inc246 F.3d 1336, 1354-55 (Fed. Cir. 20(8iate

Indus., Inc. v. Mor-Flo Indus., Inc883 F.2d 1573, 1580 (Fed. Cir. 198B)C Leisure Prods.,
Inc. v. Windsurfing Int’l, Inc, 1 F.3d 1214, 1218 (Fed. Cir. 1993).
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FINAL JURY INSTRUCTION NO. 26
UTILITY PATENT DAMAGES —REASONABLY ROYALTY —ENTITLEMENT

Apple also seeks a reasonable royalty for the infringement of its pidignts. Apple should be
awarded a reasonable royalty for all infringing Samsung sales for whide Agp noproved or is
not seekindost profits damages.

Souce
Adapted from N.D. Cal. Model Patent Jury Instr. B.5.6.
Authorities

35 U.S.C. § 284Crystal Semiconductor Corp. v. Tritech Microelectronics Int'l, 1246 F.3d
1336 (Fed. Cir. 2001Fromson v. Western Litho Plate & Supply (853 F.2d 1568, 1574 (Fed.
Cir. 1998) (overruled on other groundsjinco, Inc. v. Combustion Eng’g, In@5 F.3d 1109,
1119-20 (Fed. Cir. 1996Mahurkar v. C.R. Bard, Inc79 F.3d 1572, 1579 (Fed. Cir. 199B)te-
Hite Corp. v. Kelley C956 F.3d 1538, 1554 (Fed. Cir. 1998 (bang; Uniloc USA, Inc. v.
Microsoft Corp, 632 F.3d 1292, 1311 (Fed. Cir. 2011)cent Tects, Inc. v. Gateway, Inc.

580 F.3d 1301, 1336 (Fed. Cir. 2009).
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FINAL JURY INSTRUCTION NO. 27
UTILITY PATENT DAMAGES —REASONABLY ROYALTY —DEFINITION

A royalty is a payment made to a patent holder in exchange for the right to neke sed the
claimed invention. This right is called a “license.” A reasonable royalty igsayr@ent for the
license that would have resulted from a hypothetical negotiation between thiehgdder and the
infringer taking place at the time when the infringing activity first begarcohsidering the nature
of this negotiation, you must assume that the patent holder and the infringer would héve acte
reasonablyand would have entered into a license agreement. You must also assume that bot
parties believed the patent was valid and infringed. Your role is to determaé¢heiresult of

that negotiation would have been. The test for damages is what royalty would lidteel fesm

the hypothetical negotiation and not simply what either party would have preferred.

A royalty can be calculated in several different ways and it is for you to detewhich way is

the most appropriate based on the evidence you leard.nOne way to calculate a royalty is to
determine what is called an “ongoing royalty.” To calculate an ongoyatyoyou must first
determine the “base,” that is, the product on which the infringer is to pay. You then need to
multiply the revenuéhe defendant obtained from that base by the “rate” or percentage that yol
find would have resulted from the hypothetical negotiation. For example, if the paters a

nail, and the nail sells for $1, and the licensee sold 200 nails, the base revenue would be $20
the rate you find would have resulted from the hypothetical negotiation is 1%, theyadtig

would be $2, or the rate of .01 times the base revenue of $200.

If the patent covers only part of the product that the infringer sells, then thevtmalsenormally

be only that feature or component. For example, if you find that for a $100 car, thecpatente
feature is the tires which sell for $5, the base revenue would be $5. However, in ataeincenrs
which the patented feature is thesea customers buy the whole product, the base revenue coy
be the value of the whole product.

A second way to calculate a royalty is to determine atiome lump sum payment that the infringer

would have paid at the time of the hypothetical negotiatioa f@cense covering all sales of the
licensed product both past and future. This differs from payment of an ongoing royaltyebecau
with an ongoing royalty, the licensee pays based on the revenue of actuaddiperducts it sells.
When a ondime lump sum is paid, the infringer pays a single price for a license covering both
past and future infringing sales.

In determining a reasonable royalty, you may consider the following $actor

1. The royalties received by the patentee for the licensing of the fateunit, proving
or tending to prove an established royalty.

2. The rates paid by the licensee for the use of other patents comparable to the p3
in-suit.

3. The nature and scope of the license, as exclusive or nonexclusive, or asdestric
nonrestricted in terms of territory or with respect to whom the manufacturddqbr
may be sold.

4, The licensor’s established policy and marketing program to maintain his or her
patent monopoly by not licensing others to use the invention or by grangngés
under special conditions designed to preserve that monopoly.

5. The commercial relationship between the licensor and licensee, such as whethe

they are competitors in the same territory in the same line of business, bewhet
they are inventor angromoter.
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10.

11.

12.

13.

14.

15.

The effect of selling the patented specialty in promoting sales of other frofluc
the licensee, the existing value of the invention to the licensor as a genesai@sof
of his nonpatented items, and the extent of such derivative coyerhgales.

The duration of the patent and the term of the license.

The established profitability of the product made under the patents, its coaimer
success, and its current popularity.

7

"

The utility and advantages of the patented property over the old modes or deviges,

any, that had been used for working out similar results.

The nature of the patented invention, the character of the commercial embodiment
of it as owned and produced by the licensor, and the benefits to those who have use

the invention.

The extent to which the infringer has made use of the invention and any eviden
probative of the value of that use.

The portion of the profit or of the selling price that may be customary in the
particular business or in comparable business to allow for the use of the inventi
analogous inventions.

The portion of the realizable profits that should be credited to the invention as

bn O

distinguished from nonpatented elements, the manufacturing process, busksesg ris

or significantfeatures or improvements added by the infringer.
The opinion and testimony of qualified experts.

The amount that a licensor (such as the patentee) and a licensee (such as the
infringer) would have agreed upon (at the time the infringement began) if both h
been reasonably and voluntarily trying to reach an agreement; that is, the amou
which a prudent licensee—who desired, as a business proposition, to obtain a
license to manufacture and sell a particular article embodying the patented
invention—would have been willing to pay as a royalty and yet be able to make
reasonable profit and which amount would have been acceptable by a prudent
patentee who was willing to grant a license.

It is up to you, based on the evidence, to decide what type dfyres/appropriate in this case.

Source

Adapted from N.D. Cal. Model Patent Jury Instr. B.5.7.

Authorities

35 U.S.C. 8§ 284Crystal Semiconductor Corp. v. Tritech Microelectronics Int’l, J246 F.3d
1336 (Fed. Cir. 2001Fromson v. Western Litho Plate & Supply (b3 F.2d 1568, 1574 (Fed.
Cir. 1998) (overruled on other groundsjinco, Inc. v. Combustion Eng’g, In@5 F.3d 1109,
1119-20 (Fed. Cir. 1996Mahurkar v. C.R. Bard, Inc79 F.3d 1572, 1579 (Fed. Cir. 199B)te-
Hite Corp. v. Kelley C956 F.3d 1538, 1554 (Fed. Cir. 1995) (en ba@ojight, Inc., v. WaMart
Stores, InG.355 F.3d 1327, 1338 (Fed. Cir. 200daxwell v. J. Baker, Inc86 F.3d 1098, 1108-
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10 (Fed. Cir. 1996)eorgiaPacific Corp. v. United States Plywood Corpl8 F. Supp. 1116,
1120 (S.D.N.Y. 1970}%Jniloc USA, Inc. v. Microsoft Corp632 F.3d 1292, 1311 (Fed. Cir. 2011)
Lucent Tecls, Inc. v. Gateway, Inc580 F.3d 1301, 1336 (Fed. Cir. 2009serDynamics, Inc. v.
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Quanta 694 F.3d 51, 66-70 (Fed. Cir. 2012).
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FINAL JURY INSTRUCTION NO. 28
UTILITY PATENT DAMAGES —DATE OF COMMENCEMENT

Damages that Apple may be awarded by you commence on the date that Samsurg has bot
infringed and been notified of the patent or patents Samsung infringed. You may ribAppke
damages for infringing a patent before Samsung had notice of Apple’s claifmrdement of
that patent. | have determined that Samsung received notice of Apple’s claimngieiment for
the '381 patent on August 4, 2010; for the '915 patent on April 15, 2011; and for the '163 patg
June 16, 2011.

Source

Adapted from N.D. Cal. Model Patent Jury Instr. B.5.8; Samsung’s Proposed Limgingction
(ECF No. 2724-1); Apple’s Proposed Limiting Instruction (ECF No. 2724-2); ECF No. 2271 at
24; Dkt. No. 2690see35 U.S.C. 88 284, 287.

Authorities

35 U.S.C. § 287SRI Intl, Inc. v. Advanced Tech. Labs., Int27 F.3d 1462, 1470 (Fed. Cir.
1997) (“the purpose of the actual notice requirement is met when the recipienfiési neith
sufficient specificity, that the patent holder believes that the recipient of tive nwy be an
infringer. Thus, the actual notice requirement of § 287(a) is satisfied when hiemes informed
of the identity of the patent and the activity that is lvelieto be an infringement, accompanied by
a proposal to abate the infringement, whether by license or othéwwiSe/stal Semiconductor
Corp. v. Tritech Microelectronics Int'l, Inc246 F.3d 1336 (Fed. Cir. 200Nike Inc. v. WaMart
Stores 138 F.3d 1437, 1443-44 (Fed. Cir. 1998)nai Elec. Co., Ltd. v. Daewoo Elec. CqQrpl6
F.3d 1357, 1373 (Fed. Cir. 2010) (communication giving rise to actual notice does not need tq
identify all related products sin€ensuing discovery . . . may bring those protd within the
scope of the noticg”
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FINAL JURY INSTRUCTION NO. 29
DESIGN PATENTS—INTERPRETATION OF PATENT CLAIMS

Design patents protect the ornamental appearance, including shape or coorfigafan aticle of
manufacture. Design patents do not protect the functional aspects of how thelaitretel in the
patent works.

Unlike utility patents, a design patent can only have one claim. That claim edivi@esfigures in
the patent. It is permissible to illustrate more than one embodiment of a design ile d&ssgn
patent application. Each design patent contains multiple drawings to illustaiaithed design.
The scope of the claim encompasses the design’s visual appearance as at\whekendt cover a
general design concept, and is not limited to isolated features of the gsawih matter depicted
in solid lines contributes to the overall appearance of the design.

It is my job as a judge to interpret for you what is claimed by#tents. You must accept my
interpretations as correct. When considering the design patents, you shouténzgew features in
the drawings in this way:

e D618,677 Patent

The D’677 Patent claims the ornamental design of an electronic device as sloguras 18.

The broken lines in the D’677 Patent constitute unclaimed subject matter. The use ogséilid bl
surface shading on the D’677 Patent represents the color black. The use of obliquéliintgeasha
the D’'677 Patent is used to show a transparent, translucent, or highly polished tiveefietace.

e D604,305 Patent

The D’305 Patent claims the ornamental design for a graphical user intenfacgi$play screen
or portion thereof, as shown in Figures 1-2. The broken line showing of a display scredn in bd
views forms no part of the claimed design.

Source

Adapted from N.D. Cal. Model Patent Jury Instr. B.2.1; The Intellectual Pyopemers Ass’'n
Model Design Patent Jury Instr. 5, 7.2; Samsung’s Progesatiinstruction No. 30 (ECF No.
2513).
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FINAL JURY INSTRUCTION NO. 30
DESIGN PATENT DAMAGES —BURDEN OF PROOF

| will instruct you about the measure of damages for infringement of Apple’s deggms

You must determine the amount of damages to award to Apple for Samsung’s infring&heent
amount of those damages must be adequate to compensate Apple for the infringement. You
keep in mind that the damages you award are meant to compensate Apple and not to punish
Samsung.

In relation to design patents, Apple can elect to prove either actual damages, known as
compensatory damages, or it may elect to prove Samsung’s profits as isentdgmtential
recovery with respect to the sale of each unit of an infringing product. As neatpgy damages,
Apple may prove a reasonable royalty flee design patent. Apple is not entitled to recover both
compensatory damages and Samsung’s profits on the same sale.

Apple has the burden to prove that Apple’s calculation of damages is correctdpoaderance of
the evidence. While Apple is notg@red to prove its damages with mathematical precision, it
must prove them with reasonable certainty. Apple is not entitled to damagee tleathate or
speculative.

Source

Apple’s Proposedrinal Instruction No. 31 (ECF No. 2513); Adapted from N.D. Gé&bdel Patent
Jury Instr. B.5.1; The Intellectual Property Owners Ass’n Model DesigmPaiey Instr. 10.1
Dkt. No. 2755.
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FINAL JURY INSTRUCTION NO. 31
DESIGN PATENT DAMAGES —DEFENDANT'S PROFITS

In this case, Apple seeks Samsung'’s profits from sales of products that iipplges design
patents. You may award to Apple Samsung'’s total profit attributable to the infripgpducts.

Samsung’s “total profit” means the entire profit on the sale of the article td wiegatented
design is applied, and not just the portion of profit attributable to the design or ornaaspetzs
covered by the patent. “Total profit” does not include profit attributable to other psddatimay
be sold in association with an infringing article embodying the patentechdesig

Apple is entitled to all profit earned by Samsung on sales of articles that infjoude’s design

patents. Profit is determined by deducting certain expenses from grassaeeross revenue is
all of the infringer’s receipts from the saleasticles using any design found infringed. Apple has
the burden of proving Samsung’s gross revenue by a preponderance of the evidence.

Expenses can include costs incurred in producing the gross revenue, such as the cgsbd$the
Other costs may be included as deductible expenses if they are directiitatitatio the sale or
manufacture of the infringing products resulting in a nexus between the infrimgidgcts and the
expense. Samsung has the burden of proving the deductible expenses.

Source

Joint Proposed Final Instruction No. 32 (ECF No. 2513); Adapted from The Intelleatpaktyr
Owners Ass’n Model Design Patent Jury Instr. 10.8.
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FINAL JURY INSTRUCTION NO. 32
DESIGN PATENT DAMAGES —REASONABLE ROYALTY

If Apple has not proved its claim to Samsung’s profits, then Apple should be awardedraléas
royalty for all infringing sales by Samsung. In no event should the danyageaward Apple for
design patent infringement be less than a reasonable royalty.

The definition of a reasonable royafor design patent infringement is the same as the definitior
explained to you in Jury Instruction No. 27. However, wherever in that Instructiarieeto the
patented invention or a utility patent, you should now focus on the design patents or patented
designs.

Source

Joint Proposed Final Instruction No. 34 (ECF No. 2513); Adapted from N.D. Cal. Model Pater
Jury Instr. B.5.6, B.5.7; The Intellectual Property Owners Ass’n Model Dé&&agent Jury Instr.
10.7.
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FINAL JURY INSTRUCTION NO. 33
DESIGN PATENT DAMAGES —DATE OF COMMENCEMENT

Damages that you must award Apple commence on the date that Samsung has gl izufial
been notified of the design patent or patents Samsung infringed. You may not award Apple
damages for infringing a patent beforan®ung had notice of Apple’s claim of infringement of
that patent. | have determined that Samsung received notice of Apple’s claifmngfeiment for
the D'677 patent on April 15, 2011, and for the D’305 patent on June 16, 2011.

Source

Adapted from N.D. Cal. Model Patent Jury Instr. B.5.8; Samsung’s Proposed Limgingction
(ECF No. 2724-1); Apple’s Proposed Limiting Instruction (ECF No. 2724-2); ECF No. 2271 at
24; Dkt. No. 2690see35 U.S.C. 8§ 284, 287.

Authorities

35 U.S.C. § 287SRlI Intl, Inc. v. Advanced Tech. Labs., Int27 F.3d 1462, 1470 (Fed. Cir.
1997) (“the purpose of the actual notice requirement is met when the recipienfiés naith
sufficient specificity, that the patent holder believes that the recipient abtiee maybe an
infringer. Thus, the actual notice requirement of § 287(a) is satisfied when thiemes informed
of the identity of the patent and the activity that is believed to be an infringemcenmpanied by
a proposal to abate the infringement, whethelicense or otherwis®; Crystal Semiconductor
Corp. v. Tritech Microelectronics Int'l, Inc246 F.3d 1336 (Fed. Cir. 200Nike Inc. v. WaMart
Stores 138 F.3d 1437, 1443-44 (Fed. Cir. 1999)nai Elec. Co., Ltd. v. Daewoo Elec. Corpl6
F.3d 1357, 1373 (Fed. Cir. 2010) (communication giving rise to actual notice does not need tq
identify all related products sin€ensuing discovery . . . may bring those products within the
scope of the noticg”
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FINAL JURY INSTRUCTION NO. 34
MONETARY REMEDI ES—ONLY ONE RECOVERY PER ACCUSED SALE

You should award any remedy to which Apple has proven it is entitled with respachteade of

an infringing smaghone or tablet, except that you should not award Apple twice for the same sale

of any infringing smephone or tablet. This means that if you award infringer’s profits under
design patent infringement for the sale of a certain number of infringiag@mones, you may not
also awardost profits for the '915 patent oeasonable royalties for those sasaées. If you
awardlost profits for the 915 patent oeasonable royalties for the sale of a certain number of
infringing smartphones or tablets, you may not award infringer’s profits th®$e smartphones or
tablets.

You do not have to use the same theory to calculate damages for every sale, however. For
example, an award may be split between lost profits for some sales and a leasyadty for the
remainder of sales of a product that infringes the @t&nt.

For any sale where you measure damages by a reasonable royalty, yoclotggyrioyalty
amounts for each patent infringed by the sale.

If a sale is awarded one form of monetary recovery, that same sale cannot be awatioexdform
of monetary recovery.

Source
ECF No. 2755.
Authorities

Catalina Lighting, Inc. v. Lamps Plus, In@95 F.3d 1277, 1291-1292 (Fed. Cir. 2002) (“[W]hen
both a design patent and a utility patent have been infringed [the plaintiff] ..itiscetd damages
for each infringement, but once it receives profits under § 289 for each sale, [thiéfJaksinot
entitled to a further recovery from the same sale") (awarding infrsgeofits instead of a
reasonable royalty because the infringer’s profits amount was greatahthreasonable royalty
amount);Aero Prods. Int’l, Inc. v. Intex Recreation Cqrp66 F.3d 1000, 1017-19 (Fed. Cir.
2006) (“Generally, the double recovery of damages is impermissible,” holdingplaantef

cannot recover damages from a defendant for patent infringement and tradérmayement if

the damages were calculated from the sale of the same product by the same defintard)yy of
Am., Inc. v. Dragon Pac. In{’0 F.3d 1007, 1010 (9th Cir. 1994) (“[R]ecovery of both plaintiff's
lost profits and disgorgement of defendant’s profits is generally considelieatbée recovery

under the Lanham Act."Btate Indus., Inc. v. Mor-Flo Indus., In883 F.2d 1573, 1577 (Fed. Cir.
1989), cert. denied, 493 U.S. 1022, 110 S. Ct. 725, 107 L. Ed. 2d 744 (1990) (“the award may
split between lasprofits as actual damages to the extent that they are proven and a reasonable
royalty for the remainder.”linco Inc. v. Combustion Eng'§5 F.3d 1109, 1119 (Fed. Cir. 1996)
(“The Patent Act permits damages awards to encompass both lost profits armhalbiea®yalty

on that portion of an infringer's sales not included in the lost profit calculation.”).
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FINAL JURY INSTRUCTION NO. 35
EVIDENCE SEALED FROM THE PUBLIC

Some evidence may be sealed from the public because it contains highly confusintiess
information of the parties. You must not draw any inferences about the nature atigrece or
give any greater or lesser weight to the evidence based on whether it was sealed

Source

Joint Proposed Final Instruction No. 37 (ECF No. 2407-
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