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ARGUMENT

 
Samsung filed its 24-page Motion to Supplement Invalidity Contentions (“Motion”) late 

Thursday night, January 26, 2012.  It seeks an expedited schedule that would allow Apple only 

four business days to respond to its Motion.  Apple requests that, consistent with the Local Rules 

for this District, the Court set a February 9 deadline for Apple’s response.1  Apple also submits 

that the Motion is appropriate for resolution without reply or hearing. 

There is no legitimate basis for the highly expedited schedule sought by Samsung.  First, 

any urgency perceived by Samsung is entirely of its own making.  Samsung knew or should have 

known long ago of the five alleged prior art references that are the subject of its Motion.  The 

Synaptics reference (a patent issued to Synaptics) was cited on the face of one of Apple’s patents-

in-issue, Samsung actually produced a copy of the Synaptics patent months ago, and Samsung 

even cited the patent as potentially relevant in its initial invalidity contentions.  (Baxter Decl. Ex. 

N at 1.)  The Glimpse reference was cited in the reexamination of one of the Apple patents-in-

issue and was discussed during a deposition in this litigation on August 16, 2011.  (Id.)  Samsung 

produced documents describing the Cirque reference months ago.  (Id. at 2.)  Samsung’s counsel 

itself raised the Mac OS X reference during an October 14, 2011 deposition and expressed a 

belief that certain figures on an asserted patent were from Mac OS X, demonstrating Samsung’s 

awareness of that reference prior to the deposition.  (Id. at 2-3.)  Samsung’s counsel introduced a 

“readme” file from the SuperClock reference at a deposition on October 26, 2011.  (Id. at 3.) 

Second, Samsung offers no reason for the expedited schedule it requests.  It states that it 

wishes to supplement its invalidity contentions before the March 8 close of fact discovery, but 

                                                

 

1 Samsung’s allegation that Apple “did not respond” to Samsung’s request that Apple 
stipulate to a shortened briefing schedule is false.  (Motion to Shorten Time at 1.)  Apple sent a 
letter to Samsung hours before Samsung filed its motion—a letter that Samsung has even attached 
as an exhibit—and stated that it “intends to object both to supplementation and expedition.”  (See 
Exhibit N to Declaration of Alex Baxter in Support of Motion [Dkt. No. 671-14] at 3) (“Baxter 
Decl. Ex. N.”)  This is not the first time Samsung has ignored Apple’s correspondence and 
incorrectly claimed to the Court to have received no response or explanation.  (See, e.g., Apple’s 
Opposition to Samsung’s Motion to Extend Time for Compliance [Dkt. No. 565] at 1 n.1) 
(refuting Samsung’s incorrect claim that Apple “inexplicably” refused to stipulate to requested 
extension).  
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does not even attempt to explain why it needs to do so.  Any such attempt would have failed.  

Even under Samsung’s proposed expedited schedule, its Motion would not be heard until 

February 16, too late to serve any further written discovery relating to new invalidity contentions.  

Nor does Samsung need to supplement its invalidity contentions for purposes of taking 

depositions:  as noted above, it has already been eliciting testimony regarding the alleged prior art 

references identified in its Motion.  Samsung does not and cannot point to any prejudice to its 

case that might arise from its Motion being heard after the close of fact discovery (or from being 

heard in May 2012, for that matter). 

Third, this is a simple matter that can be resolved by the Court on the basis of the parties’ 

opening briefs, without reply or hearing.  Apple’s proposed schedule would allow reasonable time 

for it to respond to Samsung’s 24-page brief (i.e., the 14 days permitted for opposition briefing 

under N.D. Cal. L.R. 7-3(a)), and still potentially permit a ruling on Samsung’s Motion before the 

close of fact discovery, as requested by Samsung. 

CONCLUSION

 

For the foregoing reasons, Apple respectfully requests that the Court deny Samsung’s 

Motion to Shorten Time for Briefing and Hearing on its Motion to Supplement Invalidity 

Contentions.  The Court should establish the following schedule: 

 

Apple may file a response to Samsung’s Motion no later than February 9, 

2012;  

 

Samsung may not file a reply; and  

 

The matter shall be resolved by the Court without a hearing.    

Dated: January 27, 2012  MORRISON & FOERSTER LLP 

By:        /s/ Richard S.J. Hung 
RICHARD S.J. HUNG 

Attorneys for Plaintiff 
APPLE INC.   


