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& Business and Finance
he Fed left short-term rates
unchanged at 5.25% and soft-

ened its hawkish inflation stance
a bit, while apparently ruling out
any rate cuts soon. The move,
which had been expected, had
little impact on stocks, The Dow
industrials eased 5.45 points 1o
13422.28. Treasurys fell. A2, C1, €8
= Nymex crude-ofl futures
briefly topped $70 a barrel for
the first time since September
before senlmg at 569.57. c12
o=

w Richard Scrushy Was sen-

tenced to nearly seven years in

prison for bribery, A judge denied

the HealthSouth founder’s bid to

remain free pending appeal. A3
P

= The US. net foreign debt rose

about $300 billion last year, a less- -

than ed sum given the cur-
rent-accouitt gap, helped by re-
turns on overseas investments. A4
PR
= The Supreme Court decided
to let manufacturers set and en-
force minimum prices, upending
a nearly 100-year-old ban. A2
P
w Mortgage firms are off
deals to avoid foreciosures, but
the effort may create dlashes with
mortgage-backed debt investors. €1
w UK. fund Caliber said it is
shutting down because of sgur-
ing investments in subprime
mortgage-backed securities. €1
® % %
m KB Home swung to a $1487
million loss as revenue tumbled
36% amid a glut of homes for
sale and slackening demnnd. c6
PES
= GM Ls selling A!lxson Trans-
mission to private-equity firms
Carlyle and Onex for 8§56 billion,
its latest move to raise cash, a4
. % o«
u Delta Air Lines emerged as
the Jeading contender 1o win
the first new nonstop flights
between the US and China, A4°

mUALis m:sglinswima dispir-
ited staff, poor consumer ratings
and mediocre service, 17 months
afterleaving Chapter 11. 10
PO
u The SECIs set to interview wit-
nesses as it buifds a case against
a couple accused of improperly
trading Dow Jones shares. Ad
* %o
m The FDA is blocking imports
ofChinsefarm Taised seafood af-
ter finding 25% had residues of ille-
=l anubwms and chemicals. B§
%o
» RIM’s profit jumped 73%,
helped by a new lineup of con-
sumer devices. Rival Palm re-
ported 343" drop in carnings. B4
-

= Apple CED Jobs conceded
AT&T’s network will imit how
fask iPhones surf the Web but said
Wi-Fi use viould boost speed. B4
* N

= Quaicomm refected a patent-

scttlement proposal from rival

Broadcom, the Jatest twist ina

fight over ¢ellphone chips. 8s
% o

= Russia’s Gazprom said earnings
nearly doubled last year, helped
by gas exports to Europe. Lukoil’s
first-quarter profit fel) 23%. ce
.

m A new Maine law requiring
community-impact studies for big-
box stores shows how the issue
is gaining on the state level, A8
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m Justices restricted (he use of
race to Integrate publie schools.
The Supreme Courk's 5-4 deci-

sion is a stark indication of how
the court is splitting along ideolog-
ical lines and reflects deep dis-
agTeements over the Brown v.
Board of Educatjon ruling. Hun-
dreds of schools will be required
to rethink their race-based poli-
cies. Dissenting justices accused
the majority of betraying the prom-
ise of racial equality, while canser-
vatives hailed the decision. A3, A1
The cotert, 5+4, barred Texas from
execrting a mentaily it man, but it
didn't address the larger issuc of
whether the insazie can be executed.
'
« The immigration bill collapsed
s supporters fell 14 votes short.
Within minutes after Senate vote
1o limit debate failed, Pemoerats
discussed how to snlvage picces
such as farm-{abor provisions, Tech
firms said they would pressTor leg-
islation to Increase the number of
skilled workers. But backers may
stand back and let problems worsen
untit public support builds, which
may be after 2008 clections, A3
. The battle stamps Bush as a lame
duck. fn the House, the stalemate
can b an excusz 1o avoid @ fight.
X %
® The White House moved toward
aconstitutional showdown, reject-
ing Senate subpoenas related ta fir-
ings of US. attorneys. It may soon
be embroited in a similar executive-
privilege standoff over subpoenas
on Bush’s warrantless surveillance
progran, even as it resumes a legis-
lative push to update FISA law, A12
m Pelosl endorsed the Senate's ef-
forts to boost fuel standards, but
uncertainty on House action re-
flects splits amaong Democrats. A7
m The House rejeeted an effort o
eliminate Cheney's office funds.
o
= A Scottish panel ruled Uhat a
Libyan convicted in the 1988 Pan Am
bombing shonld be given an appeal
so new evidence can be weighed.
PR
The EU banned all Indonesian
aitlines and some from Russia,
Ukraine and Angola from fying
into the bloc duc to salety issues.
x ok
w Biologists changed one species
of bacteria into another, a step to-
ward a new life form and a process
with possible commercial uses, Bt
m Scientists have created einbry-
onic stem cells by stimulating un-
fertilized eggs, but some disagree
on the ethics of the procedure.
%%
m [sracli President Katsov pleaded
guilty te lesser sex crimes, a deal
that avoids jail but forces him Lo
resign. Peres succeeds him July 15.
- % .

= Colombla accused FARC rebels
of killing 11 lawmakers abducted in
2002. The guerrillas said they died
in a rescue crossfire [ast week.
R
o Russia seecessfully test-fireda
sea-based ballistic missile, a
weapon Moscow claims can pene-
trate prospective air defenses.
* -
& The U.S. reached pacts with
Bopota and Seoul on free trade ag
Bush raced (0 nicet a deadline be*
fore fast-track legislation expires.
-
m Bush urged patience on Irag in a
speech at the Naval War College as
an ajde met with Republiean war
critics about a defense-policy bill.
*
® Died: Kiichl Miyazawa, 87, pre-
mier of Japan 1991-93, in Tokyo.
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With Strong Job Marlet.
Wallets Seem to Stayy Open
Weretre 02 personal in-
come and
spending are
expected to get
alift from the
tight job mar-
ket. ME.‘m\VhIIE, the personal con-
sumption expenditure index, an
inflation indicator, is forecast 10
rise 0,5% for May, after a 0.3%
rise in April. Report at 8:30 am, EDT,
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Fuel Costs and Rzeal Extate
May Dent Consamer Mood

The mood of American consumers
likely soured in June, thanks to
higher gas piices, real-estate jit-
ters and higher iaterest rates,
The Universicy of Michigan's June
consumer-sentiment index is fore-
cast 1o slide to 837 from May's
88.3. Result at 10 am. EOT.
Conunerce department reports on
construction spending, 10 2m EDT,

all duy ot WsJcom
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Applebee’s Relained
Bar-and-Grill Formula

As Tastes Moved On

By JANET AoaMY

On a visit 10 Marielta, G, lst [all,
I} Palmer stapped inta an Applebee’s
and orderad a bruschelta burger. *f
didn't like it at all,” she says.

After having visited the restauram
chain regularly for years, Ms. Palmer
says, she rarely goes anymore. “It
doesn’t have anything that would
make e want to come back.”

Her assessment counts. Twenty-
seven vears ago, Ms. Palmer co-
founded Applebees.

it became one of the coufin
test restaurant companies. With its
heapiag portions of $8.49 oriental
chicken salad and $10.99 riblet plat-
ters, Applebee’s in the 19905 grew inlo
the nation’s largest sit-down restau-
rant chain, in part by blanketing sub-
urbs and smaller cities that competi-
tors overlooked. It was so popular that
franchisces of other chains occasions
ally tore them down to build niore Ap-
plebee’s restaurants,

et codity, Applebee’s finds itself a

Bison Don’t Roam,
And It’s a Problem
for the Polish Herd

Plan Is tu Gel Lazy Beasts
To Frve) Abroad and Breeds
& The EU Looks for Sotution

By EDWARD TAVLOR

BIALOWILZA, l’ul-\n(l*l\ 2y
Niedzialkowski is trying to teach R
rope’slargesy ]amlnmmmnl l)mbnun,
to become niore European.

To keep the animals from extine-
tion, Mr. Niedzialkowski, coordinator
ofihe European Bison Program, is try-
ing o change the migration patterns
of about 400 law/land bisan (Bison bo-
nasus bonasus} roaming the primeval
forest in northeastern Poland.
wauts to persuade Polish bisont to
breed with ether wild herds of the
samne speciesinneighboring L ll)m’lma
and Slovaki

To do that, the bison, which can
welgh nearly 2000 pounds. need to
stop gathering in
one large herd and
evemually  musr
learn new migra-
lionroutes now pos-
sible with the expan-
sion of the Furo-
pean Lnion. In this
town of one-story
wood houses ot the
edge of Bialowi
National ~ Forest,
Mr. Niedzialkowski
rons a project o lay,
out trails of beets
the bison to
s bevond the
s, aCT0sS

Krzysztof
Niedziatkowski

and hay—fnod 1a co
take their first small st
foresl andeventually, he hop
burdeys. N

“It's nal working very well,” says
Wolfgang Fremuth, a zoologist at the
Frankfurt Zoplogicnl Society, which is
Thelpiug to finance the project. “8ison
are very lazy and they haven't under-
staod where togo, It may take a couple
of years for them to learn.”

The Feeding siations of steering
meals” set oul by the rangers often
don’t last long since there's a good
chance 1hat elk, deer and wild boar
will eat the bison's buffel. Bata gath-
wred from 20 bison with radio collars
show that. so far, not1 a single one has
1nanaged ro follow a planned 37-mile
Imigration route between neighboring.
forests in Poland, Mr. Niedziatkowski
52Ys.

jutihe EU, together with Mr, Nied-
zialkowski’s employer, Poland’s Man-"
mal Research Institute, and the Frank-
furt Zoological Society, have put up
more than 54 million as part of a fonr-
year program starting last year to ex-
pand the bisan’s habitar and to teach

Please tara to page Al2
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Losing Ground

Changn in sales
al Applebee’s
U.S. restaurants
apen for at least
18 months:

Souree tho cempeny ‘

company with falling profits, a lagging |
stock and restless investars agitating
for change. Richard Breeden, head of .
an investment group that owns 5.25%
of the conpany, has attacked Apple- |
bee's for giving bonuses o execulives
while the stock languished, and com- *
plained that directors didn't have a |
smtegymge(rlungsmuvlngnga L
February, trying to please its anx ous
investors, Applebee’s announced it
vrould consider selling itsell.
What changed? Like other mod-
estly priced restaurants, Applebee’s is
up against high gasoline prices thar
pinch the finances of some of its cus-
tomers. But the chain's bigger prob-
tem is that it didn’t change quickly
cnough whilea raft of competitors cop-
ied it. In a business where fashions
shift—fashionsinfood, indecorand in
general restaurant ambience—Apple-
bee's stayed too fong with a formula
that had worked lor it in the past.
Attracting diners these days
Please turn to page
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I Court Limits

A Shift in Dining Scene | How Disricts
Nicks a Once-Hot Chain

Integrate Schools

Race-Based Policy Ban
Augurs Broad Changes;
Clash Over Brown Case

By JEss Bravin
And PANIEL GOLDEN

WASHINGTON—In one of its most
bitterly divicled rulings of recent years,
the Supreme Court sharply restricted
how sehool districts can racially Intes
Erate their student bodies, renecung
deep disagreements over the meaning
of the Jandmark Brown v. Board of £du-
catéon decision.

Yesterday's ruling could bring
sweeping change to hundreds of pubr
school districts, many of which
mus) reshink the ose of various race-

basedl policies they have volumarily
adapred, including the busing of stu-
dents from minority urban arcas to
predominantly white suburbs. Except
Jor districts prdered by courts to rem-
¢dy the ills of prior official segrega-
Lion, Ihe decision elfectlvely outlaws
assigning students to a school because
of their race.

‘That means more districts are likely
o seek diversity based on students’ so-
wioeconomicstarus, Some, such asPinel-
1as County, Fla., bave already dropped
any consideration of race. (Sce related
article on page BL}

The case is Lhe starkest indication
yet how the court is splitting along
ideological lines under the steward-
ship of Chief Justice John Roberts, as
the new court chaflenges three de-
cades of Jibernl legal presumptions. it
is also one of the angriest divisions m
modernlimes oa oneof the nacios
mus-test social issues—the two d es
reached almnse diametricafly opposed
conclusions in their assessment of
Brown, the 1934 ruling Lhat decreed an

Pleasy turn to page A0

NARRATIVE DISCORD

Critiques of Iraq War Reveal
Rifts Among Army Officers

-Colonel’s EssayDraws

Rebuital from General;
Caplains Losing Fuith
By GREG JAFFE

Last December, Lt. Col. Paul Yin-
gling attended a Purple Heart cere-
mony for soldiers injered in Iraq. As
he watched the wounded troops col-
lect their inedals, the 11-year-old of-
ficer reflected on his twe combat
wurs in fraq
He was [rusimted at how slowly the
Army hadadjusled 1o the demands of
juerrilla war, and ashatned lie hadn't
done mure 1o push for change. By the
cnd of the ceremony, he says, he could
barely look the wotnded trapps in the
eyes. Col. Vingling just had been chosen
to lead a 540-soldier battalion, “I can’t
command like this,” ke recalls thinking.
Hepouredhis thoughtsintoablister-
|1|gcrmqueafr)|e:\nnyhrlsa, “A Fail-
ure in Generalship,” published last
month in Armed Forees Journal, a nun-
government publication. “America’s
generals havebeen checked by aformol

peE——

warthat they did not prepareforand do
not understand,” fiis piece argued,

The essay rocketed around the
Army via eoail. Fhe director ol the Ar-
my’s elite school for war planners
scrapped his lesson plan for a day to
discussit. The com-
manding general at
Fort Hood assem-
bled about 200 cap-
1wins in the chapel
of that Texas base
and deiivered a
speech intended to
rebut it

“Ithink(Col. Yin-
Y gling| was speaking

sume truths that
most of us talk
nhuul’ over beers,”

ays Col. Marthew
Moten, a history prnf T at West
T'oint who alsa served in lraq. “Very
few of us have the courage ar foolhardi-
ness to put them in print.”

The controversy over Cnl, Yin-
gling's essay is parl of a bréader de-
bate within the military aver why the
Aruty has struggled in Irag, what it
should look like going forward, and

Please turn to page AI2
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By Dovid Satter

hen President George
w. sh  meets
Vindimir Putin this

weekendat his father's

home in Kennehunk-
port, he will be trying lo improve rela-
tlons with a Russia that is beconting in-
creasingly dangerous to the security
interests of the West.

Mr, Bush is apparently counting on
his “friendship” with Mr. Putin. But the
retationship works in only one direc-
tion—to confuse and limit the poficy
options of the United States. Mr, Putin
will become increasingly hostilenot be-
cause be has tragically misinterpreted
ourintentions, but because heisthear-
chitect of a corrupt burcaucratic sys-

face of Islamnic hmnmm undermine
Russia’s security as well. Dut the Patin®
regime is concerned first of all withits
own sceurity. Russiap Interests are of-
ten not taken into ateount.

At first glance, the position of the
Putin regime appears impregnable.
Russia was the single largest benefi-
ciary of the world commodities boom
of thie 2000s. GDP has grown by 6% to
7% a year, [rom $200 billion-in 1999 to
$920 billion in 2006 {tn current dal-
lars.) Resefves now top $300 billion.
Average saluries under Mr. Putin have
doubled and his approval rating Is
above 70%.

Despite this, the Pulln regime is ac-
tually quite fragile. It sits at theapex of
an uniust social system and tolerates

just enough liberty to make it ex-

tem in Russia that needs an
ern policy in order to survive,
Russia's ex-KGB

preSidentrunsa o

gangster state Lhat
" pursutes anti-Western

g policies in order

Lo sw

Russia wants to stop the U.S. from
msmlling an aiti-ballistic missile sys-
tem in Eastern Europe on the grounds
that it undermines the Russian deter-
rent. Mr. Putin offered instead toshare
the Russian early warning radar sta-
tion in Azerbaijan to help the U.S. pro-
tect itself against Iran. Bui the offer
made no sense: The radar is too close
to Iran 10 be secure and cannot guide
interceptors based in Poland.

At the same tie, Russia continues
10 lend support tw iran. At a June 20
press conference in Tehran, Russian
Foreigr Minister Sergei Lavrov said
that Iran was nota threat and that Rus-
sia would continue cooperation with
the regime, ineluding construction of
the Bushehr nuclear plant scheduled
ta come on line in October.

Western officials have often been
mystified by Russian actions that, by
undermining Western security in the

B
o

By Paul Kedrosky

he Apple iPhone is set fo be re-

I leased today at 6 p.m., and1 feel

Tike I already have one. Apple’s
new "“Jesus phone”—it combines In-
ternet aecess, an iPod music player,
and, ohyes, a phone—has been accom-
pauied by a loud, relentless, and un-
-avoidable drumbeat of hype. .

.According ta ane study, 58% of Bri
ish and 64% of U.S. mobile phone u
ersare aware of the iPhone, and 19 mil-
lion Americans have ex-
pressed interest in buying
one. That is remarkable
stuffwhen you consider the
iPhone’s $499 price, not to
mentionthat even the most
successful so-called smart-
phones are lucky to sell a
million units.

Yikes! So, how has Apple
done it? Some people argue
it has cleverly drip-dripped
- product information to the
market, tantalizing consum-
ersandjournalists alike, ev-
eryone hanging on to learn
about the next nifty feature.
A big, bright touch screen!
A real Web browser! A fin-
ger-flickable interface! I
gotta get one!

Buil this theory is
wrong. Apple hasn't
steadily dripped productin-
formation. As a matter of
facl, the iPhone that Steve
Jobs described and demonstrated
back in January, when he first an-
nounced the produrct, is pretty much
the same as what isbeing launched to-
day. 1 am hard-pressed to think of a

* single material feature in the product
that wasn't announced six months
ago, right down 10 the nifly new way
.you can seroll thraugh songs. *

SoifApplehasn't teased and tanta-
lized its way to iPhone ubiquity, ag-
other theory goes, surely it has been
the company's massive, multibillion- -
dollar marketing campmgn(hat has
done thedeed. The!rouhle is, (here is

ple - ol

"'.uluy

gation of its apparent crimes. Mr. Pu-
tin has' systematically eliminated
other centers of power. As a result, the
btreaucracy rules alone—swithout in-
tevference from soclety but also with-

_out its support.

Under Mr. Putin, the handful of
peaple who run Russia also own

Government officials are on the huard/

of Russia’s largest state-run comp:
nies, First Deputy Premier Dmitri
Medvedev is chairman of the board of
Gazprom, Jgor Sechin, deputy head of
the Kresljn administration, is chair-
marn of the Rosneft ail company, and
Igor Shuvalov, an assistant to the pres-
ident, is chairman of Russian Rail-
roads. The capitalization of Gazprom
is $236 billion, Rosneft $94 billion
and Rissian Railroads $50 billion. It
is estimaled that the peaple around
Mt Putin control eompanies that ac-
count for 80% of the capitalization nf
the Russian stcck market.

The country is the scene of grossin-

Pty

Gearge Bush and Viadimir Putin.

ernment’s failure to invest in sacial ser--
vices. Thase with money obtain high
quality medical care, Those without it
give up on their lives and wait to die,
aware that decent medical care is out
of reach, One result is, that there are
160 deaths in Russia for every 100
births, Male life expectancy in Russia
is now 58, lower than that of Bang-
ladesh. Russia‘s murder rate is nearly

. five times that of the U.s.

come inequality. In 2006, the average -

income of the top 10% of the popula-
tion in Moscaw was 49 times greater
than that of the bottom 10%. Despite
the ait boam, 83% of the Russian popu-
lation is poor.

Historically, income inequality has
been dangerous for Russia and seldom
has wealth baen flouted in Russia the
way itis now. The incotne gap alsq Mas
grim consequences because of the gov-

the product, and theq did nothing. It
has only been in the last month that
there have been some television ad-
vertisements, and those were merely
product demonstrations set to mu-
sie. Granted, it was nice music, but it
was also just an iFhane being put
through its paces, hardly the recipe
for hype.

- Some will say I'm missing the most
important factor in Apple’s market-
ing campaign: master showman, and
Apple founder and CFO, Steve Jobs.
He has™been the one driv-
ing the promotion using
his persomal persuasive-
ness and _charin, Fine.
Showme his recent iPhone-
pumping appearances on
CNBC. None. Or on CNN.
None. He hasbeen conspic-
uous in his aimost com-
plete media absgnce. 1t
must be a fairly postmod-
ernstvle ol promotion that
has Mr. Jobs playing mas-
ter showman largely by be-
ing-invisible.

Salf there hasn't really
been much of an iPhone
marketing campaign, at
least in orthodox terms,
and Apple demonstrably
isn't su[fenng for-iPhone
attention, is it the Apple
addicts out there that are
4 Tesponsible for the hype?
£ Apple does have some of

the maost ardent fans of
any modern company, more similar
to éult nembers than customers, but
there simply aren’t enough of them
to explain the iPhone's cultural ubiq-
uity,

If it’s not thé marketing campaign,
nerthe cultof Apple, nor the showman-
ship of the charismatic Steve Jols,
1hen haw has the iPhone succeeded in

z

- getting millions of peaple interested

in buying something so expensive that
hasn’t even been launched?

I'li tell you. First, people hate
their cell piones. Other than making
phone calls—a downright dreary bit
bus g phones for nter-

no such muitil
campaign. Apple simpiy nnnounced

net, entertainment and pretty much

I .
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cause the oil boom has guaran-
B(eed a_gradual improvement in
conditions ‘and Russians were
traumatized by the chaos of the Boris
Yeltsinyears, Lhey havebeenaccepting
of conditions under Mr. Pulin. But acal-
lapse of the il price would plunge fus-

Besfan, the apparent poisoning df the
investigative jouwrnalist Yuri Shchek-
ochikhin, the murder of Duma deputy
Sergei Yushenkov,and the recent mur-
ders of Anna Politkovskaya and Alex-
ander Litvinenko.

The government has done virtually
nothing to investigate these events
{the refusal to extradize a suspect in
the murder of Litvinenko was typical.)
But private citizens and journalists
have continued to turn up informa-
tion. It has beenreported, for r:mmplr:,
that law enforcement was informed in
.advance abaut plans to take hostages
in Moscav: and Beglan but did nothing
o disrupt themn. There is also 1 video-
tape, which was not widely broadcast,
of twa of the persons who shadoried

efore her murder.

siainto recession and
and palitical situation overnight.

At the seme time, the Russian lead-
ers know that if the social situation in
the country becames unsettled, there
are several terrorist acts and political
assassinations that could be re-exam-
ined with far reaching consequences.
Russia has*been the scene of many
crimes and unexplained deaths in the .
last cight years, but the best known
were the 1999 apartment bombings,
the hostage takings In Moscow and

- ) The Jesus Phone

anything efse has been abysmal. Celf
phanes are best characterized as
crippled, paternalistic devices best
suited for people who think strait-
jackets are comflortable evemng

iPhone mania says a
" lot about how much
people hate Lheir
current wircless
options.

wear. They have horrible Web brows-
ers, crumimy screens, and obscure-ta-
the point-of-opacity interfaces. (Af-
ter all, some of the iPhane’s most
‘hyped features, like maps, are on tra-

Opposition political figures have
1laken an interest in these cases.
Mikliail Kasyanov, the former prime
minister who may run for president.¥
has called for a new investigation of
the apartment bombings and the hos-
tage takings in Moscow and Beslan.
Fven supporters of the regime may
use these crimes to eliminate their op-
ponents. When Vladimir Ustinov was
remaoved last year as prosecutor gen-
eral, his cpponents proposed reopen-

ditianal celt phones as weit. You just
can't find the feature.}

But in addition to hating their
phanes, people hate their cell phone
carriers. Hate, hate, hate, hate. The
major cellulas providers—with their
ham-handed “support™ and fascist con-
trolof software that canrun on phones
directly—are right up there with the
RS in terms of i msplrmg your aver-
age mobile phone user’s disgust and
loathing.

. To such consumers, Apple's
iPhoxe seenus like a cool drink of wa-
ter. These people want lo be liberated
-cither fromn bad phones or from bad
phone companies. They want to
choase a device that does all the
things they want to do—calling. be-
ing entertained, consuming informa-
tiun—udt all the things their phone

ing the investigdtioninto the apparent
poisoning of Shchekochlkhin, who had
investigated corruption In the FSB.

s was a way of attacking th‘lr ene-
mies in the FSB.

Under these clrcumsnncus, the
anti-Western policies of the Putin re-
gime, far from belng a mystery, actu-
nlly make perfect sense. By insisting
on the right to glve orders ta coun-
tries it once dominated, such as Geor-
gla and Ukralne, Russia guarantees a
series of needless conflicts that can be
used to distract the Russian popula-
tlon [rom massive corruption while
playing to prlmlllve nationalistlc in-
stinets, ‘A sign of the success of this
“pollcy is the mounting fenophabia in
Russia and the tolerated attacks-on
dark-skinned foreigners In the
streets, Antl-Western policles arealso
usefu} because they guarantee that
Russid will absorb the West's atten-
tion. This can be depicted, with the
help of state-contralled televislon, as
4 return to Russian greatness.

inally, anti-Western policies set
the stage for unrestrained derfa-
goguery thal can be psed to un-
dermine the ability of Russians to
draw even the most basic morafdistinc-
tions, The most recent example was
M- Putin’s remarks to a delegation of
teachers that no one should try to
make Russia feel guilty about the Great
Terror of 1937 because in other coun-
tries even worse things happened.
There will undoubtedly bé an at-
tempt in Kennebunkport to put a good
face on U.S.-Russian relations. But this
should nat come through a self-censor-
shipon the U.S. slde that changes noth-
_ ing in Russia’s behavior and denies us
the possibility of influencingit. In fact,
the best President Bush can doisspeak
rankly to Mr. Putin abgut the obstruc-
tive and sclf- defeatifig character of
his.palicies. By telling Mr.,Putin the
things he needs to hear, Mr. Bush.may
provoke a boorish response. But he
will be behaving Like a true friend.

Mr. Sauter is affifiated with the
Hoaver Institution, the Hudson fastl-
tute and Johns Hopiins. His most re-
cent book is "Darkness at Dawn: fhe.
Rise of the Russian Criminal State”
(Yale, 2003).

- company thinks they should do (and
then be charged S5 a month per fea-
ture for the privilege), They want
phones that make it possible ta do
cailsover wi-fi, to the point that ceflu-
lar companies ‘could potentially be-
-come irrelevant.

- The massive upwelling of grass-
roots support for the iPhone shows
that a revolution has been building
for some time, Now it's here. Cell
phone cartiers are going tohave tore-
spond by cutting the length of con-
tracts and eliminating exclusivity,
and most important, by inally being
responsive to their market. If not,
iPhones {or thelr successors) will fin-
Ish them ofl. =

Mr. Kedrosky is a veature capitalist
and CNBC annlyst.

‘Scalia’s Judicial Activism

By Richard A. Epstein

r I \his past week, o <h(lrp|y divided
Supreme Court in Hein v, Free-
don Fronl Religion Foundatian

that President Bush's faith-based

iatives could not be challenged in
federal court as a prohibited siate es-
tablishment of religion. Heinsaid nath-
ing about the merits of the underlying
ehallenge, but relied instead on the
constitutional rule that denies laxpay-
ers “standing” to sue.

Many liberals criticized the deci-
sion because it erodes the line be-
tween church and stale. Many conset-
vatives have hailed the decision for

in 1968 in Flast v. Cohen, which did al-
fow taxpayers an establishment
clausechallenge to the payment of fed-
eral funds to religious schools, Hein
asked whether the Flast exceptional-
lowed 1axpayers to challenge discre-
tionary executive branch expendi-
tures in support of faith-based ini
rives. The upshot was a three-way
split. J\lsnce Alito, writing for the
Chief Justice and- Justice Kennedy,
held ll\e Flnst exceptign did not. Jus-
tices Sealia and Thomas wanted to
deny taxpayer standing across the
Doird, overruling Flast. That uneasy
coalition tassed the Foundation out of
court. Justice Souter speaking for Jus-

the appasite reason. [ think the liber- ytices Sevens, Ginsburg and Breyer ar-

als have a point on the merits—but
quite apart from the merits, consér-
varives who chicer Hein make a criti-
cal mistake, Any defender af limited
govetnment wha believes in anorigi-
nalist interpretation of the Constitu-
tion should reject, root-and-branch,
the court’s” hostility lo taxpayer
standing.

“Standing” doctrin hn'ds tha
only certain individqals*nre in posi-
tion ta challenge the constitntional-
ity of variousgovernment actions, To-
day's basic rule-allows challenges
only from parties with a distinct
“packetboak interest,” such as per-
sanal injury or contraet loss. That
rule blocks taxpayers {rom suing to
stop action that they claim lies out-
side congressional or execntive
power.

The doctrine arese from two coin-
panion suits brought in 1923 against
Andrew Mellon, then Seeretary of the
Treasury, to block the eollection dnd
expenditure of funds under the 1921
Maternity Act, which offered to coop-
erating states federal grants inten
to reduce infant and maternal mo
ity. Any state could opt out of thegrant:
but its citizens could not opt out from
the taxes needed to fund it. Massachu-
setts and Mrs. Frothingham sought to
stopa program they claimed was exclu-
sively of local concern under the I0th .
which reserves powers
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not delegated to the federal goven-,
ment to the states. Justice Sutherland,
writing for a unanimous court, ducked
the substantive issue by Genying stand-
ing to both plaintiffs. - M

Since then, the one major excep:
tion to the standing doctrine surfaced

gued that Flast governed.

xpayers have

. every right

« lo challenge

uhconstitulignal
government.,,

They ail addressed the wrong ques-
tion: The proper rule should allow all
taxpayers free rein to challenge cither
Congress or the execulive branch for
averstepping their consmunonnl au-
thority.

At stake is whether judicial review
itself remains as a check on the politi-
cal branches, Blocking taxpayer stand-
ing often leaves o one to challenge

oF president’ .

ing under the Constitution and fed-
eraf laws, suits to which the (1.5, isa
party, and the like, Nothing about
this limits who counts as a proper
plaintiff. [t is therefore a supreme
sleight-of-hand to assume that Arti-
cle I justifies this self- |mposedhmn
on judicial power.

Quite the opposite, The pocket-
boak or discrete-injury requirement
of standing is rightly_implied for
—that is, the old com--
mon-law courts-—-where only dam-
nges could be awarded. But from well
before even the federal constitution
unified sfate and federal courts,
courts could use their powers of cq-
uity.toissue injunctionstostap theil-
legalactions of corporations, assecia-
tions, or facat governments at the in-

stance of shareholders, members or .

taxpayers. -
Justice Scalia therefore takes a
blatantly anti-originalist position by
reading into the Constitution a limi-
tation found neither in its text nor its
basic structure, noi lhugenerauu»
dicial practice running deep in our
history. Hein does not invalve aques-
tion, as he says, of “mental displea-
sure” on the part of members of the
Freedom from Religion Foundation.
The question ts about the structural
integnity of our government under
tite Constitution. It is not Flast that
nceds tobe overturned, but Frothing- .
ham v, Melfon.
Therearehnghstakosheremlheon-
going debate between majoritarians
and limited government libertarians.
may think that our Con-

c
asinconsistent with ourbnsmconsnlw
d both

stitution is sxmply a bluzprint to orga-
Butits elabo-

tional
branches to act in areas where they
have no constitutionai authority. -
Many conservatives might reiict in
horror: Higlt-fiying legal théory
should never be mvakad to mkgufac-
ral
courts. But limits on taxpayer stand-
ing donot derive from any textual com-
mand. They rest on a serious misread-
ing of the constitutional text, which
contains no standing requimmem at
all. .
Article IL states that “the judicial
power [of the federal courts] shal) ex-
tend to all cases in Law and Equity.”
Thereafter follows a discrete list of
various disputes over which that
power shall be exercised: suits aris-

[

This material may be protected by Copyright law (Title 17 U.S. Code)

rate system of separation of powers,
checks and balances, and individual
guarantees, reveals a far more tom-
plex structure.”

These jssues have and will replay
themselves in areas from national se-
curity to énvironmental protection,
wwhere federal legistation and execu-
tiveinitiatives could raise serious con-
suty(lonnl questions. When they do,
our commitment 1o limited govern-
ment calls for a full and substantive
analysis, not an artful dodge by unprin-
cipled procedural tricks.

M. Epstein is a professor of law ar
the University of Chicago and a senior
feliow at the Hoover Institution.
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By Paul Kedrosky

he Apple iPhone is set to be re-

leased today at 6 p.m., and 1 feel

like 1 already have one. Apple’s
new “Jesus phone”—it combines In-
ternet access, an iPod music player,
and, oh yes, aphone—has beenaccom-
panied by a loud, relentless, and un-
avgidable drumbeat of hype.

According to one study, 58% of Brit-
ish and 4% of U.S. mobile phone us-
ersare aware of the iPhone, and 19 mil-
lion Americans have ex-
pressed interest in buying
one. That is remarkable
stuff when you consider the
iPhone’s $499 price, not to
mentionthat even the most
successful so-called smart-
phones are lucky to sell 2
million units.

Yikes! So, how has Apple
done it? Some people argue
it has cleverly drip-dripped
product information to the
market, tantalizihg consum-
ers and journalists alike, ev-
eryone hanging on to learn
about the next nifty feature.
A big, bright touch screen!
A real Web browser! A fin-
ger-flickable interface! 1
gotta get one!

But this theory is
wrong. Apple hasn't
steadily dripped product in-
formation. As a matter of
fact, the iPhone that Steve
Jobs described and demonstrated
back in January, when he first an-
nounced the product,.is pretty much
the same as what is being launched to-
day. | am hard-pressed to think of a
single material feature in the product
that wasn’t announced six months
ago, right down to the nifty new way

. you can scroll through songs. .

Soif Apple hasn’t teased and tanta-
lized its way to iPhone ubiquity, ag-
other theory goes, surely it has been
the company’s massive, multibillion-

dollar marketing campaign that has_

done the deed. The trouble s, there is
no such multibillion-dollar Apple
campaign. Apple simp.y announced

The Jesus Phone

the product, and then did nothing. It

has only been in the last month that’

there have been some television ad-
vertisements, and those were merely
product demonstrations set to mu-
sic. Granted, it was nice music, but it
was also just an iPhone being put
through its paces, hardly the recipe
for hype,

Some will say I’'m missing the most
important factor in Apple’s market-
ing campaign: master showman, and
Apple founder and CEOQ, Steve Jobs.
He has beenthe one driv-
ing the promotion using
his personal,persuasive-

Show me his recent iPhone-
pumping appearances ‘on
CNBC. None. Or on CNN.

uous in his almost, com-
plete media absen&e. It
must be a fairly postmod-
ernstyle of promotion that
has Mr. Jobs playing mas-
ter showman largely by be-
ing inyisible.

Soifthere hasn’t really
been much of an iPhone
marketing cainpaign, at
least in orthodox terms,
and Apple demonstrably

attention, is it the Apple
addicts out there-that are
responsible for the hype?
Apple does have some of
. the most ardent fans of

any modern company, more similar

to cult members than customers, but
there simply aren’t enough of them
to explain the iPhone’s cultural ubig-
uity.

If it’s not the nrarketing campaign,
northe cult of Apple, nor the showman-

 ship of the charismatic Steve Jobs,

then how has the iPhone succeeded in
getting millions of people interested
inbuying something so expensive that
hasn’t even been launched?

. I'll tell you. First, people hate
their cell phones. Other than making
phone calls—a downright dreary bit
of business—using phones for Inter-
net, entertainment and pretty much
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ness and charm. Fine.

None. He hasbeen conspic- |

isn’t suffering for iPhope,

anything else has been abysmal. Celi
phones are best characterized as
crippled, paternalistic devices best
suited for people who think strait-
jackets are comfortable evening

iPhone mania says a
lot about how much
people hate their
currenl wireless
options.

wear. They have horrible Web brows-
ers, crummy screens, and obscure-to-
the point-of-opacity interfaces. (Af- .
ter all, some of the iPhone’s mnost
hyped features, like maps, are on tra-

By Richard A, Epstein N

his past week, a sharply divided
TSupreme.Court in Hein v. Free-

dom From Religion Foundation
held that President Bush’s faith-based
initiatives could not be challenged in
federal court as a prohibited state es-
tablishinent of religion. Hein said noth-"
ing about the merits of the underlying
challenge, but relied instead on the
constitutional rule that denies taxpay»
ers “standing” to sue.

Many liberals criticized the deci-
sion because it erodes the line be-
tween church and state. Many conser-
vatives have hailed the decision for
the opposite reason. I think the liber®
als have a point on the merits—but
quite apart from the merits, conser-«
vatives who cheer Hein make a criti-
cal mistake. Any defender of [imited
government who believes it an origi-
nalist interpretation of the Constitu-
tion should reject, root-and-branch,
the court’s hostility to taxpayer
standing.

“Standing” doctrine helds that
only ‘certain individuals=are in posi-
tion to challenge the' constitutional-
ity of various government actions. To-
day’s basic rule allows. challenges
only from parties with a distinct
“pocketbook interest,” such as_per-
sonal injury or contract loss, That
rule blocks taxpayers {rom suing to
stop action that they claim lies out-
side congressional or executive
power.

The doctrine arose from two com-
panion suits brought in 1923 against
Andrew Mellon, then Secretary of the
Treasury, to block the collection and
expenditure of funds under the 1921
Maternity Act, which offered to coop-
erating states federal grants intended
to reduce infant and maternal mo%l-
ity. Any state could opt out of thé grant=-
but its citizens could not opt out from
the taxes needed to fund it. Massachu-
setts and Mrs. Frothingham sought to
stop a program they claimed was exclu-
sively of local concern under the 10th
Amendment, which reserves powers
not delegated to the federal goven-_
ment to the states. Justice Sutherland,
writing for a unanimous court, ducked

the substantive issue by denying stand- .

ing to both plaintiffs. .
Since then, the one major excep-
tion to the standing doctrine surfaced

" phones,

ditional cell phones as well. You just
can’t find the feature.)

But in addition to hating their
people hate their cell phone
carriers. Hate, hate, hate, hate. The
major cellular providers—with their
ham-handed “support” and fascist con-
trol of software that can run on phones
directly—are right up there with the
IRS in terms of inspiring your aver-
age mobile phone user’s disgust and
loathing.

To such consumers, Apple’s
iPhone seems like a cool drink of wa-
ter. These people want to be liberated
either from bad phones or from bad
phone companies. They want to
choose a device that does all the
things they want to do—calling, be-

ing entertained, consuming informa- .

tion—not ali the things their phone

in 1968 in Flast v. Cohen, which did al-
low taxpayers an establishment
clause challenge to the payment of fed-
eral funds to religious schools. Hein
asked whether the Flast exception al-
lowed taxpayers to challenge discre-
tionary executive branch expendi-
tures in support of faith-based initia-
tives. The upshot was a three-way
split. Justice Alito, writing for the
Chief Justice and Justice Kennedy,
held the Flast exception did not. Jus-
tices Scalia and Thomas wanted to
deny taxpayer standing acrdss the
board, overruling Flast. That uneasy
coalition tossed the Foundation out of
court. Justice Souter speaking for Jus-
tices Stevens, Ginsburg and Breyer ar-
gued that Flast governed.

Taxpayers bave
every right

w_to challenge

unconstitutional
governiment.

,

They all addressed the wrong ques-
tion: The proper rule should allow all -
taxpayers free rein to challenge either
Congress or the executive branch for
overbleppmgthelr consmutlonal au-
thority.

At stake is whether judicial review
itself remains as a check on the politi-
cal branches. Blocking taxpayer stand-
ing often leaves no one to challenge
congressional or presidential actions
as inconsistent with our basic constitu-
tional design—allowing both
branches to act in areas where they
have no constitutional authority.

Many conservatives might react in
horror: High-flying legal

courts. But linits on taxpayer stand-
ing do not derive from any textual com-
mand. They rest on a serious misread-
ing of the constitutional text, which
contains no standing requirement at
all.

Article IIl states that “the judicial
power [of the federal courts] shall ex-
tend to all cases in Law and Equity.”
Thereafter follows a discrete list of
various disputes over which that

power $hall be exercised: suits aris-_

.

company thinks they should do {(and
then be charged $5 a month per fea-
ture for the privilege). They want
phones that make it possible to do

calls over wi-fi, to the point that cellu- -

lar companies could potentially be-

‘come irrelevant.

The massive upwelling of grass-
roots support for the iPhone shows
that a revolution has been building
for some time. Now it’s here. Cell
phone carriers are going to havetore-
spond by cujting the length of con-
tracts and eliminating exclusivity,
and most important, by finally being
responsive to their market. If not,
iPhones (or their successors) will fin-
ish them off. -

Mr. Kedrosky is a venture capitalist .

and CNBC analyst.

Scalia’s' Judicial Activism

ing under the Constitution and fed-
eral laws, suits to which the U.S. is a
party, and the like. Nothing about
this limits who counts as a proper
plaintiff. It is therefore -a supreme
sleight-of-hand to assume that Arfi-
_cleliljustifies this self-imposed Iimit
on judicial power.

Quite the opposxte The pocket-
book or- discrete-injury requirement,
of standing is rightly implied for
cases “in law”—thatis, thé old com-
mon-law courts— where only dam-
ages could be awarded. But from well
before even the federal constitution
unified state and federal courts,
courts _could use their powers of eq-

. uity toissue injunctions to stop theil-

legal actions of corporations, associa-
tions, or local governments at the in-
stance of shareholders, members or
taxpayers.

Justice Scalia therefore takes a:
blatantly anti-originalist position by
reading into the Constitution a limi-
tation found neither inits text nor its
basicstructure, nor in the general ju-

‘_‘ dicial practice running deep in our
history. Hein does not involvea ques-

tion, as he says, of “mental displea-
sure” on the part of members.of the
Freedom from Religion Foundation.
The question is about the structural
integrity of our government under
the Constitution. It is not Flast that
needs tobe overturned, but Frothing-
ham v, Mellon.

There are high stakes hereinthe on-
going debate between majoritarians
and limited government libertarians.
Majoritarians may think that our Con-
stitution is simply a blueprint to orga-
nize democratic politics. But its elabo-
rate system of separation of powers,
checks and balances, and individual
guarantees, reveals a far more corfi-
plex structure.

These issues have and will replay
themselves in areas from national se-
curity to énvirenmental protection,

wvhere federal legislation and-execu- -

tive initiatives could raise serious con-
stitutional questions, When they do,
our commitment to limited govern-
.ment calls for a full and substantive
analysns, not an artful dodge by unprin-
cipled procedural tricks.

Mr. Epsteinis a professor of law at
the University of Chicago and a senior
fellow at the Hoover Institution.



