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Individual Intention and Classification 35

Section I1. — Utilization and Misrepresentation

32. — When does utilization become abnormal? The determination of this moment marks the
instant when misrepresentation appears. A determined classification corresponds to a view of
the concrete data. The material elements are considered therein such as they are. Logically
framework and content must then correspond perfectly. Of course, as we have said, a content
can serve as a support to several frameworks. But this is so because the point of view adopted by
the minds varies from one case to another. Let us suppose to the contrary that it remains
constant or that a given content is likely to be considered only from a given point of view. The
misrepresentation of the material elements will appear once the individual intentions try to apply
to a given content a classification that doesn’t correspond to the material elements which
compose it at a given moment.

33. — But the passage from utilization to misrepresentation proves to be imperceptible.
Modern Romanists distinguished the essential elements, the natural elements, and the accidental
elements of a contract (36). The accidental elements are those which are appended to a given
contract by the stipulations of the parties and do not exist without them. Misrepresentation of the
accidental elements cannot be spoken of in their regard, since the addition of a given content of
accidental elements does not normally engender a change in framework. The notion of
accidental elements, which has been considered as “unique to the Roman conception” (37), will
be considered further on when studying the theory of the “ancillary elements” (38).

The natural elements of a contract are those which originate with the type of contract
adopted, in the absence of stipulation of the contracting parties. But these parties can remove a
natural element without the framework chosen being thereby transformed. The natural elements
replace intention. In its negative aspect, the action of the individual intention on the natural
elements does not generate a misrepresentation of the elements of the classification. However,
the examination of this action in its positive aspect is revealing. Because the parties adjoined, to
the contract chosen by them, natural elements normally pertaining to another contract, the...
[remaining portion of article is not included]

(36) Cf. on this point Girard, 8" ed., p. 576, note 2.

(37) P. Durand, “Conventions of irresponsibility”, Paris thesis 1931, p. 218; cf. Ourliac and de Juglart,
note to J.C.P. 1953, ed. G. 2-7433.

(38) Cf. hereinafter, Book I, Title I, no. 392 and s.



