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Authority of the County of Monterey et al Doc. 3

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

THOMAS M. SEARS, Case No.: 11-CV-1876-LK
Plaintiff,
ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT, DENYING PLAINTIFF'S
MOTION FOR LEAVE TO FILE
FOURTH AMENDED COMPLAINT

V.

HOUSING AUTHORITY OF THE COUNTY
OF MONTEREY, et al.,

Defendants.

N N N N N N N e e e ”

Plaintiff Thomas Sears (“Sears”) brings thgion against his former employer, Monterey
County Housing Authority Development Corption (“HDC”) for wrongful termination in
violation of public policyyiolation of Cal. Labor Code § 1102 &nd retaliation in violation of the
False Claims Act (“FCA”), 31 U.S.C. § 3730(h)(Before the Court are Defendant HDC'’s Motion
for Summary JudgmendeeECF No. 250, and Plaintiff Sears’ Motion for Leave to File a Fourth
Amended ComplainseeECF No. 264. Both motions are fullyiefed. Pursuant to Civil Local
Rule 7-1(b), the Court finds these matters appate for resolution without oral argument and
hereby VACATES the hearings on these Motisasfor April 10, 2014, at 1:30 p.m. The Court,
having considered the record in this caseliepiple law, and parties’ briefs, GRANTS HDC'’s
Motion for Summary Judgnm¢ and DENIES Sears’ Motion fdreave to File a Fourth Amended

Complaint for the reasons stated below.
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BACKGROUND

A. Factual Background

In October 2006, the Housing Authority oktounty of Monterey (‘HACM”) hired Sears
as a Senior Construction Mayex and Deputy Director of Delepment for HDC, a nonprofit that
had not yet launche&eeECF No. 268 (“Sears Opp. Deglf 5. In or around June 2010, Sears
officially transferred to HDC, as the entibgcame independent of HACM. ECF No. 253 (“Warre
Decl.”) § 6. Starla Warren, whecruited Sears at HACM, was Sears’ supervisor at HDC. Sears
Opp. Decl. 11 4-5.

In early 2009, while he was still at HACM, &s “began noticing and speaking out agains
practices which [he] felt were unlawful andvilolation of state antederal regulations.id. § 9.
These alleged violations includte(1) bid-fixing in violaton of HUD federal procurement
regulations, in connection to & different HDC development projsc{2) falsifying estimates on
applications for federal HUD funilg; (3) creating fraudulent documents on applications for stat
funding; (4) violations of the Fairdiising Act; and (5) commingling of funds. {1 27-56. Sears
contends that he reported the afoentioned legal violations to Warred.

Sears asserts that his relationship with Walbesgan to change as a result of his vocal
complaintsld. 1 11. Sears felt that Warren wanted louat of HDC, and that because she was
newly empowered with the authority to fire him after HDC'’s split from HACM, Warren engage
a deliberate campaign to “paper” Sears by gi\Begrs several reprimands and warnings, and
placing Sears on administrative leaktk.| 22.

The first of these reprimands took placeuty 2010, shortly after HDC became an
independent entity from HACMd. § 13. Sears then complained to John Curro (“Curro”), a
construction manager consultant, and Warren, albbbat Sears perceived to be bid-fixing in
connection to two development projedts. |1 12, 14. Sears went antwo-week vacation, and
upon his return, received a letter from Warren stgtinat Sears would berteinated within five
working daysld. { 15. Sears was placed on administrative leave from July 19, 2010 to August

2010, with a “Preliminary Notice of Proposed Termination Actide.”

2
Case No.: 11-CV-1876-LHK
ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND DENYING PLAINTIFF'S
MOTION FOR LEAVE TO FILEA FOURTH AMENDED COMPLAINT

—

11°)

d in

27,




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

Sears argues that the preliminary termination notice was retaliation for his vocal comp
of bid-fixing. Opp. at 10. HDC'’s notice, howeveketailed four reasons for HDC'’s preliminary
decision to terminate Sears: (1)a8&prepared tax credit applicats that were unreadable and ha
to be re-done by other HDC employees; (2) Seapsaperly stored documents on an external ha
drive; (3) Sears failed to develop a budget fanpefees in a timely fashion and did not obtain thg
necessary signatures for the permits’ submisggmpardizing the application; and (4) Sears
mismanaged architectural caatts, which caused a time crunchthe application process and
required two contracts to be-weitten and re-executed. Warr®ecl. § 7. Sears filed a timely
appeal, and while the hearing officer found defigies in Sears’ performance, the officer
concluded that Sears’ condutid not merit terminatiorid. § 8; Sears Opp. Decl.  16.
Importantly, the second basis regarding storagefofmation on an external hard drive echoed
Warren’s previous warnings to Sears. In Me2010, Warren reprimanded Sears for not placing
files on the shared drive. Warren Decl. Ex. Ethft time, Warren and Sears had discussed that
Sears’ external hard drive would bsed for drawings and photos only.; Sears Opp. Decl. Ex. F,
at 2.

While Sears was on administrative lead®C employees had to access Sears’ HDC
computer to find HDC documents. WarrencDd] 11. HDC employees discovered voluminous
amounts of non-HDC-related business documéatSpecifically, the employees discovered
business documents related to EnTech, Inc.r@ocation of which Sears and his wife, were
officers, and numerous documents such as “patsspbforeign nationalgyne billion dollars in
‘Treaty of Versailles gold certificas,” ‘gold certificates issued lige Sultanate of Sulu and North
Borneo,’ . . . offshore bank account documents” and wire transfers. Warren Decl. Ex. F. HDC
discovered several emails relating to EnTech bgsitlgat were addressed to and from Sears’ HL
email address, and included his title andkptace email signater Warren Decl. § 13.

Shortly after returning to wé, on August 27, 2010, Warren gaSears a written reprimand

for violation of HDC's Information Security ando@flict of Interest Policies and HDC’s Standards

of Conduct. Warren Decl. § 15. Warren placed Sears on a “Corrective Action Plan,” asking fo
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Sears to improve his time management, limit peas calls and emails, develop a system for

organizing assignments, and be a good team pl@gars Opp. Decl.  17; Sears Opp. Decl. Ex. |.

Sears felt that he was greetedabthostile and discriminatory” wor&nvironment, and engaged an
attorney to direct HDC to address multipencerns. Sears Opp. Decl. § 19. On August 30, 2010
moreover, Sears sent a letter to the CalifoiTax Credit Allocation Committee regarding
HACM's violation of HUD bid proceduresd.  20.

HDC hired CSI Human Resources Group (“C3t"'september 2010 to investigate Sears’
complaintsld. §19; Warren Decl. 1 9. CSI's investigan into Sears’ work environment
substantiated some of Sears’ allegations, but rejectedaltbgations. ECF No. 251 (“Torres
Decl.”) Ex. A. For example,&ars complained about being issued a company phone, when HD
previous policy had been to reimburse employees for work-related usfabesg personal phone.
Id. at 5. Sears stated that he Wefswith a cell phone contractahhe could not cancel without
incurring fees, and all of his busirgsesontacts had his previous numbdrat 12. CSI found that
Sears’ allegation was accuralig. at 14. Sears also complained that his external hard drive was
taken away, which contained important da¢gded to perform his work dutiéd. at 5. CSI found
that Sears’ allegation was trud. at 14. Finally, Sears alleged th&arren had ordered staff to not
give Sears keys to his desk and the back ddoat 2. CSI substantiated this complaldt.at 14.

CSI did not substantiate Seaallegation that HDC'’s aff had been told not to
communicate with him, at risk of losing their jobs. at 1, 13. None of the employees CSI
interviewed corroborad Sears’ claimd. at 13. CSl also did not finduth in Sears’ allegation that
Warren had been disparaging him in the comitguatating that Sears provided no specific
evidence to support this clairal. Sears also alleged that Warren ordered Sears to not speak to
Davis, a personal friendd. at 2. CSI found that Sears had takarren’s direction out of context,
as Paul Davis was an architect working gr@ect from which Sears had been removedat 13.
Warren’s order was limited to communicating widhvis as it relates to the projelet. CSI also
found that Sears provided no evidence to suppoddssrtion that he was demoted to projects ng

befitting his educational background or expeceror that HDC was piling on unreasonable
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amounts of workld. at 13-14.

Sears also complained that Warren statedhitbatould be reviewed every two weeks for
90 days, arguing that this was a doubssdard without reasmable justificationld. at 2. CSI did
not find evidence of disparate trewnt or a “double standardd. at 14.Sears also alleged that
after Warren’s promotion to CEO and PresidertibiIC, Warren suddenly found fault with Sears’
performance, even though nothing was brouglhtis attention prior to July 19, 2016@. at 2.
Warren responded that she had been Sears’ supefois/ears and had verbally coached him in
the past on his performandd. at 6. CSI did not draw any cdasion as to this allegatioid. at
14.

Importantly, during the course of the inugation, female HDC employees reported that
Sears made inappropriate sexual commentseinvtirkplace. Warren Decl. § 10. Accordingly, CS
conducted a second investigatiaquiring specifically intdahe sexual harassment clairtes.In the
second investigation, CSI learned that Sears had thrown a piece of candy at a female employ
cleavage, frequently made comments about a teampaop-worker’s chest arstared at her breasts
told co-workers that he was a “boob guy,” and tpadtures of a co-workés breasts, zoomed in,
and showed the picture to another employéatren Decl. Ex. D. Moreover, Warren Reed, a
business partner of HDC, reported that Searswede an inappropriate sexual comment about a
female non-HDC employee during a constructieeting. Warren Decl. § 21; ECF No. 252-2
(“Reed Decl.”) Ex. A.

On September 16, 2010, Warren gave Sears afaaprimand based on the findings of th
second CSl investigation and placed Sears onrashrative leave. Sears Opp. Decl. T 21; Warrer
Decl.  16. Three days later, on Septeni® 2010, members of HDC and HACM's board
received a message from Sears’ business assdcledes Miller, at theipersonal email address.
Warren Decl. 1 17. That same day, severaldaasmbers received phooalls at their homes
from Miller. Id. The next day, another one of Sears’ibeiss associates, Michael Hinrich, wrote
HDC'’s board threatening to sud. § 18. One week later, Miller erted the board threatening to

sue as wellld. § 19.
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While on administrative leave, Sears claimsrieenained committed to getting someone tq

take seriously the abuse, waste, and unlawfuliies that [Warren] and HDC were engaged in.”

Sears Opp. Decl. 1 23. Seatsleessed HDC and HACM'’s boards on September 27, 2010, urging

the boards to investigate violations of BUHACM, and HDC procurement regulatiohd.

On October 4, 2010, Warren notified Sear$\afrren’s decision to terminate Sears’
employment at HDC. Warren Def§l.21. Pursuant to this notificah, Sears was terminated that
same day. Sears Opp. Decl. 1 24. Warren assertshihdtased her decision on Sears’ failures to
comply with policies and standards, his engaget in inappropriate sexual conduct with HDC
employees and third parties, and his p@ork performance. Warren Decl. 1.21

On October 14, 2010, ten days after he wasitext®d, Sears sent a written complaint to
HUD’s Office of the Inspector General (“OIG'$ears Opp. Decl. {1 42. The complaint included
information about the reprisal he had discdsséh OIG over the phone, the script from his
address to the Board of Commasers, which occurred after his initial call, and information abo
additional developments since their firshgersation. Sears Opp. Decl. Ex. Q. HUD OIG
investigators later met with Sears and eventuallycluded that there was some merit to Sears’
allegations that HDC did not properly follddUD protocol. Sears @p. Decl. § 57. However,
Sears alleges that he “never received any infoomabout investigations into his complaints of
retaliation or reprisal first made in Septaen 2010.” ECF No. 208 (“TAC”) 1 29. Plaintiff also
“never received from HUD OIG an explanation of a decision nobtauct an investigation into
his complaints of retaliation or reprisald.

B. Procedural History

Plaintiff and his wife, Brendh. Stealy Sears, appearipgo se filed a complaint on April
19, 2011 against HACM, HDC, Warren, and approxityaigo-dozen other defendants. ECF No.
1. Eighteen defendants moved to dssrseveral of the Sears’ claimnsfive separate motions to
dismiss.SeeECF Nos. 53, 56, 61, 64, 91. On February 3, 2012, Judge Armstrong, to whom th
case was assigned, granted all five mottordismiss with partial leave to amer8keECF No.

158.
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On March 5, 2012, Seatsepresented by counsel, filedrast Amended Complaint against
HACM, HDC, Warren, the County of Monterey, and CSeECF No. 159. Sears also filed a
motion to change venue from Oakland, veh@dadge Armstrong is located, to San J8seECF
No. 160. Four days after filing the FAC, on Mh 9, 2012, Sears voluntarily dismissed then-
Defendant County of Montere$geeECF No. 163. On Aprill, 2012, Sears filed a Second
Amended Complaint asserting seven causexidn against defendants HACM, HDC, and
Warren.SeeECF No. 176. CSl was no longer included as a defen8agtid Judge Armstrong
granted Sears’ motion to transfer on May 10, 20&d,the case was transferred to San Jose and
assigned the undersigned JudgeeECF No. 181.

After the case was transferred, Sears voluntdiggnissed, with prejudice, his first cause of
action for violation of California Labor Codee&ion 1102.5 against HACMs well as his fourth
through seventh causes of actiomiagt all remaining defendan®eeECF No. 187. Sears
subsequently dismissed HACM altogetteeeECF No. 203. The Court set a case schedule on
August 29, 2012SeeECF No. 189. Under that case schediset discovery was set to close on
April 25, 2013 with expert diswery to close on June 6, 205®e id

On August 31, 2012, HDC and Warren filed a motion to dismiss the Second Amended
Complaint.SeeECF No. 190. In this motion, HDC and Warrgought to dismiss Sears’ (1) first
cause of action to the extent it alleges aatioh of California LaboCode Section 1102.5, which

prohibits an employer from retaliating against an employeprtniding information of alleged

-

illegal conduct to law enforcement agencies; @)decond cause of action alleging whistleblows
retaliation in violéion of American Recoveryma Reinvestment Act (“ARRA”)Ld.

On January 23, 2013, this Court granted HDCWadren’s motion to dismiss with leave tg
amend because Plaintiff failed tohexist his administrative remedi&eeECF No. 207. The Court
noted that Sears filed complgsrover the internetith the HUD OIG #deging violations by
HACM, HDC, and Warren “[b]efor©ctober 4, 2010” and “in or about September to November
2010.71d. at 9. The Court, however, dismissed the ARB&AmM because the SAC “fail[ed] to show

! Sears’ wife is no longer a party to the cé&&eeECF No. 159.
7
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that Plaintiff filed a complaint with the HUD Insptor General regardirtge alleged retaliation, a
requirement if Plaintiff is to show PIdiff exhausted his admisirative remediesfd. at 10.
However, the Court granted Sears leave to ametalths ARRA claim to allow Sears to allege
facts showing that Sears filedcomplaint with the HUD Inspect@eneral alleging whistleblower
retaliation.ld.

On February 11, 2013, Sears fileid TAC against HDC and WarregeeECF No. 208.
Sears alleged the following causgsaction: (1) violation of Cdornia Labor Code Section 1102.5
and for wrongful termination in violation of publpolicy based on the aforementioned violation g
Section 1102.5 (against HDGreTAC 11 39-40; (2) whistlebloweetaliation in violation of the
ARRA (against HDC and WarrergeeTAC | 47-55; and (3) whigblower retaliation in
violation of the False Claims Act (against HDE2eTAC 11 56-63.

On February 22, 2013, HDC and Warren moved to dismiss the second cause of action
whistleblower retaliation in vialtion of ARRA—on the groundsdhSears failed to exhaust his
administrative remedies as to this claBeeECF No. 209-1. On April 3, 2013, the Court extende
the deadline for discovery (botadt and expert) to September 12, 2(8&8ECF No. 218. The
Court granted Defendants’ motion to dismigth prejudice on August 22, 2013, because Sears
had not adequately alleged exhaustiespite several opportities to do soSeeECF No. 230.

This effectively dismissed Defendant Warren frtia case, since the ARRA cause of action was
the only cause of action to which she was a defendant. The first cause of action (for violation
Section 1102.5 and wrongful termination in viaatiof public policy) andhird cause of action

(for False Claims Act retaliation) survived theigas motions to dismiss. The Court then granted
stipulations to continue the discoyaleadlines through February 13, 2034eECF No. 232.

On February 25, 2014, HDC filed its Motidor Summary Judgnm¢. ECF No. 250. On
March 13, 2014, Sears filed an Opposition to HDK2otion for Summary Judgment. ECF No.
2672 On March 14, 2014, Sears filed an Ex PartgitMoto deem the Opposition as timely filed,

% In connection with Sears’fiposition, Sears filed an Obj@mn to Defendant’s Evidence

Submitted in Support of its Motion for Partial Summary Judgn&seECF No. 270. Local Rule

7-3(a) provides that all evidentjaobjections “to [a] mbon must be containeadithin the brief of

memorandum.” Accordingly, the Court OVERRULESars’ evidentiary obgtions that are not
8
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which HDC has opposedSeeECF Nos. 288, 293, 296. On March 20, 2014, HDC filed a Reply
support of its Motion for Summary JudgmeBeeECF No. 298.

On March 7, 2014, three weeks after the clos#issfovery and on week after a dispositive
motion had been filed, Sears filed a Motionlfeave to File a Fourth Amended Complaint,
seeking to add a cause of action for defamadgainst HDC and to re-add Starla Warren (who ha
been dismissed as a party on August 22, 2013) as a defeddeBCF No. 264. On March 19,
2014, HDC filed an Opposition to SeaMotion for Leave to AmendseeECF No. 297. On
March 21, 2014, Sears filed a Reply upport of his Motion for Leave to Amen8eeECF No.

300.
. LEGAL STANDARD

A. Motion for Summary Judgment

Summary judgment is appropgaif, viewing the evidencand drawing all reasonable
inferences in the light most favorable to the mowning party, there are nomgne disputed issues
of material fact, and the movaistentitled to judgment as a matté law. Fed. R. Civ. P. 56(a);
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). A fact is aterial” if it “might affect the

outcome of the suit under the governing law,” andspute as to a materiglct is “genuine” if

raised in the Opposition. In its Reply in support of the Motion for Summary Judgment, HDC r§
several evidentiary objections to exhibits aatuced by Sears in support of his opposition. To the
extent the Court relies uponrgiaular evidence, the Court diiesses HDC'’s objections in the
Discussion sectiorSee supr&ection Ill.
% In the Ex Parte Motion, Sears’ counsel codtethat various declafans in support of the
Opposition, which were filed on March 14, 2014 revantimely by a couple of hours due to
problems with electronic case filin§eeECF No. 288. HDC opposes SgdEx Parte Motion on
the grounds that the deadlinefile the Opposition was March 11, 2014, not, as Sears’ counsel
believes, March 13, 2018eeECF No. 293. In a Reply, Seaunsel suggests that HDC
deliberately filed its Motion for Summadudgment early tprejudice SearsSeeECF No. 296.
HDC has the better of the arguments. The Ce@tise Management Order, ECF No. 249, set th
last dayto file dispositive motions as Februay, 2014. In fact, HDC filed its Motion for
Summary Judgment on Febru&¥, 2014. This was within HDC's rights. The Opposition was du
fourteen days from the date of the Motion, which would have been March 11 S#Clvil L. R.
7-3(a). HDC, when it filed its Motion, approprigtelocketed the deadline for Opposition as Mard
11, 2014 SeeECF No. 250 (“Responses due by 3/11/201Kbnetheless, the Court GRANTS
Sears’ Ex Parte Motion for a three day esien. HDC has suffereab prejudice from the
untimely filing. This Court issuedn order to ensure that HDC would have seven days from the
date of the untimely Opposition to file HDC’s jptg, which is the time period the Local Rules
contemplateSeeECF No. 295. Further, the Court finds titatould be unfair to preclude Sears
from responding to a dispositive motion because of his counsel’s error.

9
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there is sufficient evidence forraasonable trier of fact to dele in favor of the nonmoving party.
Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). “If the evidence is merely colorable, pr
is not significantly probative,” theourt may grant summary judgmelat. at 249-50 (citation
omitted). At the summary judgment stage, the €Ctdoes not assess credibility or weigh the
evidence, but simply determines whetharéhis a genuine factual issue for triddSuse v. Bell
547 U.S. 518, 559-60 (2006).

The moving party has the burden of demonstratiegabsence of a genuine issue of fact fopr

trial. Celotex 477 U.S. at 323. To meet its burden, “theving party must either produce evidenc

117

negating an essential element of the nonmopanty’s claim or defense or show that the
nonmoving party does not have enough evidenem @ssential element to carry its ultimate
burden of persuasion at triaNissan Fire & Marine Ins. Co. v. Fritz Cos., In210 F.3d 1099,
1102 (9th Cir. 2000) (citation omitted). Once theving party has satisfiets initial burden of
production, the burden shifts to the nonmoving pertgshow that there is a genuine issue of
material factld. at 1103.

B. Leaveto Amend

Under Federal Rule of Civil Procedure 15@Jarty may amend its complaint “once as a
matter of course at any time before a respanpleading is served.” Fed. R. Civ. P. 15(a).
Thereatfter, a party may amend only by leave efdburt or by written consent of the adverse
party.ld. Rule 15(a), however, instructs that “leavalshe freely given whejustice so requires.”
Id.; see alsceminence Capital, LLC v. Aspeon, In816 F.3d 1048, 1051 (9th Cir. 2003).

Leave to amend should be granted whereetigeno “undue delay, bad faith or dilatory
motive on the part of the movaneépeated failure to cure dekeicies by amendments previously
allowed, undue prejudice to tlopposing party by virtue of alleance of the amendment, [and]
futility of the amendment [.]See Leadsinger, Inc. v. BMG Music PubBd2 F.3d 522, 532 (9th
Cir. 2008) (quoting-oman v. Davis371 U.S. 178, 182 (1962}ucco Partners, LLC v. Digimarc
Corp, 552 F.3d 981, 1007 (9th Cir. 2009).

Ultimately, the grant or denial of an opportiyrio amend is within the discretion of the

10
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district court.Foman 371 U.S. at 182 (“district coumbay properly deny leave to amend but
outright refusal to grant leave without any jughify reason is not an exase of discretion”);
Eminence Capital316 F.3d at 1051-52 (underlyipgrpose of Rule 15 is to “facilitate decision on
the merits, rather than on the pleadings or techhesl). The district court has particularly broad
discretion to deny leave to amd where plaintiff has previously amended the complali@n v.
City of Beverly Hills 911 F.2d 367, 373 (9th Cir. 199@xcord Sisseton-Wahpeton Sioux Tribe v
United States90 F.3d 351, 356 (9th Cir. 1996) (denying leave to amend complaint where the
plaintiff conceded that the proposed amendmemrtsianilar to the existinglaims already asserted
in the second amended complaint).
[11.  DISCUSSION

A. False Claims Act Claim

HDC argues that it is entitled to summary jodnt as to Sears’ FCA claim because: (1)

Sears has not introduced evidence to estabishre faciecase of retaliation; (2) HDC had

legitimate non-retaliatory reasons for terminatieguS; and (3) Sears has not introduced evideng

to demonstrate that HDC'’s explanation for teratimg Sears is mere pretext for impermissible

retaliation. Mot. at 14. Sears argues that HDC's discrintioa against residents or beneficiaries

of federal HUD funds, engaging in improper practiagdating to the bidding process for certain
HACM housing projects, and creating false documents all constitute making false claims to th
federal government. Opp. at Is&e als@ears Opp. Decl. Furthermofggars alleges that HDC
had knowledge of his belief that the conduct allegauktituted a false claim, and that Sears was
terminated in retaliation for his protected aityivOpp. at 12. In its Reply, HDC responds that
Sears did not present evidence with regard taswee of pretext, whicts dispositive of his
retaliation claim. Reply at 3. As explathbelow, the Court agrees with HDC.

“Congress added 31 U.S.C. § 3730(h) to the HC2086 to protect ‘whitleblowers,’ those
who come forward with evidenceetin employer is defrauding tlgovernment, from retaliation by
their employer.’'U.S. ex rel. Hopper v. Antof1 F.3d 1261, 1269 (9th Cir. 1996). The FCA

protects employees from being “discharged, deho. . . or in any other manner discriminated
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against in the terms and conditions of employment . . . because of lawful acts done by the
employee . . . in furtherance of an [FCA] action . . . , including invegigéor, initiation of,
testimony for, or assistance in an [FCA] anti. . .” 31 U.S.C. § 3730(h). An FCA retaliation
claim requires proof of three elements: “1¢ #mployee must havedieengaging in conduct
protected under the Act; 2) the employer musehamown that the employee was engaging in su
conduct; and 3) the employer must have discriminated against the employee because of her
protected conductCafasso, U.S. ex rel. v. Gen. Dynamics C4 Sys.,d8¢.F.3d 1047, 1060 (9th
Cir. 2011).

The Ninth Circuit has not exgssly determined whether tMeDonnell-Douglasurden-
shifting analysis utilized by the courts in anahggretaliation claims undédiritle VII of the Civil
Rights Act also applies to whisblowing claims under the FC&ee McDonnell-Douglas Corp. v.
Green 411 U.S. 792 (1973). However, many other courts have extendsttBennell-Douglas
framework to FCA retaliation claim§See Harrington v. Aggregate Indus. Ne. Region, B&8
F.3d 25, 30-31 (1st Cir. 201®ollecting caseskee also U.S. ex rel. Berglund v. Boeing, 885
F. Supp. 2d 1020, 1040 (D. Or. 2014lgighorn v. Quest Health Carg70 F. Supp. 2d 1069, 1092
(D. Or. 2012). Moreover, in other contexts, the Ni@ircuit has imported Title VII doctrine to the
FCA retaliation contextMoore v. Cal. Inst. of Tech. Jet Propulsion L&¥5 F.3d 838, 847-48
(9th Cir. 2002) (conduct does not constitutedhetion” under the FCA unless it would be
sufficient to constitute an adverse employment aatiater Title VII).

The Court will therefore apply thdcDonnell-Douglasalancing analysis here. Under that
analysis, Sears bears theiadiburden of establishing@ima faciecase for retaliation under the
FCA. That is, Sears must make an initiabwing as to the thredements described Dafasso
(protected activity, employ&knowledge, and causationalmer v. HCA, In¢.423 F.3d 606, 613
(6th Cir. 2005)@brogated in part on other grounds Bgx v. Vice 131 S. Ct. 2205 (2011) (noting
that aprima faciecase of FCA retaliation requires evidencat the plaintiff engaged in protected
activity, that the defendant knew thie exercise of plaintiff's protéed rights, that defendant took

an employment action adverse to plaintiff, Zimat there was some causal connection between tk
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protected activity and thalgerse employment actiorgee also Harrington688 F.3d at 31-32

(holding that to clear thfow bar” required to establish a pranfacie case, plaintiff must present

evidence as to the protectediaty element, the knowledge element, and the causation element).

If Sears makes thigrima facieshowing, the burden of productishifts to HDC to articulate a
legitimate, non-retaliatory explanatidor the adverse employment acti@erglund 835 F. Supp.
2d at 1040. If HDC successfully rebuts the inferesicestaliation, the burden of production shifts
back to Sears to demonstrate that HDCt#ffered explanation is merely a pretext for
impermissible retaliatiorid.

In the instant case, the Court newxd reach whether Sears establishpsraa faciecase,
because Sears fails to raise a material factgpLite as to pretext. Accordingly, the Court will
assume for purposes of this Motion that Sears has establighedafaciecase See Vasquez v.
Cnty. of L.A. 349 F.3d 634, 642 (9th Cir. 2003) (“[E]vessaming that [plaintiff] could establish
his prima facie case, his claim would fail becalseould not show that [defendant’s] reason wa
a pretext for discriminatory intent.”). The Counus begins by describing the evidence of HDC'’s
non-discriminatory reasons for terminating Sears, and then turnseuvitlemce of pretext.

1 Non-Discriminatory Reason for Termination
Once a plaintiff establishegpaima faciecase of discrimination, the burden shifts to the

employer to offer a legitimate, non-retdbry reason for the adverse employment

decision.See Reeves v. Sanderson Plumbing Prods, 980.U.S. 133, 142 (2000). This burden i$

one of production, not persuasi@t. Mary’s Honor Center v. Hick809 U.S. 502, 509 (1993).
HDC argues that Sears was terminated forrs¢ven-retaliatory reasenSears’ (1) sexual
harassment of female co-workers; (2) use afkmmputer to condugtersonal business; (3)
disclosure of confidential contact informati@md (4) poor work performance. Mot. at 13-16. The
Court will address these reasons for termination in further detail.
a) Sexual Har assment
HDC provides evidence indicag that both HDC employees and HDC's business partne

raised concerns about Seagagaging in unprofessional appropriate sexual conduct. HDC

13
Case No.: 11-CV-1876-LHK
ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND DENYING PLAINTIFF'S
MOTION FOR LEAVE TO FILEA FOURTH AMENDED COMPLAINT

U7




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

contends that two female HDC employees ra@®atterns about inappropriate sexual comments
Sears during CSI’s initial investigation of Seassrking conditions, which was prompted by Sea
himself. Sears Opp. Decl. § 19; Torres Ded. €SI interviewed the two female employees and
found that Sears had thrown e of candy at a female employgeleavage, frequently made
comments about a temporary co-waikehest and stared at her s&atold co-workers that he
was a “boob guy,” and took pictures of a co-workérsasts, zoomed in, and showed the picture
another employee. Torres Decl. Ex. B. at 20-24 ihterviewed employees also made reference
an incident where Sears stared at the bredstco-worker who was walking up the stairs and
tightening the strings to her blousé. at 20, 22. Sears laughed when the co-worker told him,
“That’s disgusting. You didn’'t havi® stand there watching, you could have walked over to your
desk.”ld. at 20. As a result of this nduct, CSI concluded that Se&iesd engaged in inappropriate
conduct.ld. at 19.

Moreover, in September 2010, Warren Reed, one of HDC’s bugagsers, wrote HDC
an email stating that during a constructioeeting, Sears made a “few inappropriate and
unprofessional comments regeugla woman’s physical charaasdics, which were sexual in
nature.” Reed Decl. T 2. Reed noted that “offeenale] staff who wergresent . . . did also
mention . . . that [Sears’] comments made tiveny uncomfortable.” Reed Decl. Ex. A.

As courts have long recogmeid, this type of sexual ressment is a legitimate, non-
retaliatory reason for terminatio8ee Byrnes v. Lockheed Martin Cob7 Fed. App’'x 34, 35
(9th Cir. 2007)Wade v. Roper Industdo. 13-3885, 2013 WL 6732071, at *4 (N.D. Cal. Dec.
30, 2013)Kraus v. Presidio Trust Faciligis Div./Residential Mgmt. Branch04 F. Supp. 2d 859,
867 (N.D. Cal. 2010). The Court therefore findgttHDC has met its burden of production as to
the sexual harassment rationfde Sears’ termination.

b) Use of Work Computer for Business

While Sears was on administrative leam July and August 2010, HDC employees

accessed Sears’ workplace computer to looklf@wuments. Warren Decl.  11. HDC discovered

business documents related to EnTech, Inc.r@ocation of which Sears and his wife, were
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officers, and numerous documents such as “patsspbforeign nationalgyne billion dollars in

‘Treaty of Versailles gold certificas,” ‘gold certificates issued hige Sultanate of Sulu and North

Borneo,’ . . . offshore bank account documents” ané tvansfers. Mot. at 14; Warren Decl. Ex. H.

HDC discovered several emails relating to EnTeclniess that were addressed to and from Sea
HDC email address, and included his title andkptace email signature. Warren Decl.  13. This
gave HDC the impression that Sears was uttizuorkplace computers for personal business, in
violation of their HDC Information Security ar@€bnflict of Interest Plicies. Mot. at 15. HDC
states that because Sears used his HDC woal eddress, the emails gave the impression of
being sanctioned by HDC or affiliated with HDC'’s official businéds.Warren Decl. {{ 13-14.
Furthermore, because government agencies regularly audit HDC in connection with HDC'’s re
of state and federal funding, Sears’ emails “dareate an impression of impropriety by HDC an
could force HDC to use its limited resources, ingroviding low income housing, but explaining
why such documents were on its computers.” Mot. at 15; Warren Decl. { 14.

Misuse of workplace computers or resournicagenerally a legitimate, non-retaliatory
reason for terminatiorSee Coons v. Secretary of U.S. Dep’t of Trea288 F.3d 879, 887 (9th
Cir. 2004);Twymon v. Wells Fargo Ca162 F.3d 925, 935 (8th Cir. 2006). The Court therefore

IS’

ceif

} =

finds that HDC has met its burden of production with regard to the misuse of workplace compluter

rationale for terminating Sears’ employment.
C) Disclosure of Confidential Contact I nformation
HDC placed Sears on administrative leave for a second time on September 16, 2010.
Warren Decl. 1 16. Three days later on 8eyiter 19, 2010, HDC and HACM board members
received an email from Charles Kgiller, who represented himseth be Sears’ business associate
and a consultant to Sears’ corporation, EnTechSeeECF No. 250-3 (“Styles Decl.”); 251-2

(“Williams Decl.”); 252-1 (“Espinoza Decl.”). The emails were sent to the board members’ priy

email addresses. Styles Decl. 1 2; Williams Degl. Bspinoza Decl. 2. Miller's email stated that

EnTech had been “slandered” by Warren, that Wésraction had the “podsility to affect a $932

million transaction which would attach liabilitp [Monterey County Housing Authority,] HDC
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and all directors personally,” and demanded a board meeting the next day “to mitigate damag
further.” Styles Decl. Ex. A. Styles, Williamand Espinoza all received phone calls on the
weekend from Miller at their home phone numbergleStDecl.  2; Williams Decl. § 2; Espinoza
Decl. 1 2. These phone numbers were made daita HDC, but were expected by the board
members to be kept confidential. Styles Decl. T 3; Williams Decl. { 3; Espinoza Decl. | 3.

On September 20, 2010, another business assafi&ears, Michael Hinrich, wrote the
HDC board threatening to sue for Warren’sgdigly slanderous commisrabout his company.
Warren Decl. Ex. P. One week later on Sefen27, 2010, Miller sent an email to the board
titled “Failure to Act, Notice of Suit,” that tha¢ened a lawsuit against the board for failure to
mitigate injuries to EnTech, and gave the bo&tdhours to “attempt corrections and mitigate the
compounding and accumulating damages if possidliams Decl. Ex. B. Styles, Williams, and
Espinoza all stated that Millersommunications with the board meconcerning, given that these
communications threatened HDC. Styles Decl. YBliams Decl. § 5; Espinoza Decl. | 5.

The HDC board members’ email addressed phone numbers were confidential, and
Sears was not authorized to disclose thisrmégion. Warren Decl. § 17. Warren stated that she
was concerned that the threatening emaildccjeopardize funding for HDC and force HDC to
expend resources defending against litigationf 20. Warren was also amerned that this would
reflect poorly on HDC during a government auttit.

The disclosure of confidential informati@a legitimate, non-retaliatory basis for
termination.Duncan v. U.S. Sec’y of Lahd@9 Fed App’x 822, 823 (9th Cir. 2003Jiitchell v.
Superior Ct. of Cal. Cnty. of San Mat&312 Fed. App’x 893, 895 (9th Cir. 2009). The Court
therefore finds that HDC has met its burdepmduction as to the disclosure of confidential
information rationale for Sears’ termination.

d) Poor Work Performance

HDC had documented examples of Sepmir work performance. In March 2010, Warren

reprimanded Sears for not placifiigs on the shared drive and aoinished Sears that Sears shoul

use his external hard drive only for drawingsl @hotos. Warren Decl. Ex. E; Sears Opp. Decl. B
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F, at 2. On July 19, 2010, HDC issued a “Prelimyridotice of Proposed Termination Action” that]
detailed multiple issues with Sears’ preparabbtax credit applications for two development
projects, including creating illegible documentst placing documents on networked drives for
other employees, and delays ili@tng necessary informationdm municipalities. Warren Decl.
Ex. A; Warren Decl. | 7. The notice stated thaars’ “job performance ev the past couple of
years has been reaching an unacceptable leveltrfew®ecl. Ex. A. Sears was immediately put o
administrative leave until Augug, 2010. Warren Decl. 1 8, 11. Seappealed from the July 19,
2010 notice and was ultimately not terminated. Warren Decl. | 8.

Two of HDC'’s development partners als@eessed an unwillingnesswork with Sears.
The executive director of the Housing Authoritytloé City of Paso Robles wrote an email to HD(
on August 23, 2010, requesting that Sears natsbgned to work on a specific development
project. ECF No. 250-4 (“Corella Decl.”) Ex. Raul Davis, an archit¢ working with HDC on
various development projects, wrote HRE email on August 26, 2010, stating “it was
uncomfortable . . . having conversations with [Sears] regarding the prigjeatsolved with. . . .
| think it would be best for the design teanttmtinue on without [Sedrswvolved.” ECF No. 252
(“Davis Decl.”) Ex. A.

The Court finds that HDC has met its bur@éproduction as to the poor job performance
rationale for Sears’ termination.

2. Pretext

A plaintiff can demonstrate that a defendaptsffered reasons for a challenged action ar
pretextual if the plaintiff introdces “sufficient evidence to create a genuine issue as to whether|
retaliation was the real moe#wnderlying his dismissalHarrington, 668 F.3d at 31. A plaintiff
must present “specific, substattevidence of pretext” to deft a motion for summary judgment.
Johnson v. Lockheed Martin Coylo. 11-1140, 2012 WL 2917944, at *8 (N.D. Cal. July 17,
2012). “[W]eaknesses, implausibilities, inconsistesciecoherencies, aontradictions in the
employer’s proffer” can give rig® an inference of pretext, a®ll as deviations from standard

procedures and close tempgpabximity between the employee’s termination and employee’s
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whistleblowing.Harrington, 668 F.3d at 38quotingMorgan v. Hilti, Inc.,108 F.3d 1319, 1323
(10th Cir. 1997))cf. Coszalter v. City of Salerd20 F.3d 968, 977 (9th Cir. 2003) (noting that
with regard to temporal proximity, there is noghri line rule for how much time is considered to
be “too long” to support an infemee of retaliation). To avoid sumary judgment, alaintiff must
produce sufficient evidence for a reasonable factfitmeonclude that each of the employer’s
proffered nondiscriminatorseasons is pretextugee Chapman v. Al Transpo229 F.3d 1012,
1037 (11th Cir. 2000)Ghosh v. Indiana Dep't of Envtl. Mgmit92 F.3d 1087, 1092 (7th Cir.
1999).

In this case, Sears makes three argumentstig the non-retaliatory reasons proffered by
HDC are pretextual: (1) there was a closariporal proximity” between his whistleblower
comments and the adverse employtreections taken by HDC; (2) Seawas a victim of “disparate
treatment” as compared to other employerd; (@) CSI’s investigation into the workplace
conditions at HDC was biasegainst him. Sears Opp. Deff] 11, 18, 19, 24; Opp. at 11. Sears
addresses the misuse of workplace compuatiedssexual harassment allegations, but does not
directly address the disclosuweconfidential information or # poor job performance described
by HDC. The Court will address eachSears’ theoas in turn.

a) Temporal Proximity

First, Sears offers a “temporal proximity’'gaiment to support an inference of pretext.
Sears alleges that Warren knewSafars’ complaints of HDC'’s “uaWful conduct and violations of
federal procurement regulationasfid subjected him to adverseiags “within months” of his
protected activitis. Opp. at 12.

Sears states that he began to speak out agaatsices that he belied were unlawful or in
violation of federal regulations “early in 200%&ars Opp. Decl. § 9. For example, in June 2009
Sears allegedly complained to Richard Russamadar of the HACM ForcAccount, of bid-fixing
in connection with a copper electrical wigi project at one of HDC’s developmerits.{ 32. Sears
contends that this @fixing was in violaton of HUD’s regulationdd.  33.

Sears alleges that a similar bid-fixing incidéstk place in July 2010. Sears states that he
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had a long-planned two week vacation from July 3, 2010 to July 18, BDJ013. Immediately
prior to the vacation, Sears protested to WaarahJohn Curro, a consultant working with HDC,
that he felt that HDC was engjag in bid-fixing with regards ttwo development projects, which
would violate HUD regulationdd. 11 14, 37. Sears notes that HD®ial decision to place him
on administrative leave, pending appeal of HDC's preliminary nate to terminate, occurred the
day after he returned from vacatidd. { 15. Sears’ appeal was successful, and he was reinstate
his former position with the same compensation as bdfbr§.16. However, after returning from
administrative leave on August 27, 2010, Sears redeav*Welcome Back” letter that reduced his
responsibilities and a formal reprand for his employment recordl. { 17.

Sears states, “At this point [August 27, 2010jatl not even worked a month with HDC, s
it is unclear how [Warrenjould have ‘so much data’ on my negative performaricey 18.

Sears also voiced his concerns about HDC'’s alleged procurement violations to the HDC boar
directors on September 27, 2010, and HDC terrathats employment approximately one week
later.ld. 9 24, 40.

Sears’ argument as to tporal proximity misrepresentie record. Sears expresses
incredulity at how Warren would have accuatad extensive negative data on his work
performance in August 2010 when “[he] had not even worked a month with HE®."L8. This
statement ignores that Sears had been wgrki HACM since October 2006, and that HDC is
simply the former development unit of HACM. Wen Decl. T 6. This unit broke off from HACM
in June 2010 after HDC was incorporated as its own non-profit edégSears Opp. Decl. Ex. A
(indicating that his supervisor at HACM was a&arla Warren); Sears Opp. Decl. Ex. D. There
was a complete continuity of operations irffsi@irectors, job asgnments, and compensation
between the former development departmeirAEM and its new form, HDC. Warren Decl. | 6;
Sears Opp. Decl. Ex. D. Sears’ attempt to dasbt on HDC'’s ability to develop an extensive
employment record by narrowing the relevant tpeeiod of review to the less than four months
between June 28, 2010 (the dat&eébrs’ transfer to HDC) to Qudier 4, 2010 (the date of Sears’

termination) is disingenuous. Sears Opp. Decll3[1R4. The more relevant time period is from
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October 2006 to October 2010, a four-year period.

Importantly, Sears also fails to establisk temporal linkage between many of his
whistleblowing activities and his termination. Sealegedly engaged protected activity since
2009,seeid. 1 9, but does not introduce any evidened timks his 2009 bid-fixing complainsge
id. 1 32, to Warren’s decision to terminate hiryear later in October 2010. Moreover, his
complaints to the HUD OIG in August 2010 andd@her 2010 and his complaints to the HDC
board in September 201€ke id J1 40, 41, all postdated Warren’s decision to place Sears on
administrative leave on at least one occasion for pedormance in July 2010, and in some case
after Warren’s decision to place Sears on admirigérdeave for a second occasion after the CSI
investigation in September 201@. § 15. Sears cannot allege retabn for whistleblower activity
made after an adverse employmeéatision had already been rendei®ele Ferretti v. Pfizer Inc.
No. 11-4486, 2013 WL 140088, at *15 (N.D. Cah.J&0, 2013) (“The proximity requirement is
met where a series of adverse employment actions begins ditatlg plaintiff engages in
protected activity.” (emphasis added)).

Finally, Sears’ most persuasive examplétemporal proximity” is completely undermined
by his own evidence. Sears seems to contleaickhe triggering eant for HDC'’s adverse
employment actions was his complaint to Wamad Curro in July 2010 about bid-fixing for two
development projects right befdnes vacation in early July 201@. § 15. Sears emphasizes that
he received the preliminary notice of ternian “the day after my return from vacatiorsée id.
However, this obscures that Warren issued theitation notice as a direct result of Sears’
failures to adequately complete important stateling applications prior to departing for this
“long-planned” vacation. Sears Opp. Decl. ExSEars Opp. Decl. 1 13. Neer the preliminary
notice from Warren, nor Sears’ appeal, makes aigyarce to bid-fixing oretaliation. Sears Opp.
Decl. Ex. E; Sears Opp. Decl. Ex. F. Insteadhltbe preliminary notie and response detail and
dispute specific problems thatose during Sears’ vacation witgard to organization and
accessibility of the project filegdlegibility of the preparedlocuments, problems with budget

calculations, and Sears’ failure to solicit necesgaormation from municipal partners. Sears
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Opp. Decl. Ex. E; Sears Opp. Decl. Ex. F. Thdiprinary notice further states that HDC had
reprimanded Sears for his lack of organizationfardre to make projediles accessible in the
past. Sears Opp. Decl. Ex. E; Warren Decl. EX'lt& notice and response introduced by Sears i
support of his Opposition do not create a genwsaeea of material fact as to whether HDC'’s
rationale for taking adverse employment actionsregga@ears was legitimate and non-retaliatory.

For the reasons discussed above, the Courtudesithat Sears has failed to raise a genu
issue of material fact as to his “temporal proximity” theory.

b) Disparate Treatment

Sears argues that HDC's retaliatory motivevglence from the disparate treatment he
received in comparison to his co-workers. Opp. at 10. Evidence demonstrating disparate trea
by an employer is probative of preteXasquez v. Cnty of L.849 F.3d 634, 641 (9th Cir. 2003).
Individuals are similarly situated when theywhaimilar jobs and display similar conduct. at
641. Sears specifically asserts that other co-wenkesused workplace computers and engaged
unprofessional, inappropriate sekbahavior in the workplacé&ears’ disparate treatment
argument fails, as the evidence in support of each argument fails to create a genuine issue of
material fact for the reasons stated below.

Q) Misuse of Workplace Computers

With regard to the misuse of workplacewquuters, Sears introduces deposition testimony
“of two other colleagues establighgj] that they regularly ch&ed their personal emails during
office hours.” Opp. at 11In reviewing the record, Sears appetar be referring to the depositions
of HDC employees Carolina Sahagun and Kimmy Nguyen. Gaspar Decl. Ex. E (“Sahagun
Depo.”); Gaspar Decl. Ex. F (“Nguyen Depc>"$ahagun admits to having Sears burn a CD with

* HDC moves to strike Exhibits A and C-K tiee Gaspar declaration, which are voluminous
deposition transcripts, arguing tt&ears’ failure to cite specifigages and lines “makes it difficult,
if not impossible, for HDC to assert any objectiémshis evidence.” While the Court is loathe to
accept such vague citations from Sears’ couttselCourt DENIES HDC'’s request to strike these
exhibits, as striking such documents would congihyeundermine Sears’ dity to defend against
the instant motion.
® Sears makes general referencexhbibits filed with a declaramn from his attorney, Erika M.
Gaspar, but gives no direct citationfurther clarification as to vt evidence he is relying upon to
support his assertion. Opp. at 11.

21
Case No.: 11-CV-1876-LHK
ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND DENYING PLAINTIFF'S
MOTION FOR LEAVE TO FILEA FOURTH AMENDED COMPLAINT

-

ne

fmet

n




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

pictures with her son, and admits to sending@eal emails at work during her lunch break.
Sahagun Depo. 81:15-22; 84:13-19. Nguyen also adendlecking personal emails while at
work, though it is not clear from Nguyen’s depasitwhether she checked emails during breaks |or
during work hours. Nguyen Depo. 40:8-41:10. Seas s¢ems to introduce evidence suggesting

that Sahagun conducted non-HDC business at thieplace. Specifically, it appears that Sahagur

in her capacity as a notary public, notarizedwhoents for Sears’ EnTech, Inc. business. Sahagun
Depo. 51:4-7.

The Court is not persuaded that this evidesreates a genuine issue of material fact for
two reasons. First, the record does not support Seamgntion that Sears’ actions were similar to
that of Nguyen and Sahagun. While Sears waadoninistrative leave, HDC discovered hundreds
of pages of personal business documents. Wa&reeh § 11. This includepassports of foreign
nationals, gold certificates, silver certificates gdldly worth millions of dollars in the Philippines,
offshore bank account documents, and wire trandfiéra/Varren Decl. Ex. F. These documents
are entirely unconnected to HDC mess, and HDC was concernedttfthird parties could easily
conclude that Sears waamisacting HACM/HDC business.” Warren Decl. § 13. Sahagun and
Nguyen’s checking personal emails do not implicate the same concerns of an appearance of
impropriety to third parties.

Unlike Sahagun’s and Nguyen’s actions, whilath not clearly violate any workplace
policy, Sears’ conduct violates multiple clear HDdigies, such as the Conflict of Interest Policy
and HDC Standard of Condudd.  15; Warren Decl. Ex. H, 1,%JThe Conflict of Interest Policy
required Sears to not engageurtside business without prior digsure to HDC. Warren Decl. Ex.
l. Finally, the Standards of Conduct prohibited unauthorized use of office equipment, and
prohibited any conduct that would reflect adedyson HDC. Warren Decl. Ex. J. Sears denies
knowing about the exister of these policieseeSears Opp. Decl. 1 21, but does not introduce

evidence to refute that HDC’s board adoptezséhpolicies in 2009, andetbe policies applied to

® In addition, HDC'’s Information Security Poli¢grbids the use of HDE€omputer resources to
conduct personal busiredVarren Decl. Ex. G. The recordclear that Sears violated this policy
as well, though the record is not clear as tetver Nguyen’s checking of personal emails at work
violated these policies as well.
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all employees. Warren Decl. Ex. K; Warren Decl. { 15.

Second, Sears’ misuse of workplace computepticated HDC much more strongly than
did any of Nguyen or Sahagun’s personal uses.ddposition testimony deseot establish that
Nguyen’s or Sahagun’s emails or notarizations were being conductad dusiness hours. In
contrast, emails found on Sears’ workplace potar show that Sears sent non-HDC business
emails during work hours from his HDC email. ki Decl. Ex. F, at 18, 32; ECF No. 259 at 16-

20. These emails featured his HDC business coimttztmation and titlen his email signature

block.1d. The Court finds that Sears has not estabdigitetext with regard to HDC's rationales fof

termination because the evidence does not indibatéSahagun and Nguyen are similarly situate
to Sears in their misuse of workplace resourSeg. Vasque349 F.3d at 641 (requiring similar
conduct to establish gjparate treatment).
2 Sexual Har assment

The Court is also not persuaded by Seapalate treatment argument with regard to
sexual harassment in the workplace. Sears atbae$sexual jokes and comments were accepte(
as the norm and not taken seriously short ofim#&bcomplaint.” Opp. at 11. Again, Sears appear
to be relying upon the depositions of HDC@ayees Sahagun and Nguyen to support his
assertions. The depositions, however, demongititer no recollection asutright denials of
inappropriate, sexually tinged behaviorcomments between Sahagun, Nguyen, and other
employees. Sahagun Depo. 90:22-91:18, 92:2233guyen Depo. 23:2-5, 17-23. For example,
Sahagun testifies that she would give cowakehug goodbye before leaving for a long weeken
but that she stopped giving Sears hugs “whegot out of hand.” Sahagun Depo. 74:16-75:2.
Sahagun noted that the coworkers attended manyfaifice, after hours events at bars, but coul
not recall an instance that involved stripp&ahagun Depo. 91:2-18. Sahagun did not allege thg
any events took place at HDC or during whdurs. Sahagun admitted to pulling a male co-
worker’s arm hair and touching the co-workeatsn, but denied pinchg his nipples. Sahagun
Depo. 92:4.

Nguyen, on the other hand, teigttf that she organizedoarthday party for a HACM
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employee in 2009 that featured strippers, butékant took place at a local tavern and does not
appear to have been funded by HDC/HACM ayamized by Warren or other management level
employees. Nguyen Depo. 37:16-38:M8uyen was further asked aetbeposition about a picture
of her bare chest, which was in Sears’ possasand which Nguyen contenttsat she never texted
to Sears. Nguyen Depo. 44:14-45:12, 46:1-43ghagun testified that she had not previously se¢
this picture of NguyerSahagun Depo. 92:22-93:12.

The Court finds that none of the evidence mfcord creates a genuine issue of materia
fact with regard to HDC'’s decision to teimate Sears on sexual harassment grounds for two
reasons. First, Sears’ conduct was much morereghan that of Nguyen or Sahagun. Taking the
evidence in the light most favorable to Sear$iagan testified that sheyahugs to co-workers,
touched a male co-worker’s arm, and pinched ke maworker’'s arm hair. Nguyen testified that
she helped organize an off-site birthday pé&tya former co-worker & local tavern, and the
party involved stripperdNone of these actions clearly violates HDC’s Sexual Harassment Polig
HDC'’s Sexual Harassment Policy states that sexar@ssment can include “visual conduct such
leering,” “sexual innuendo,” ‘&xual jokes,” and “graphic veabcommentaries about an
individual's body.” In contrast, &rs’ conduct, as stated in @8I reports, runs afoul of this
Policy.Warren Supp. Decl. Ex. W. Sears reportadlyk photos of a woman’s chest, made
repeated comments about a temporary employeeasts, threw candy into female co-worker’s
cleavage, and stared at a co-worker’s cheshawvas walking up the stairs. Warren Decl. Ex. D.
All of Sears’ actionsdok place in the workplacsee id, whereas Nguyen’s organization of the
birthday party—which is the most plainly sekbahavior introduced by Sears—explicitly took
place off-site. Nguyen Depo. 37:16-38:18. Accordingly, the conduct of Nguyen and Sahagan
not similar to that of Sear¥asquez349 F.3d at 641 (requiring similar conduct to establish
disparate treatment).

Second, Sears’ inappropriate conduct implicatedonly HDC itself, but also an outside
HDC business partner. Reed Decl. 2. Reeéxanutive for property management company Jol

Stewart Company, alleged that Sears maaey‘inappropriate and unprofessional comments”
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regarding a John Stewart Company female employmxlg. Reed Decl. Ex. A. Reed stated that I
told Sears that his comments warappropriate, and he also repartiis incident to HACM staff.
Id. Reed reported that other John Stewart emplogettee meeting felt uncomfortable because of
Sears’ commentsd. Sears offers no evidence to refute theoses charges raised in Reed’s email.

HDC'’s evidence indicates that Sears’ behavior not only created a threatening atmosph
the workplace, but also represented HDC pooriysidealings with partne. Sears introduces no
evidence to establish that Warren’s relianceéh@nCSlI report and Reed’s email, among other
factors, in making her decision to terminate Seas mere pretext. TheoGrt further notes that
failure to take the sexual harassment allegatiassedan the CSI reports and in Reed’s email and
the CSI report could have opened HDC to liability under Title Séle Swenson v. Pott@71 F.3d
1184, 1192 (“If the employer fails to take correctagtion after learning of an employee's sexuall
harassing conduct, or takes inadequate actaretimboldens the harasser to continue his
misconduct, the employer can be deemed to lsdapt[ed] the offending conduct and its results,
quite as if they had been autlzed affirmatively as the employspolicy.”). The Court thus holds
that Sears has failed to create a genuine issomatafrial fact as to HDC'’s decision to terminate
Sears due to sexualragsment complaints.

C) Biased I nvestigation
Finally, Sears challenges the impatrtialitytloé CSI investigation into HDC in September

2010, an investigation that was prnot@d by Sears’ belief that weas met with a “hostile and

discriminatory work environment and was not pr@ddhe tools to adequately do [his] job.” Sears

Opp. Decl. § 19. Sears asserts that his beliefst ddmsiand partiality “wre confirmed” when a
second investigation was conducted and resultedimding that Sears gaged in inappropriate
sexual comments and behavilat.

However, the record points the opposite conclusion. @ICSI interviewers, not HDC
employees, were the ones who prompted the additiavestigation into Sears’ allegedly making

sexually inappropriate comments. Torres Decl. §gcifically, the first CSI report indicates that

Sahagun stated that Sears “demeans women” an8ehas “is [not] a worthy representative of the
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agency because of his inappropriate commetdsNoreover, as discussed above, CSI’s first
investigation reached even-handed conclusiarsstantiating some of Sears’ complaints. Torres
Decl. Ex. A. For example, the first CSI repfmtind that Warren did take away Sears’ personal
keys to his desk, and issued him a HDC cell phone, instead of reintbhisi for work-related
usage of his personal cell phone. Warren Decl. EXh&.report clearly outlined Sears’ complaint
and HDC's responses to each claim, and pralv&taployee interviews to substantiate CSI’'s
conclusionsld.

CSI's report of the second investigation eafs’ sexual harassment claims also appeare
to be fair. CSI's report indicated that omiethe employees who made the sexual harassment
allegations was reluctant to discuss the subjecalbse she “felt bad” for Sears and “did not want
to get him in trouble.” Torres Decl. Ex. B. Howey8ears mischaracterizes CSI's conclusion at
the end of the second investigation by statirag tfCSI] found no evidence of sexual harassment
and that there were no complainfssexual harassment.” Opp.ZJt. In fact, the CSI report states,
“[CSI concludes] that Sears has made inappropcat@ements of a sexual na¢uas recorded in the
written statements of [Sears’ two femateworkers].” Torres Decl. Ex. B, at 19.

CSI’'s even-handed and well-stdnstiated reports ge no indication of bias. Rather, the
report provides a reliable assessment of Searsbrmance at HDC, and Warren reasonably
concluded that, based on the CSI reports, Seargluct amounted to sexual harassment as defir
by HDC’s Sexual Harassment Policy. ECF No. 298Warren Supp. Decl.”) { 2; Warren Decl.
21/ Specifically, HDC’s Sexual Harassment Policgtes that sexual harassment can include
“visual conduct such as laeg,” “sexual innuendo,” “sexugokes,” and “graphic verbal
commentaries about an individumbody”— all behaviors that aremsistent with the allegations
contained in the CSI reports. Warren Supp. DExl.W. Sears does nottinduce any evidence to

indicate collusion between CSI and HDC or biashenpart of CSl, andhtis, has not demonstrated

"Sears seems to make the argument that CSkamehow in collusion with HDC. Sears Opp.
Decl. 1 19. However, Sears argues in his Oposttiat CSI “repeatedipnformed” Starla Warren
that there were no complaints of sexual ban@ent, and Sears asserts that CSI and Warren
disagreed as to Sears’ sexual harassment allegations. Opp. at 11. Sears’ own argument apps
contradict his allegations tias in CSI's investigatiorid.
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a genuine issue of materfalt as to his bias claims the CSI investigatiorSee Johnsqr2012
WL 2917944, at *8.

Accordingly, for the reasons discussdabve, HDC’s motion for summary judgment is
GRANTED as to Plaintiff's FCA retaliation claim.

B. Supplemental Jurisdiction

Sears’ FCA claim is the only claim thatesents a federal question. Having granted
summary judgment on that claim, the Court ndetermine whether to exercise supplemental
jurisdiction over Sears’ remany state law claims under 283JC. § 1367(c)(3). Where “all
federal-law claims are eliminated before triak thalance of factors tee considered under the
pendent jurisdiction doctrine—judicial econonepnvenience, fairness, and comity—will point
toward declining to exercise jurisdiati over the remaining state-law claimSanford v.
MemberWorks, Inc§25 F.3d 550, 561 (9th Cir. 2010) (quoti@grnegie—Mellon Univ. v. Cohjll
484 U.S. 343, 350 n.7 (1988)). Because that is thee lvaxe, the balance fafctors points toward
declining to exercise jurisdicth over Sears’ remaining claims, et are all based on state law,
and the Court DISMISSES Sears’ ramiag claims wihout prejudice.

C. Leaveto Amend

On March 7, 2014, Sears filed a Motion for Ledw File a Fourth Amended Complaint.
SeeECF No. 264. In his Motion, Sears seeks to adthte law defamation claim against HDC, an
to re-add Starla Warren as a named defendant to the defamationalan8. The Court DENIES
Sears’ Motion for Leave to File a Fourth Angiedl Complaint, because the Court has already
declined to exercise supplemental jurisdiotover Sears’ state law claims. Filing a Fourth
Amended Complaint to add additional st&w claims would therefore be futile.
V. CONCLUSION

For the foregoing reasons, the Court GRANDefendant’s Motion foSummary Judgment
as to Sears’ False Claims Act claim. The Cdextlines to exerciseipplemental jurisdiction over

Sears’ remaining claims, which are all based atedaw, pursuant to 28 U.S.C. § 1367(c)(3) and
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therefore DISMISSES these claims without pdége. Finally, the Court DENIES Plaintiff's
Motion for Leave to File a Fourth Amended Cdaipt. The Clerk shall close the case file.

IT ISSO ORDERED.

Dated: April 7, 2014 ;ﬁw H’ n{\.

LUCY HGROH

United States District Judge
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