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1.DUTY OF JURY
Ladies and gentlemen: You are now the jury in this case. It is my duty to ingituch the law.

These instructions are preliminary instructions to help you understand thelpsrtbiat apply to
civil trials and to help you understand the evidence as you listen to it. You wilblesdlto keep
this set throughout the trial to which to refer. This set of instructions is not to Inehtake and
must remain in the jury room when you leam the evenings. At the end of the trial, | will give
you a final set of instructions. It is the final set of instructions which witegn your deliberations.

You must not infer from these instructions or from anything | may say or do aatindittat |
have an opinion regarding the evidence or what your verdict should be.

It is your duty to find the facts from all the evidence in the case. To thosgdactgll apply the
law as | give it to you. You must follow the law as | give it to you whether goeeawith it or not.
And you must not be influenced by any personal likes or dislikes, opinions, prejudices, or
sympathy. That means that you must decide the case solely on the evidencgdoefgoal will
recall that you took an oath to do so.

In following my instructions, you must follow all of them and not single out some and ignore
others; they are all important.

Source:Ninth Circuit Model Civil Jury Instructions1.1A (2007 Edition)
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2. OUTLINE OF TRIAL

Trials proceed in the following way: First, each side may make an openiagistat An opening
statement is not evidence. It is simply an outline to help you understand what thakpadts
the evidence will show. A party is not required to make an opening statement.

The plaintiffwill then present evidence, and counsel for the defendant may cross examine. T
the defendant may present evidence, and counsel for the plaintiff may crogseexam

After the evidence has been presented, | will instruct you on the law that dpiiesase and the
attorneys will make closing arguments.

After that, you will go to the jury room to deliberate on your verdict.

Source Ninth Circuit Model Civil Jury Instructions 1.19 (2007 Edition)
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3. DESIGNATION OF THE PARTIES

In this case, there is a Plaintiff and two Defendants.

The Plaintiff in this case is Innovative Technologies Distributors, LYGu will hear the Plaintiff
referred to by the shortened name of ITD.

The Defendants in this case are Oracle America, Inc. and Oracle Compor#bo will hear the
two Defendants referred to collectively as Oracle.
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4. CLAIMS AND DEFENSES

To help you follow the evidence, | will give you a brief summary of the positiorsegfdrties:

ITD is a New Jersey limited liability company with itsiripal place of business in Edison, New
Jersey. Oracle America, Inc. and Oracle Corporation are Delaware corpovatiotheir

principal places of business in Redwood Shores, California. Beginning in 2005, ITdressdler
of hardware and software products, as well as services, for Sun MicrosysienfSun”), to
customers in the telecommunications industry. In January, 2010, Sun was acquireddy Ora
Corporation and was renamed Oracle America, Inc. ITD continued to be an adheseller
after the acquisition pursuant to the terms of ITD’s agreements with Sunasdddts three claims
against Oracle(l) violation of the Mw Jersey Franchise Practices ANJFPA), (2) breach of
contractand (3) promissory estoppel.

The defendants, Oracle Amerida¢. and Oracle Corporation (collectively, “Oracledgny each
of these claims, and allege that ITD is not a franchise of Oracle’s undedfANIN addition,
Oracle asserts the following affirmative defenses: (a) that ITD cannateregoder the NJFPA
because ITD has failed to substantially comply with its own contractuabtibhg, (b) that ITD
failed to mitigate damages, (c) that ITD has unclean handgdatttat ITDcannot be liable for
breach of contract or promissory estoppel becausem@i@riallybreached the relevant
agreements

Source Oracle’s Proposed Instruction No. 1; Adapted from Ninth Circuit Model Civil Jury
Instructions—.2 (2007); Parties’ Joint Pretrial Statement filed Septemi®#0%; Court’s Order
on Summary Judgment MotigrBarties’ responses to tentative preliminary jury instructions.
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5. BURDEN OF PROOF- PREPONDERANCE OF THE EVIDENCE
When a party has the burden of proof on any claim or defense by a preponderance of the, evi
it means you must be persuaded by the evidence that the claim or defense is morg fpuababl
than not true.

You should base your decision on all of the evidence, regardless of which party présented i

Source Ninth Circuit Model Civil Jury Instr- 1.3 (2007 Ed.).
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6. WHAT IS EVIDENCE

The evidence you are to consider in decidifat the facts are consists of:
1. the sworn testimony of any witness;
2. the exhibits which are received into evidence; and

3. any facts to which the lawyers have agreed

Source:Ninth Circuit Model Civil Jury Instructions1.6 (2007 Edition)
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In reaching your verdict, you may consider only the testimony and extabés/ed into evidence.
Certain things are not evidence, and you may notidenthem in deciding what the facts are. |
will list them for you:

Source:Ninth Circuit Model Civil Jury Instructions1.7 (2007 Edition)

7.WHAT IS NOT EVIDENCE

(1) Arguments and statements by lawyers are not evidence. The lawyers\aiteestes.
What they have sdiin their opening statements, will say in th#osing arguments, and at
other times is intended to help you interpret the evidence, but it is not evidehesfaléts
as you remember them differ from the way the lawyers have stated th@nmgmory of
them controls.

(2) Questions and objections by lawyers are not evidence. Attorneys have a Hety to t
clients to object when they believe a question is improper under the rules of evidenc
should not be influenced by the objection or by the court’s ruling on it.

(3) Testimony that has been excluded or stricken, or that you have been instructed to
disregard, is not evidence and must not be considered. In addition sometimes testimor
exhibits are received only for a limited purpose; whgivé a limiting instruction, you
must follow it.

(4) Anything you may have seen or heard when the court was not in session is not evi
You are to decide the case solely on the evidence received at the trial.
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8. EVIDENCE FOR LIMITED PURPOSE
Some evidence maye admitted for a limited purpose only.

When | instruct you that an item of evidence has been admitted for a limited pyqoseust
consider it only for that limited purpose and for no other.

Source:Ninth Circuit Model Civil Jury Instructions1.8 (2007 Edition)

Case No. 5:1-TV-01043LHK
Consolicated withCase No. 5:1-CV-02135LHK
PRELIMINARY JURY INSTRUCTIONSANNOTATED]




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

9. DIRECT OR CIRCUMSTANTIAL EVIDENCE

Evidence may be direct or circumstantial. Direct evidence is direct proof of adahtas
testimony by a witness about what that witness personally saw or heard orclichZantial
evidence is prof of one or more facts from which you could find another fact. You should
consider both kinds of evidence. The law makes no distinction between the weight tanlte give
either direct or circumstantial evidence. It is for you to decide how muclhiteigive to any
evidence.

Source:Ninth Circuit Model Civil Jury Instructions1.9 (2007 Edition)
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10.RULING ON OBJECTIONS

There are rules of evidence that control what can be received into evidence. Whyer asks a
guestion or offers an exhibit into evidence and a lawyer on the other side thinks that it is not
permitted by the rules of evidence, that lawyer may object. If | oeetinel objection, the question
may be answered or the exhibit received. If | sustain the objection, the questiohlea
answered, and the exhibit cannot be received. Whenever | sustain an objection t@a, jesti
must ignore the question and must not guess what the answer might have been.

Sometimes | may order that evidence be stricken from the record and thasngmanti or ignore
the evidence. That means that when you are deciding the case, you must not considigrtbe evi
that | told you to disregard.

Source:Ninth Circuit Model Civil Jury Instructions1.10 (2007 Edition)
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11.CREDIBILITY OF WITNESSES

In deciding the facts in this case, you may have to decide which testimonieielzeid which
testimony not to believe. You may believe everything a witness saystaf gaor none of it.
Proof of a fact does not necessarily depend on the numbanesses who testify about it.
In considering the testimony of any witness, you may take into account:

(1) the opportunity and ability of the witness to see or hear or know the thingedestjfi

(2) the witness’s memory;

(3) the witness’s manner W testifying;

(4) the witness’s interest in the outcome of the case and any bias or prejudice;

(5) whether other evidence contradicted the witness’s testimony;

(6) the reasonableness of the witness’s testimony in light of all the evjdente

(7) ary other factors that bear on believability.
The weight of the evidence as to a fact does not necessarily depend on the nunthessésv

who testify about it.

Source:Ninth Circuit Model Civil Jury Instructions1.11 (2007 Edition)
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12.CONDUCT OF THE JURY
| will now say a few words about your conduct as jurors.

First, keep an open mind throughout the trial, and do not decide what the verdict should be uf
you and your fellow jurors have completed your deliberations at the end of ¢he cas

Second, because you must decide this case based only on the evidence receivederatie: @as
my instructions as to the law that applies, you must not be exposed to any othertiafoainaut
the case or to the issues it involves during the course of your jury duty. Thus, until therend of
case or unless | tell you otherwise:

Do not communicate with anyone in any way and do not let anyone else
communicate with you in any way about the merits of the case or anything to do
with it. This includes discussing the case in person, in writing, by phone or
electronic means, viamail, text messaging, or any Internet chat room, blog, Web
site or other feature. This applies to communicating with your fellow jurorsluntil
give you the case for deliberation, ahdpplies to communicating with everyone

else including your family members, your employer, and the people involved in the
trial, although you may notify your family and your employer that you hagee be
seated as a juror in the case. But, if you are askegproached in any way about
your jury service or anything about this case, you must respond that you have been
ordered not to discuss the matter and to report the contact to the court.

Because you will receive all the evidence and legal instruction you properly ma
consider to return a verdict: do not read, watch, or listen to any news or media
accounts or commentary about the case or anything to do with it; do not do any
research, such as consulting dictionaries, searching the Internet or usmg othe
reference materials; and do not make any investigation or in any other way try t
learn about the case on your own.

The law requires these restrictions to ensure the parties have a fair ethbpahe same evidence
that each party has had an opportunity to address. A juror who violates theseamstricti
jeopardizes the fairness of these proceediagd a mistrial could result that would require the
enire trial process to start ovdf any juror is exposed to any outside information, please nbify
court immediately.

Source:Ninth Circuit Model Civil Jury Instructions1.12 (2007 Edition)
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13. TAKING NOTES

If you wish, you may take notes to help you remember the evidence. If you do takepleziee
keep them to yourself until you and your fellow jurors go to the jury room to decidagbeDo
not let note-taking distract you. When you leave, your notes should be left in thegoryMo one
will read your notes. They will be destroyed at the conclusion of the case.

Whether or not you take notes, you should rely on your own memory of the evidence. Notes §
only to assist your memory. You should not be overly influenced by your notes or tlyosg of

fellow jurors.

Source:Ninth Circuit Model Civil Jury Instructions1.14 (2007 Edition)
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14.DEPOSITION IN LIEU OF LIVE TESTIMONY

A deposition is the sworn testimony of a witness taken before trial. The wisn@ssed under
oath to tell the truth and lawyers for each party may ask questions. The questionsvesrd are
recorded.

You should consider deposition testimony, presented to you in court in lieu of liveot@gtim
insofar as possible, in the same way as if the withess had been present to testify.

Source:Ninth Circuit Model Civil Jury Instructions 2.4 (2007 Edition)
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15.BENCH CONFERENCES AND RECESSES

From time to time during the trial, it may become necessary for me to talk with the agtotney
the hearing of the jury, either by having a conference at the bench when the jeserst in the
courtroom, or by callig a recess. Please understand that while you are waiting, we are working.
The purpose of these conferences is not to keep relevant information from you, buiechdeci
certain evidence is to be treated under the rules of evidence and to avoid caarfdssoror.

Of course, we will do what we can to keep the number and length of these conferences to a
minimum. | may not always grant an attorney’s request for a conference. Do rnidecomg
granting or denying a request for a conference as any iraficatimy opinion of the case or of
what your verdict should be.

Source:Ninth Circuit Model Civil Jury Instructions1.18 (2007 Edition)

16
Case No. 5:1-V-01043LHK
Consolicated withCase No. 5:1-CV-02135LHK
PRELIMINARY JURY INSTRUCTIONSANNOTATED]




	 3. DESIGNATION OF THE PARTIES

