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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

ANTHONY LERMA, CaseNo.: 5:11-CV-02161+ HK

Plaintiff, ORDERGRANTING IN PART AND
DENYING IN PART MOTION TO
DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION

V.

NTT MCKEE RETAIL CENTER LLC;
WELLS FARGO BANK, N.A., TRUSTEE OF)
THE ROBERT AND HELEN REE TRUSTS; )
RAVINDER N. SHARMA dba STOP N SAVE)
DANA N. PHAN dba TAPIOCA EXPRESS )

N N N e N

Defendang. §

Plaintiff Anthony Lerma (“Lerma”) brings this action against various defendants ureler {
Americans with Disabilities Act of 1990, 42 U.S.C. § 1205eq(“ADA”), and related California
statues, seeking damages, declaratory and injunctive relief, attorneysafeksosts Defendant
Wells Fargo Bank, N.A., as trustee for the Robert Ellis Reel Trust datdd2B8pi964 the
“Trust”), erroneously sued herein as Wells Fargo Bank, N.A., Trustéee dlobert and Helen Reel
Trusts, moves tdismissfor lack ofsubject matter jurisdiction over Lerma’s claims ath®Trust.
SeeFed. R. Civ. P. 12(b)(1). Pursuant to Local Civil Rule 7-1(b), the Court finds this motion
appropriate for determination without oral argument and heV&§yATES the motion hearing
scheduled for October 20, 2011. Having considered the parties’ submissions and thelesleva

the Courtdismisses Plaintif6 ADA claim against the Trust for lack of subject matter jurisdiction
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but exercisessupplemental jurisdiction over Plaintdgfremaining state law claims against the
Trust. Accordingly, the motion to dismissGRANTED in part and DENIED in part.
I BACKGROUND

The following factual allegations from Plaintiff's First Amended Complaint CFPare
accepted as true for purposes of ruling on this motion to disi8es Outdoor Media Group, Inc.
v. City of Beaumon606 F.3d 895, 899-900 (9th Cir. 2007).

Plaintiff Anthony Lerma’s mobility is limited due to chronic rbealing diabetic ulcers on
his legs, radiculopathy, and degenerative disc disease on his bableraqdires use cd
wheelchair. FAC { 10Plaintiff aleges that he encountered various access baruargd visit
to Stop N Save, located at 2297 McKee Road, San Jose, California, eajdoa Express,
located at 2285 McKee Road, San Jose, CaliforB@th retail stores are located in the same
shoppimg center known as the NTT McKee Retail Facility, located at 2289 McKee Road, San
Jose, California (icKee Retail Facility”), whose common areas also presented multiple access
barriers Among other allegations, Plaintiff asserts thathveKeeRetail Rcility, Stop N Save,
and Tapioca Express all suffer from missing and/or incorrect warninggggn their parking
facilities, improperly configured accessible parking spaoepermissibly steep access ramgs
improperly configured access routes between buildings and other facilities{{fF2%&16, 19-20,
23-24.

On May 2, 2011, Plaintiff initiated this acti@against NTT McKee Retail Center LLC
(“NTT”), Wells Fargo Bank, N.A., Trustee of the Robert and Helen Reel TrustTthset”),
Ravinder N. Sharma dba Stop N Save (“Stop N Save”), and Dana N. Phan dba Tapioss Expr
(“Tapioca Express”), all of whom are alleged to own, operate, and/ortleasetail facilities in
question. FAC 11 2, 7-9, 11-1Blaintiff filed a First Amended Complaint on &1, 2011,
alleging four causes of actiofl) violation of the Americans with Disabilities Act (“ADA"), 42
U.S.C. § 1210%t seq. (2) violation of the California Disabled Persons &&PA”"), Cal. Civ.
Code § 54t seq.(3) violation of the Californidnruh Civil Rights Act (“Unruh Act”), Cal. Civ.
Code 8§ 5%t seq.and (4) violation of California Health and Safety Code § 19955.
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The ADA provides that “[n]o individual shall be discriminated against on the basis of
disability in the full and equal enjoyment of the goods, services, facilitiesleged, advantages,
or accommodations of any place of public accommodation by any person who owrss(dease
leases to), or operates a place of public accommodanU.S.C. § 12182(a). Plaintiff alleges
that Defendants violated various provisions of the ADA by failing to design andwacinst
accessible facilities, remove architectural barriers, make an altered facdagsible, or modify
existing policies and practices necessary to make the facilities acceSsblad 88 12182(b),
12183(a). Plaintiff seeks declaratory and injunctive relief, attorneys’ deescosts pursuant to 42
U.S.C. § 12205. FAC 1 42-43.

TheDPA incorporates by reference an individual’s rights under the ABéeCal. Civ.
Code 88 54(c), 54.1(d). The DPA provides that a plaintiff whose ADA rights are violayed ma
seek treble damages against “[a]ny person or persons, firm or corporation wisoodenierferes
with admittance to or enjoyment of the public facilities . . . or otherwise intenfatk the rights of
an individual with a disability and provides for a statutory minimum recovery of $1,000 for ead
offense. Id. 8 54.3(a)see id.88 54(c), 54.1(d). In addition to declaratory and injunctive relief,
Plaintiff seeksactual damages, both general and special, pursuant to(8)5&8eFAC 11 5651.

TheUnruh Actalsoincorporates by reference an individual’s rights under the ADA and
provides for the recovery of statutory damages upon proof that an individual’s rigbtshmd
ADA have been violatedCal. Civ. Code 88 51(f), 52(a) Plaintiff seeks statutory minimum
damages of $4,000 for each offense, as provided for under the UnruBSeeid. § 52(a);FAC 1
58.

Finally, Plaintiff seeks injunctive relief and atheys’ fees pursuant to California Health
and Safety Code § 19953.

In resolving a factual attack on jurisdiction on a Rule 12(b)(1) motion to dismiss, thie Cq
may review evidence beyond the complaint without converting the motion to dismissnotma
for summary judgmentSafe Air for Everyone v. Meye373 F.3d 1035, 1039 (9th Cir. 2004)
(citing Savage v. Glendale Union High ScB43 F.3d 1036, 1039 n.2 (9th Cir. 2003)). The Cour
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therefore takes notice of the following additional factual allegatsubmitted by Plaintiff and
Defendant in the course of briefing this motion, solely for purposes of resdigngstant motion.

The Trust ownethe McKee Retail Center that is the subject of this actidi January 24,
2011, at which time ownershippansferred to NTT McKee Retail Center LLC, the present owner
SeeBr., Ex. A. ECF No. 19-2. Plaintiff does not object to or dispute this faeeReply Br. at 3.
Plaintiff alleges that he visited Tapioca Express on April 22, 2010, Stop N Save on April 24, 2
and Tapioca Express again on March 21, 2011, Opp’n Br., Lerma Decl., ECF No. 24-2, and
appears to concede ththe Trust no longer owned the property in question by the time of his th
visit in March 2011seeOpp’n Br. at 3.

. LEGAL STANDARD

Rule 12(b)(1) of the Federal Rules of Civil Procedure requires dismissal of aagatnipl
the court lacks subject matter jurisdiction. On a motion to dismiss for lack otsuoigéer
jurisdiction pursuant to Rule 12(b)(1), the party asserting jurisdiction has the burelaladfshing
that subject matter jurisdiction is propd&¢okkonen v. Guardian Life Ins. C&11 U.S. 375, 377
(1994).

1. ANALYSIS

The only remedy available to a private litigant under Title Il is injweactelief. 42 U.S.C.
§ 121884); see Wandev. Kaus 304 F.3d 856, 858 (9th Cir. 2002pamages are not recoverable
under Title Il of the ADA—only injunctive relief is available for violations of Title I1).”
Defendant argues that because the Trust no longer has ownership or control b\adb&etail
Facility, Plaintiff cannot seek an injunction against the Trust and thereby lacks standsgrto a
his ADA claim against it. Defendant argues that the Gberefordacks subject matter
jurisdiction over Plaintiff's ADA claims against the Trust and should dismiss Pfamgfnaining
state law claims against it. Br. ats&e also WandeB04 F.3d at 858 (holding that there is no
federatquestion jurisdiction over a lawsuit for damages brosghdlyunder California’s Disabled
Persons Act, even though violation of the federal ADA is an element of théastat&im).

Plaintiff concedes that he has no justiciable federal claim against the Traskbuhe Court to
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exercisesupplemetal jurisdiction over his stataw clams, which provide for recovery of money
damages. Opp’n Br. at 8eeCal. Civ. Code 88 52(a), 54.3(a). Accordingly, the Court GRANTS
Defendant’s motion to dismiss Plaintiff's first cause of action under the Ada#st the Trust
without further discussion and turns now to the question of supplemental jurisdiction over
Plaintiff's remaining state law claims against the Trust.
A. Same Caseor Controversy

Where a federal court has original jurisdiction over a claim, the court has suptdeme
jurisdiction over‘all other claims that are so related taiois in the action within [theotirt’s]
original jurisdiction that they form part of the same case or controver®y émticle Il of the
United States Constitution.” 28 U.S.C. § 1367¢ak also Trsof theConstr. Indus. and Laborers
Health and Welfare Trust v. Desert Valley Landscape & Maint., 883 F.3d 923, 925 (9th Cir.
2003) (upholding the constitutionality of supplemental jurisdictidfnfederal claims are part of
the same “case” as federal claimisen they “derive from a common nucleus of operative fact’
and are such that a plaintiff ‘would ordinarily be expected to try them in one jyshocceeding.”
Finley v. United State€l90 U.S. 545, 549 (1989) (quotibigited Mine Workers of Am. Gibbs
383 U.S. 715, 725 (1966)3rcord Trs. of the Constr. Indy833 F.3d at 925Ylendoza v. Zirkle
Fruit Co., 301 F.3d 1163, 1174 (9th Cir. 200Bpeck v. City of Portlandb7 F.3d 781, 785 (9th
Cir. 1995). The Court’s supplemental jurisdiction under 28 U.S.C. § 12367(a) “shall include
claims that involve the joinder or intervention of additional parties.” 28 U.S.C. 8§ 136&¢ag]so
Mendoza 301 F.3d at 1173-74 (upholding the constitutionality of pendent party jurisdiction, so
long as the claimBrm “but one constitutional case” and “derive from a common nucleus of
operative fact” (internal quotation marks omitted)).

Plaintiff has clearly stated a claim arising under federal law against RefisndTT, Stop
N Save, and Tapioca Express, and the Trust doeshatdéengethe Court’s original jurisdiction
over Plaintiff’'s ADA claimswith respect to these defendanBecause it is undisputed that the

Court has original jurisdiction over at least one of Plaintiff's claims, dlecuestion presented

5
CaseNo.: 5:11CV-0216FLHK
ORDERGRANTING IN PART ANDDENYING IN PART MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O 0N WwWN B O

here is whether Plaintiffs ADA and stataw claims derive from a common nucleus of operative
fact.

Defendant argues thdlaintiff's ADA claims against NTT truly have very little to do with
his damage claims against the Trust. . . . Plaintiff's claimssgeTT [] involve the present
condition of the Subject Property and what injunctive relief requiring disabledsacemediation
is appropriate—Plaintiff's claims against the Trust, on the other hand, are gaesnisvhether the
Plaintiff encountered dabled access barriers at the Subject Property more tygar ago.” Reply
Br. at 23. Defendant argues thdiecause Plaintiff will have to prove different facts to support
each of its claims and will be subject to different defenses, Plaintiff's ADistatelaw claims do
not derive from a common nucleus of operative fact.

The Court is not persuade®laintiff's statelaw claims against all defendants are closely
intertwined with its ADA claims. rideed, Plaintiff seeks a declaration from this I€that
Defendants violated the ADA as a predicate basis for seeking damages undeuthadfmnd
theDPA. SeeFAC 1 43 see alsd-AC 11 49, 57 Regardless of the possibility tHakaintiff may
have to make an additional shog, if defendants raiseraootness challenge to his claim for
injunction,that the conditions he experienced during his past visits to the retail facilitiessiogu
continue to persist, it is undisputed thatma’s April 2010 visits to the McKee Retail Facility
form the basis for his First Amended Complaint &ordall allegations therein. Plaintiff's ADA
and statdaw claims therefore all clearly arise from the same common nucleus of vpdsats.

Defendant’s logic would impose a rule precluding federal courts from eusy hble to
exercise supplemental juristdon over a plaintiff's stateaw claimfor damageselatedto a
properly pled ADA claimeven if the federal and state claims were asserted against the same
because the state law claim would necessarihgtrespective while injunctive relief would
invariably be prospective. Such a rule would serve neither the interests of jadanamy nor
convenience and fairness to litigants that motivate 28 U.S.C. § B3/Gibbs383 U.S. at 726
(explaining thathese factors justify supplemental jurisdictioNumerous courts have already

found the exercise of supplemental jurisdiction over state law claims related\@faclaim
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proper, emphasizing that the burdens of proof and standards of liability are ident’daA and

Unruh Act claims.See, e.gChapman v. Pier 1 Imports (U.S.), In2011 WL 3667510 at *8

(E.D. Cal. Aug. 22, 2011)}johnson v. United Rental Nw., Inblo. 2:11ev-00204JAM-EFB,

2011 WL 2746110 at *4 (E.D. Cal. July 13, 20119hnson v. MakinemNo. 2:09ev-796+CD-

KJM, 2009 WL 2137130 at *3 (E.D. Cal. July 15, 2009) Lentini v. Cal. Center for the Arts,

Escondido 370 F.3d 837 (9th Cir. 2004) (upholding district court’s award under the Unruh Act

without discussion of subject ntat jurisdiction) This Court agreesThe state law claims asserte(

here arise from the same common nucleus of operative facts and are sdoddaatiff's ADA

claim as to form part of the same constitutional c&eeGibbs 383 U.S. at 725TheCourt

therefore may exeise supplemental jurisdiction over Plaintiff's stéw claims against the Trust.
B. Discretionary Factors

Although the Court concludes that it may constitutionally exercise pendent party
jurisdiction over Plaintiff's statw clains against the Trust, the Court may, in its discretion,
decline to exercise supplemental jurisdiction where: (1) the claim raises a nogalex issue
of state law; (2) the claim substantially predominates over the claim or claimluecarthe Court
has original jurisdiction; (3) the Court has dismissed all claims over which it iggsabr
jurisdiction; or (4) “in exceptional circumstances, there are other campelasons for declining
jurisdiction.” 28 U.S.C. § 1367(c).

None ofthese exceptiorapplieshere. Plaintiff's DPA and Unruh Acts do nodise a novel
or complex issue. dthe contrary, they directly incorporate the federal ADA by reference.
Although there was a period of time when it was unclear whether a claim for eaoagder the
Unruh Act requiredas an additional elemeptoof of intentional discriminatiorsee Munson v.

Del. Daco, Inc,522 F.3d 997 (9th Cir. 2008) (certifying question to the California Supreme
Court) cf. Paulick v. Bavarian Lion Vineyard Dev., LI 2D09 WL 691123 at *2-3 (N.D. Cal.
Mar. 10, 2009) (Wilken, J.) (acknowledging conflicting authority but exercising supptam
jurisdiction over plaintiff's Unruh Act claims nonetheless in the interesiadi€jal economy,

convenience, fairness, and comityj)e Calibrnia Supreme Court has since clarified that “[a]
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plaintiff who establishes a violation of the ADA . . . need not prove intentional disatiion in
order to obtain damages under [California Civil Code §’9dlinson v. Del Taco, Inc46 Cal. 4th
661, 665 (2009). Thus, the burdens of proof are identical for Plaintiff's ADA, DPA, and UnruN
Act claims.

Nor do Plaintiffs DPA and Unruh Act claims for damages “substantially predudef]”
over his ADA claim for injunctive relief. As previously noted, both the DPA and the Unctih A
provide that “violation of the right of an individual under the [ADA]” constitutes a vimabif
state law.SeeCal. Civ. Code 88 54(c), 54.1(d) (DPAQ; 8 51(f) (Unruh Act).As pleaded in the
FAC, Plaintiff's claims for relieunder these state provisions are predicated, in part, on the Coy
finding that Defendants violated his rights under the A[XReFAC 11 43, 49, 57. The Court
therefore finds that Plaintiff's ADA claims dominate.

Finally, the Court does not find tha@éaining to exercise its supplemental jurisdiction
would serve “the objectives of judicial economy, convenience and fairness to the, paudie
comity.” Trs. of the Constr. Induys333 F.3d at 925 (citingxec. Software N. Am., Inc. v. United
States DistCourt, 24 F.3d 1545, 1557 (9th Cir. 1994yerruled on other grounds by Cal. Dep’t o
Water Resv. Powerex Corp.533 F.3d 1087 (9th Cir. 2008)Rlaintiff argues that the interests of
judicial economy, convenience, and fairness to the parties all fatainng jurisdiction over the
state law claims because the Trigsh necessary party. A party is necessary if, “(A) in that
person’s absence, the court cannot accord complete relief among exisieg pa(B) that person
claims an interest relag to the subject of the action and is so situated that disposing of the acf
in the person’s absence may: (i) asacpcal matter impair or impedbe person’s ability to
protect the interest; or (ii) leave an existing party subject to a substaktiaf incurring double,
multiple, or otherwise inconsistent obligations because of the interest.” Fen. R. €9(a).
Plaintiff argues thathe Court cannot accord complete relief as to his damages claims for the v
he made to the McKee Retaiéility in April 2010 unless the Trust remains a party to this suit
because the Trust may have discoverable information regardihiglitiiey terms of the purchase

and sale of the property, which could affect claims for contribution and indentinifiGanong the

8
CaseNo.: 5:11CV-0216FLHK
ORDERGRANTING IN PART ANDDENYING IN PART MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION

ion

sSits



United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O 0N WwWN B O

various defendants. Plaintiff further argues that, if he prevails and the § negtparty to this suit,
the remaining defendants could be exposed to substantial risk of incurring incordibtztitons,
contrary to the objectives of Rule 19.

For essentially the same reasons it believes the Court lacks supplguoresdgition over
Lerma’s state law claims altogether, Defendant argues the Court shoutedeaxercise any
supplemental jurisdiction it may have because retaining jurisdiotienthe Trust would not be
efficient and would be unduly prejudicialhe Court agaimejects Defendant’s arguments and
agreeswith Plaintiff that retaining jurisdiction over the Trust may be necessary toesfasuand
adequate resolution of ultimdtability issues among all the named defendafisithermore,
because Plaintiff's stataw claims against the other three defendants, over which the Court ha
uncontested supplemental jurisdiction, involve the same nucleus ofiepéaats as Plaintifé
statelaw claims against the Trust, it would be inefficient and a waste of judicial resaréorce
Plaintiff to bring a separate, nearly identical case in state atbeging the same facts against the
Trust as sole defendanthe Court thereforeoncludes that, in light of its exercise of supplement|
jurisdiction over Plaintiff's statlw claims against Defendants NTT, Stop N Save, and Tapioca
Express, it is in the interests of judicial economy, convenience, and fairnelggadias to retain
jurisdiction over Plaintiff's state law claims against the Tassivell

V. CONCLUSION

For the foregoing reasortbe Court concludes that the federal and state claims here der
from a common nucleus of operative facts #rat it is in the interest gfaonomy, convenience,
andfairnessfor Plaintiff's state and federal claims as to all Defendants to remain in federa
Accordingly, the Court will exercise supplemental jurisdiction under 28 U.S.C. § 1367 over
Plaintiff's state law claims against thieust The motion to dismiss Plaintiff's state law claims
against the Trust is DENIED. Timeotion to dismiss Plaintiff's ADA claim against the Trust is
GRANTED.
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IT ISSO ORDERED.

Dated: October 18, 2011 ju‘! {‘L M\,

LUCY@. KOH
United States District Judge
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