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Stephanie Rose, Sandra Ramirez, Shannon dohAsnin Makin, Carol Duke, Jack Poster,
and Freddericka Bradshaw (“Plaintiffs”) mofge final approval of the parties’ proposed
Settlement Agreement and for attorney’s fees eosts. Bank of America Corporation, Bank of
America, N.A., and FIA Card Services, N.Aollectively, “Defendantsj’do not object to the
motions in the context of thgarties’ proposed settlement.

The final approval hearing was held on Aprik®14. For the reasons explained below, th
motion for final approval is GRANTED. The moti for attorney’s fees and costs is GRANTED
IN PART AND DENIED IN PART.

. BACKGROUND
The proposed Settlement Agreement would resallvelaims in the above-entitled actions

as well as claims in the following actions:rRleez v. Bank of Am., N.A., Case No. 14-CV-02175-

EJD (N.D. Cal.); Johnson v. Bank of Am. Coragtion, Case No. 14-CV-02177-EJD (N.D. Cal.);

Makin v. Bank of Am., N.A., CasBo. 14-CV-02176-EJD (N.D. C&l.and_Bradshaw v. Bank of

Am. Corp, 13-CV-0431 LAB (JLB) (S.D. Cal.).

Plaintiffs brought these actioadleging that Bank of America engaged in a systematic
practice of calling or texting consumers’ cell pasrthrough the use of automatic telephone dialir
systems and/or an artificial orgecorded voice withoukeir prior express coast, in violation of
the Telephone Consumer Prdten Act (“TCPA”), 47 U.S.C. 827(b)(1)(A). Bank of America
denies all of Plaintiffs’ allegatins and argues that itdh@rior express consent to make automated
prerecorded calls to Plaiffs and Class Members on their cell phones. The TCPA permits
claimants to recover statutory damages in thewarnof $500 per violation of the Act, and up to
$1,500 per willful violation. 47 U.S.C. § 227(b). dddition, the TCPA permits claimants to seek
injunctive relief to prevent future violations.

The parties conducted discovery and reachedtative settlement & mediation. On
December 6, 2013, the Court granted prelimjiraproval of the Settlement Agreement,
conditionally certified the propos&kettlement Class, designatedsd representatives, appointed

class counsel, approved the settlement admiticstralan, and approved a plan for giving notice t
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Class Members. The Court also set deadlinestecting to the Settlement Agreement and for

requesting exclusion from the settlement class.

The final approval hearing waeld on April 4, 2014.

. Motion for Final Approval of Settlement

a. Final certification of settlement class
i. Class definition and notice to the class

The parties agreed to certification of a Setéat Class defined as all persons in the Unite

States who:

(1) received one or more non-emergency, defervicing telephonealls from Bank of
America regarding a Bank of America Resitial Mortgage Loan Account to a cellular
telephone through the use of an automatic telephone dialiregrsgstd/or an artificial or
prerecorded voice between August 30, 2007 and January 31, 2013 (Mortgage Calls);
or

(2) received one or more non-emergency, aéfervicing telephonealls from Bank of
America regarding a Bank of America Cre@ard Account to a dlelar telephone through
the use of an automatic telephone dialing systedior an artificiabr prerecorded voice
between May 16, 2007, and January 31, 2013 (Credit Card Calls);

or

(3) received one or more non-emergency, défervicing text messages from Bank of
America regarding a Bank of America Cre@dard Account to a dlelar telephone through
the use of an automatic telephone dialing systedior an artificiabr prerecorded voice
between February 22, 2009, and December 31, 2010 (Credit Card Texts). This excluds
those identified individuals who@included in paragraph (2) above.

The Court granted preliminary approval te fharties’ proposed notice procedure. The

Court is now satisfied that the notice procedwas carried out according to the applicable
standards and that it has sagsdfthe requirements of the fedeClass Action Fairness Act

(“CAFA”), 28 U.S.C. § 1715, and Fed. R. Civ. P. 23.
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1. Notice under the Class Action Fairness Act
The Class Action Fairness Act (“CAFA”) reges defendants to send to the appropriate
state and federal officials a copy of the complaiotjce of scheduled jucial hearings, proposed
or final notifications to class members, proposed or final class settlements, any other
contemporaneous agreements between the pamigdinal judgments or notice of dismissal, and
the names of class members if feasible. See 383J8§ 1715(b)(1-8). The Court is satisfied that
the notices were sent. See Docket No. 72.
2. Notice under Rule 23
The notice program satisfied both Fed. R. CivREle 23(c)(2)(B) (rquiring that the court
provide “the best notice that pgacticable under the circumstarigesd 23(e)(1) (requiring court
to “direct notice in a reasonable manteerll class members who would be bound by
[settlement]”). In class action settlemerntt$s common practice to provide a single notice
program that satisfies both of these noticadaads._See David F. Herr, Annotated Manual for
Complex Litigation 8 21.31 (4th ed. 2005).
In this case, postal mail was well suited lfmrating and notifying class members, since th¢
violations by defendant arose aftauto-dialed telephone callscitext messages made to cellulaf
telephones, which typically have a name and maysnailing address associated with them.

The Court reviewed and appralthese notices before they were disseminated and foun

that they were written in plaindguage. The notice clearly stated tiature of the action; the class

definition; the class claims, issues, and defertbas class members could appear through couns
when and how class members could elect texaduded; and the bindineffect of a class
judgment on class memberSee Fed. R. Civ. P. 23(c)(2)(B). diso informed class members of
the amount of attorneys’ fees requestelass Counsel. Fed. Riv. P. 23(h)(1).

During the preliminary approval hearing, the Qaeuested the pariensert language in
the settlement notice documents to notify classbess that they may be entitled to statutory

damages of $500 to $1500 per violation. The Calsa asked the parties to improve accessibility
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to information regarding the Settlement Agresrinfor Spanish language-only Class Members.
The parties complied with both requests.

The Court finds that the notice was reasopablculated under the circumstances to
apprise the Settlement Class of gemdency of this action, all mat@relements of the Settlement,
the opportunity for Settlement Class Memberexolude themselves from, object to, or comment
on the settlement and to appear at the fipplr@val hearing. The notice was the best notice
practicable under the circumstances, satisfyieg#auirements of Rule 23(c)(2)(B); provided
notice in a reasonable manner to all class membatisfying Rule 23(e){{B); was adequate and
sufficient notice to all Class Members; and, conpfidly with the laws of the United States and
of the Federal Rules of Civil Procedure, duegaiss and any other apglide rules of court.

li. Scope of release

The parties have agreed thigon entry of final approval of ¢hSettlement Agreement, the
Class Members who did not opt autl provide a release tailored the practices at issue in this
case. Specifically, they will release all claimisdtt arise out of or relate” to the “use of an
‘automatic telephone dialing system’ or ‘artific@l prerecorded voice’ to contact or attempt to
contact Settlement Class Members.”

lii. Final certification

The parties jointly moved the Court to resolvis tase as a Settlement Class. In order to

certify a Settlement Class, the requirementRue 23 must generally be satisfied and each are

considered here. See Hanlon v. Chry§lerp., 150 F.3d 1011, 1019 (9th Cir. 1998) (citing

Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 6199{)). In assessing Rule 23 requirements In

the settlement context, a court may considerttiexe will be no trial._See Amchem, 521 U.S. at
620 (“court need not inquire whether the cas#jefl, would present intractable management
problems . . . for the proposalthat there be no trial.”).

For certification of a settlement class,|®a@3(a) requires: (1) numerosity, (2)
commonality, (3) typicality, and J&adequacy of representatiobnder Rule 23(b)(3) a class

action must meet two additional requirements: (1) common guestions must “predominate ove
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guestions affecting only individuahembers;” and (2) class resotutimust be “superior to other
available methods of fair and effictesdjudication of the controversy.”

In granting preliminary approval of the Settient Agreement, the Court held that the
requirements of Rule 23(a) and Rule 23(b)(3) veatesfied. Having fully reiewed the record, the
Court finds that the Settlement Agreement cargs to satisfy Rule 23(a) and Rule 23(b)(3).

b. Final Approval of the Settlement Agreement
i. Applicable legal standards

This court may approve the class action seitiet after hearing and upon a finding that th
settlement is “fair, reasonable, and adequaked. R. Civ. P. 23(e)(1)(C). Therefore, the questiq
is “not whether the final product clal be prettier, smarter, orawier, but whether it is fair,

adequate, and free from collusiorHHanlon, 150 F.3d at 1027. Furthieis “the settlement taken

as a whole, rather than the mdiual component parts, that mis examined for overall fairness.”
Id. at 1026.

A settlement under Rule 23(e) requires thatCourt balance a number of factors,
including: (1) the strength of the plaintiff's @g2) the risk, expensepmplexity, and likely
duration of further litigaon; (3) the risk of maintaining cta action status throughout trial; (4) the
amount offered in settlement; @) extent of discovery compléltg(6) the experience and views
of counsel; (7) the presence of a governmgradicipant; and (8) theeaction of the class

members to the proposed settlement. Chlidill., LLC v. Gen. Elec., 361 F.3d 566, 575 (9th

Cir. 2004).

Prior to formal class certifiten, there is an even greatettgatial for a breach of fiduciary
duty owed the class during settlement. Accaglyinsuch agreements must withstand an even
higher level of scrutiny for evidena# collusion or other conflicts ahterest than is ordinarily
required under Rule 23(e) before securing thettapproval as fair Hanlon, 150 F.3d at 1026;
Mars Steel Corp. v. Continehtdl. Nat'l Bank & Trust Co.of Chicago, 834 F.2d 677, 681 (7th

Cir. 1987) (Posner, J.) (“[W]hen class certificatis deferred, a more careful scrutiny of the

fairness of the settlement is required.”); Mfeerger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 1982)
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(1) “when counsel receive a disproportiondittribution of the settlement, or when the

class receives no monetargulibution but class counseleaamply rewarded,” Hanlon, 150

F.3d at 1021; see Murray v. GMAC MartCorp., 434 F.3d 948, 952 (7th Cir. 2006);

Crawford v. Equifax Payment Servs., Inc., 201 F.3d 877, 882 (7th Cir. 2000);

(2) when the parties negotiate a “clearisgil arrangement providing for the payment of
attorneys’ fees separate ancgdgrom class funds, which cags “the potential of enabling
a defendant to pay class counsetessive fees and costeixchange for counsel accepting

an unfair settlement on behalf of the class.baiz v. U.S. W. Cellular of California, Inc.,

222 F.3d 1142, 1148 (9th Cir. 2000); see Weinberger v. Great N. Nekoosa Corp., 925

518, 524 (1st Cir. 1991) (“[L]awyemight urge a class settlemet a low figure or on a
less-than-optimal basis in exchangered-carpet treatment on fees.”); and
(3) when the parties arrange for fees not aedrto revert to defelants rather than be

added to the class fund, 9d@fasihi v. Fleet Mortg. Cp., 356 F.3d 781, 785 (7th Cir.

2004) (Posner, J.).
li. The strength of the Plaintiff’'s caseand the risk, expense, complexity,
and likely duration of further litigation

Plaintiffs argue that they belie they have a strong case, thdt the case raised several

novel legal issues that favor approving a settlemémparticular, the parties have competing
interpretations of what constitutes “prior express consent” under the TCPA based on the FCQ

January 4, 2008 declaratory ruling, In the Matter of Rules and Reqgulations Implementing the

Telephone Consumer ProtectiontAt 1991, 23 F.C.C.R. 559.
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Having reviewed the parties’ statements regartheir dispute and the relevant authorities
the Court finds that both partidave legitimate and material positions. Furthermore, even if
Plaintiffs prevailed at trial, tnsheer size of the award againstddeants, who could be liable for
$500 or $1,500 per violation for potentially millionswblations, would likely raise significant
post-trial concerns. Such an award would alroesiainly be appealed, mottially reversed, and
litigation would not be resolvefdr a significant amount of time.

In light of these consideratns, the Court finds that factot and 2 weigh in favor of
granting final approval.

lii. The risk of maintaining class ation status throughout trial
As the parties point out[c]ourts have splibn class certification in TCPA cases, increasiry

the risk of maintaining the &és action through trial.” Arthw:. Sallie Mae, Inc., 2012 WL

4075238 (W.D. Wash. Sept. 17, 2012his factor weighs in favoof granting final approval.
iv. The amount offered in settlement
The Settlement Agreement requires Defenslémipay over $32 million dollars into a non-
reversionary Settlement Fund. The parties have describaédbigery as the largest “ever
obtained in a TCPA class actionAs discussed further below, the Court has determined that thg
amount of the Settlement Fund, considered in light@kthe of the class, is line with recoveries
obtained in similar TCPAlass action settlements.
v. The extent of discovery completed
A sufficient amount of discovery was compktePlaintiffs claim that they reviewed
thousands of pages of documents, took the deposiof five different 30(b)(6) withesses, and
successfully moved to compel discovery ia Ramirez action. In addition, Bank of America

voluntarily provided Class Counselth, and Class Counsel reviethghe call recordiata. The

g

1%

parties participated in three fulagl mediations before coming to a tentative agreement. Thus, this

factor weighs in favor of appving the Settlement Agreement.
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vi. The experience and views of counsel
Class Counsel are experienced litigators. &d\wd the attorneys have participated in a
large number of TCPA class amti settlements. This factaeighs in favor of approval.
vii. The presence of a governmental participant
Although CAFA notice was sent to variogevernmental entities, none sought to
participate in the settlement pemrlings by objection or commernhus, this factor weighs in
favor of approval.
viii. The reaction of the class memberto the proposed settlement
Out of about 7 million individuals in the &8s, 227,701 individuals have made claims, 16
have made objections, and 390 opted out. While fbevparticipation rate is in line with other
settlements of this size. Having reviewed the objections, the Court finds that no Class Memb
stated grounds that would providesubstantial reason to deny apptoviéhus, this factor weighs
in favor of approval.
ix. The absence of collusion in the settlement procedure
The Settlement Agreement is the result of negotiations between the parties as well as
full-day mediations presided over by the Honordbdevard A. Infante, Ret.. The parties represer
that negotiations were hard-fouginid adversarial, and the partipg'sitions were only reconciled
by Judge Infante’s proposaludhe Infante’s declation, attached tthe Motion for Final
Approval, lends support to thertias’ representations regandi the settlement procedure.

Furthermore, none of the three “subtle signstafusion described im re Bluetooth are

present here: 1) Class counsd@ aot receiving a dispportionate distributin of the settlement
because 25% is the standard allocation (andradtration costs are remsable considering the
size of the class), 2) there is nd€ar sailing” arrangement becalwséerney’s fees are paid out of
the class fund, and 3) the parties did not arrangieés not awarded to revdack to defendants;
rather, fees not awarded while added to the class fuhd.

Thus, this factor weighis favor of approval.

! Class Counsel represents that the Settlement Agreemmrt-ieversionary. A review of the Settlement Agreement
confirms this; specifically, Sections 2.34 and 4.04.
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lIl. Motion for attorney’s fees and costs and foservice awards to the class representatives
a. Applicable legal standards
While attorneys’ fees and costs may beeded in a certified class action where so
authorized by law or the partiesgreement, Fed. R. Civ. P. 2B(bourts have an independent
obligation to ensure that the awalile the settlement itself, is reasable, even if the parties have

already agreed to an amount. See StatonF3&¥ at 963—-64; Knisley v. Network Assoc., 312

F.3d 1123, 1125 (9th Cir. 2002); Zucker v. @erital Petroleur@orp., 192 F.3d 1323, 1328-29

& n. 20 (9th Cir. 1999). The reasonablenesswffae award must be esidered against the
backdrop of the “American Rule,” which providimst courts generally amwithout discretion to
award attorneys’ fees to a prdirag plaintiff unless (1) fee-shiftig is expressly dhorized by the
governing statute; (2) the opponents acted in bad dawtllfully violated a court order; or (3)
“the successful litigants have created a comnoowl for recovery or extende substantial benefit

to a class.”_Alyeska Pipeline Serv. Co. v. Wildess Soc., 421 U.S. 240, 275 (1975) (Brennan, \

dissenting); accord Zambrano v. City of Tustin, 885 F.2d 1473, 1481 & n. 25 (9th Cir. 1989).

The award of attorneys’ fe@s a class action settlementafien justified by the common
fund or statutory fee-shifting exceptions to frerican Rule, and sometimes by both. See Stat

327 F.3d at 972; see also Court Awarded Attornsssk-Third Circuit Task Force, 108 F.R.D. 237

250 (1985) (purpose of common-fund exception i&@twid the unjust enchment of those who
benefit from the fund that iseated, protected, or increasedthg litigation and who otherwise
would bear none of the litigatiarosts”). The Ninth Circuit has approved two different methods
for calculating a reasonable attorneys’ fee depending on the circumstances.

The “lodestar method” is appropriate i@s$ actions brought undee-shifting statutes
(such as federal civil rights, seties, antitrust, copyght, and patent agtswhere the relief
sought—and obtained—is often primarily injunctive in nature andribtisasily monetized, but
where the legislature has autized the award of fees to ensure compensation for counsel

undertaking socially beneficiéitigation. See Hanlon, 150 F.3d at 1029; In re General Motors

Corp. Pick-Up Truck Fuel Tank Prods. Liktly Litig., 55 F.3d 768, 821 (3d Cir. 1995).
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The lodestar figure is calculated by multiply the number of hours the prevailing party
reasonably expended on the litigation (as supgdyeadequate documentation) by a reasonable

hourly rate for the region and for the expecienf the lawyer._Staton, 327 F.3d at 965. Though

the lodestar figure is “premptively reasonable,” Cunningham v. Cnty. of Los Angeles, 879 F.2d

481, 488 (9th Cir. 1988), the court may adjust it amhor downward by an appropriate positive 9
negative multiplier reflecting a host of “reasonableness” factors, “including the quality of
representation, the benefit obtailrfer the class, the complexignd novelty of the issues

presented, and the risk of nonpayment,” Hanldf) F.3d at 1029 (citing Kerr v. Screen Extras

Guild, Inc., 526 F.2d 67, 70 (9th Cir. 1975)). Forstrmmong these considerations, however, is

the benefit obtained for the class. $msley v. Eckerhart, 461 U.S. 424, 434-36 (1983);

McCown v. City of Fontana, 565 F.3d 1097, 1102 @th 2009) (ultimateeasonableness of the

fee “is determined primarily by reference to theeleof success achieved by the plaintiff’). Thus,
where the plaintiff has achieved “only limitsuccess,” countindldours expended on the
litigation—even those reasonably spent—may pcedan “excessive amount,” and the Supreme
Court has instructed district casiito instead “award only that amouwfdtfees that is reasonable in
relation to the results obtained.” Hensley, 461 U.S. at 436, 440.

Where a settlement produces a common fund fobéinefit of the entirelass, courts have
discretion to employ either thedestar method or the percentage-of-recovery method. Inre

Mercury Interactive Corp., 618 F.3d 988, 992 (@th 2010) (citing Powers v. Eichen, 229 F.3d

1249, 1256 (9th Cir. 2000)). Because the benetiteéaclass is easily goified in common-fund
settlements, the Ninth Circuit has allowed cototaward attorneys a percentage of the common
fund in lieu of the often more time-consumingkaf calculating theoldestar. Applying this
calculation method, courts typicakbalculate 25% of #nfund as the “benchmark” for a reasonabl
fee award, providing adequate exg@tan in the record of any “special circumstances” justifying

departure._Six (6) Mexican Workers v. Ar@itrus Growers, 904 F.2d 1301, 1311 (9th Cir. 1990

accord Powers, 229 F.3d at 1256-57; Paul, Johnson, Alston & Hunt v. Graulty, 886 F.2d 268

(9th Cir. 1989).
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Though courts have discretion to choose wicglculation method they use, their discretio

must be exercised so as to achieve a reasonahié r&ee In re Coordited Pretrial Proceedings,

109 F.3d 602, 607 (9th Cir. 1997) (citing In re ShiaPub. Power Supply Sys. Sec. Litig., 19 F.3d

1291, 1294-95 n. 2 (9th Cir. 1994)). Thus, for eplywhere awarding 25% of a “megafund”
would yield windfall profits for clas counsel in light of the hoursesgt on the case, courts should

adjust the benchmark percentage or employatiestar method instea&ix Mexican Workers,

904 F.2d at 1311; see In re Prudential Ins. Co. America Sales Practice Litig. Agent Actions, 1

F.3d 283, 339 (3d Cir. 1998) (explaining that b&sisnverse relationship between size of fund
and percentage awarded for feethat “in many instances thechease in recovery is merely a
factor of the size of the class and has no dnedationship to the effastof counsel” (internal
guotation marks omitted)).
b. Application
i. Calculation of a reasonable lodestar amount

At the time Class Counsel fdedeclarations supporting theequest for fees, they had
calculated their lodestar approximately $1,396,523.75 from a total of 2,560.7 hours of work.
Since the filing of their declations, Class Counsel havepexded an unknown number of hours
seeking approval of the Settlement, administetiregSettlement, and assisting Class Members.
Class Counsel also claim (and tbeurt accepts) that theyill continue toassist Class Members
with individual inquiries, oversee the claimesolution process, and will help resolve Class
Member challenges to the result of their clasubmissions. Thus, it is likely that the “final”
lodestar calculadbin will be based on more than 2,560.7 hours.

Exhibits 1 through 10 to Docket No. 74 _of R@se declarations submitted by each of the
10 law firms who represent the Class anpport Class Counsel’sgeest for fees.

1. Billing rates
The Court finds that the billingates for partners, associates) @aralegals are reasonable.

Paralegal rates fall between $100 per hour and $&805&our, which is an ordinary range.
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Associates billed at the following rates:chassociates from Meyer Wilson Co., LPA at
$325 per hour, one associate from Terrell MalisDaudt & Willie PLLC at $525 per hour, and
two associates from Lieff Cabraser Heim&Bernstein, LLP at $435 and $465 per hour. One
attorney, who held the titles of both Law Clenkd Contract Attorneyjilled at $325 per hour.
Only the $525 per hour rate appehigh, but not unusually so, particdlam light of the fact that
the associate billing at that rasea 2004 law school graduate.

Partners$billed at rates between $350 per hand $775 per hour. The partners’ rates
generally line up with their expence. Two of the three highdslling partners, Jonathan D.
Selbin and Douglas J. Campion, representedtass during the preliminary approval hearing an
the final approval hearing, and appeared to males of authority amongst Class Counsel. Mr.
Selbin and Mr. Campion, along with the otlpartners billing above $600 per hour, all have
significant experience to jusyitheir high billing rates.

2. Hours spent

Upon review of the billing submissions, tBeurt finds that Class Counsel included an
unreasonable number of hours iritHodestar calculation.

Class Counsel filed separate declarations, one for each law firm, that go into varying
amounts of detail as to how time was spent. For the most part, each law firm divided their ho
spent into the categod®f: Initial case investigation, motis practice, discovery, settlement
negotiations and mediations, drafting settlenaamd motion for approval papers, and overseeing
settlement administration. Saeed & Little, Lireluded an additional category entitled client
management. Every law firm except for Terdlrshall Daudt & Willie PLLC specified how
many hours were spent in each category. Tdvtatshall Daudt & Willie PLLC specified only the
total number of hours spent.

Of the total 2,560.7 hours accrued, 390 hours weeat in initial case investigation, 200
hours were spent in motions practice, 600 hourgwpent in discovery, 800 hours were spent in

settlement negotiations and matitbns, 300 hours were spent iffing the settlement agreement

2 For purposes of this discussion, the Court defines “Batas those attorneys who hold the title of Partner, Of
Counsel, Owner, or Managen; are solo practitioners.
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and the motions for approval, 180 hours were sipesettlement administration, and 90 hours we

spent in client management (figisrare estimated and rounded dotvn).

The 800 hours in settlement negotiations and miediatands out as particularly excessive.

Representative counsel for all firms participatethimee full-day mediations before Judge Infante
In the Court’s experience, there is little reasdtry so many attorneys waliheed to be present
during the mediation sessions. Rather, lawyerthersame side often find it more efficient to
prepare their negotiating position idvance, then delegate a smalinher of attorneys to execute.
Furthermore, no reasonable client would app®@3@ hours of firm time to complete the tasks
under this category, especiallytaese rates. The Court th@re reduces the number of hours
billed under this category to 400.

In addition, much of the work done priordettlement negotiations and mediation was
duplicative, despite Class Counsallaims that they used best efforts to avoid duplicative work.

Much of the work done in the initial case istigation, motions practice, and discovery was

redundant, made necessary only by the particuigatibn strategy Class Counsel chose to pursug.

The Court notes that the instant settlementlvescsix separate aotis, all seeking to hold
Defendants liable for allegedly making automated ploafis in violation ofthe TCPA. The first
case, Rose, was filed on May 16, 2011, by Dougl@athpion and Anthony J. Trepel. Thereaftel
the remaining five cases followed throughout 20Xdugh 2013. This is typal in class actions
involving large, nationwide classes where thieddant’s allegedly unlawful conduct occurred
over a particular time period, or etfe the defendant’s conduct wagaaled by a source such as a
news story or an investigaéveport. In such cases, orthe unlawful conduds uncovered,
plaintiff's attorneys essentiallyace to the courthouse to avoid lagitheir lawsuit to the “first-to-

file” rule.*

3 Because Terrell Marshall Daudt & Willie PLLC did not digitheir hours by category, the Court took the total
reported hours and divided theawenly among each category.
* The “first-to-file” rule is a‘generally recognized doctrine of federal comihich permits a district court to decline
jurisdiction over an action when a complaint involving thesgarties and issues has already been filed in another
district.” Pacesetter Systems, Inc. v. Medtronic, Inc., 678 F.2d 93, 95-96 (9th Cir(digsibns omitted).
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In the typical scenario, the first-to-file rueould serve as a detent for plaintiff's
attorneys to initiate a lawsuit thist“substantially similg to one that is akady in litigation._See

Best W. Int’l, Inc. v. Mahroom, 2007 W1302749, at *2, n.1 (D. Arialay 3, 2007) (finding, in

the context of the first to file rule, lawsuitseed only be substantiglsimilar and not exactly
identical[ ]”). Here, the first case, Rosectised on FIA Card Services and Bank of America

Corporation’s practices with reghto credit card customers. Ramirez, filed on August 31, 2011

focused on any automated calls to Bank of America, N.A.’s custonBrske, filed on July 30,
2012, focused on calls to all Defendsirdredit card and mortgagestamers, as well as all other
customers affected by these practices (the ihstttiement, of course, resolves only claims
regarding mortgage and credard customers). Johnson, filed on December 29, 2011, focuses
any automated calls to Bank of America Corporation’s custofnitakin, filed on March 27,
2012, focuses on individuals in ldia, llinois, or Wisconsin o received a prerecorded call
after the called party had filed a Chapter 13 banksupt otherwise demanded that the calls ceas
Bradshaw, filed on February 22, 2013, focuses mnmessages rather than calls to cellular
telephones.

Class Counsel should not be compensategri®mmediation work completed in Duke and

Johnson because the cases are “substantially sinol&bse and Ramirez. Normally, the Court

would expect that Duke and Johnson would never baee filed due to the firdo-file rule. Or, if

the subsequent filers were unaware of RoseRamirez, Defendants would have moved (likely

successfully) to have Duke and Johnson dismisbeéhct, Defendants filed a motion to dismiss

the Duke action based on the fits-file rule. However, the parties stipulated to removing

Defendants’ motion from the caléar to engage in mediation.

® Although the moving papers represent that Ramirez focuses on automated calls makefd\Barica, N.A.’s
mortgage customers only, a review of the Complaint stbatsRamirez sought to cestif class consisting of credit
card customers, consumer and business loan customers, home mortgages, and “all other persons whom Defen
affiliates dialed (or mis-dialed). 14-CV-2175-EJD, Docket No. 1.
® Although the moving papers represent that Johnson focuses on automated calls makletéBerica, N.A.’s
mortgage customers, a review of the Complaint shoatsltthnson was actually filed against Bank of America
Corporation, and it sought to certify a class consisting of “all persons within the United States who received any
telephone call from Defendant . . .” 14-CV-2177-EJD, Docket No. 1.
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What is unusual here is that the attosesho filed Duke andohnson had previously

worked together with the attorneys who filedsR@nd Ramirez, in Arthur v. Sallie Mae, 10-CV-

198-JLR (W.D. Wash.), another TCRAass action settlement. dther words, the attorneys who
filed these four cases were rattarm’s length. From the Court’s perspective, Class Counsel
appear to have coordinated thefiforts from very early on in thproceedings, pealps deliberately
selecting a litigation strategy wreby Defendants would be overwhelmed by attacks on several
fronts and consequently forced to negotiate feomeaker position. As a result, Class Members
are asked to pay the costs of litigating six separate actions with a total of 18 attorneys and 8
paralegals. As explained in the following $ect the results achieved the litigation do not
justify such an expense.

Accordingly, the Court reduces the numbéhours in the lodgar calculation by the

number of hours logged in Dulesd_Johnson prior to settlement negotiations and mediation: 56

hours. In addition to the 400 hour reduction dsseul above, the Court reduces the lodestar by ¢
hours. Since the initizalculation of 2,560.7 houdoes not include time spent by Class Counse
after the instant motions weréefd, the Court adds 100 hours to the final total. Therefore, the
lodestar calculation is adjustéaireflect a total of 1,700.7 hourswbrk, at the prior-calculated
blended billing rate of $545.37, rdtng in a final lodestar of $927,507.30.

As a sidenote, the Court notes that Classinsel’s choice ofwolving 10 different law
firms in this matter introduced other ffieiencies. Of the 2,560.7 hours reported in the
declarations, 1,670.8 hours were billed by attornes rates of more tha#500 per hour, leaving
only 889.9 hours billed by attorneys/paralegals waties of $500 per hour or less. Few clients
would stand for such an inefficient allocationtiofie. However, the Court believes that its

reduction of the hours logged in Duke and Johms@r to mediation shod| at least in part,

compensate for this factor. Marther reduction is necessary.
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ii. Percentage method
Under Ninth Circuit law, the dirict court has discretion tpmmon fund cases to choose

either the percentage-of-the-fund or the kidemethod. Vizcaino v. Microsoft Corp., 290 F.3d

1043, 1047 (9th Cir. 2002).

Class Counsel seek 25% of the Settlenkemtd, which amounts to $8,020,976, inclusive g
costs expended by Class Counsel of $64,365.14. Prilbe tOourt’s reductionf the lodestar, the
lodestar cross-check using Class Counsel’'s caéniladestar would have produced a multiplier d
5.34. Using the reduced lodesta$827,507.30, a $8,020,976 award would now result in a
multiplier of 8.65.

The Court compared a number of TCPA clason settlements in which attorneys from

the instant case participatad Grannan, 2012 WL 216522, a gtedh request for 25% of the

Settlement Fund reflected a multiplier of 1.4i@.Adams v. AllianceOne, Inc., 08-CV-248-JAH

(S.D. Cal. Sept. 28, 2012), a granted reques?@@6 of the Settlement Fund reflected a multiplier
of 3.81. In Arthur v. Sallie Madnc., 10-CV-198-JLR (W.D. Wash.a granted request for 20% of

the Settlement Fund reflected a multiplier of 2.59.

However, Class Counsel point to severalesain which multipliers higher than 5.34 were

approved._See Vizcaino, 290 F.3d at 1052 appx. (93ti2002) (collecting cases); see also Steing¢

v. Am. Broad. Co., Inc., 248 F. App’x 780, 783 (@M. 2007) (approving multiplier of 6.85).

The 25% benchmark rate is a starting péontanalysis._Vizcaino, 290 F.3d at 1048.
Selection of the benchmark or any other rate rhastupported by findingsahtake into account
all of the circumstances of the case. Id. Thausigh multiplier such as@® might be justified if
supported by the circumstances of the case. Class Counsel have identified the following fact
supporting their request for fees.

1. Results achieved
The results obtained for the class are generaltgidered to be the most important factor i

determining the appropriated award in a common fund case. See Hensley, 461 U.S. at 435.
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Class Counsel argue that this factor, standing alone, supports their fee request. The Court
disagrees.

The Settlement Agreement provides both mayataief and prospente relief. Class
Counsel estimated, at the time they filed the ingtaotions, that claimants will receive an averags
recovery of between $20 to $4Qf course, it is unlikely tha settlement would result in
claimants receiving the full $500 4,500 per violation they might leatitled to under the TCPA.
Even so, the $20 to $40 range falls in the lowrgeaof recovery achieved in other TCPA class

action settlements. For example, ira@mnan, 2012 WL 216522, each class member received

between $300 to $325. In Malta v. Fed. Homar Mortg. Corp., 10-CV-1290-BEN (S.D. Cal.),

after final approval, eaabf the 120,547 claimants that made a timely and valid claim as well as

103 claimants that made a late claim receinedsum of $84.82. In Kramer v. B2Mobile, 10-CV-

2722-CW (N.D. Cal.), each claimant was to be [#i@0, but subject to a pro-rata reduction base
on the maximum amount of the fund, and it was wardie®m the final approval order how much
money each claimant actually received. The mope#dief in this casehowever, lines up with

that achieved in Arthur v. Sallie Mae, whereleatmimant was estimated to receive between $20

and $40.

Furthermore, the Court questions the ‘§pective relief’ provided by the Settlement
Agreement, which is described as such: “Thitl&aent focuses on prpsctive practice changes
designed to protect Settlemeziass Members from receiving automated calls in the future.
Specifically, in consideration for the Settlememnd @ response to the Complaints filed in the
Actions, Defendants developed antplemented significant enhancent®to its servicing systems
that are designed to prevehe calling of a celphone unless a loanrseing record is
systematically coded to refleitte borrower’s priorgress consent to call his or her cell phone.”

The Court was concerned that the prospeatalief would not be of any benefit to
consumers because it would not prevent Defendemtscontinuing to calClass Members. The
mere fact that Defendants changed their systermeflect the borrower’s prior express consent

means very little in the context of this lawsuiBrior express consent” under the TCPA is a term
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of art with an unsettled meaning. In facistlawsuit centers around the question of whether
Defendants’ or Plaintiffs’ defition of “prior expresg€onsent” should prevail. Defendants have
maintained throughout this action, and the relaetions, that they have always had their
customers’ prior express consent.

Class Counsel were questioned during thd aiparoval hearing as to whether Defendantg
would change their definition of prior expresmsent. Class Counsel confirmed that Defendants
would not. The “prospective relief’ touted byetBettlement Agreement merely provides that
Defendants will not call anyone uskDefendants had that person’s prior express consent. Buf
because Defendants continue to use the samatuefiaf “prior express consent,” it would appear
that most, perhaps all, Class Members willtoare receiving automated calls. Because the
primary goal of this litigation, as described®kass Counsel, was to put an end to these phone
calls, the touted relief falls shahd is of particular concern.

The non-monetary relief achieved hergasticularly nominal in comparison to non-

monetary relief achieved in oth€CPA class action settlements. For example, in Grannan, the

defendant agreed to a one-year injunction whereby the defendant would “scrub” their automated

dialing lists of cell phone numberand agreed not to call those numbers using an automated

dialing system. In Arthur v. Sallie Mae, the defendants agreed not toaalégkéo the cell phones

of class members who submitted forms revokirggrtbonsent in conjunction with their claim

forms. In_Kramer v. B2Mobile, defendants agreed four-year injunction whereby they agreed f{

keep documented proof of prior express consdived from cell phone owners. As part of the
injunction, defendants agreedthprospectively, prior expregsonsent would require an
affirmative action on the part of the custoreach as clicking a box saying “I Accept.” In
addition, the claim forms in this settlement coméai an option that classembers could select in
order to remove their cell phone number from ddéats’ calling lists. However, the prospective
relief achieved in the instant case appears the sartiee prospective relief achieved in Malta v.

Fed. Home Loan Mortg. Corp.
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Because the results achieved here are not “éxcel’ in the contexof other TCPA class
action settlements, and in faceamn the lower end of the scatleis factor does not support the
granting of a high multiplier.

2. Risk of continuing litigation

“The risk that further tigation might result in Plaintiffs natcovering at allparticularly a

case involving complicated legal issues, is a siggit factor in the award of fees.” Inre

Omnivision Technologies, Inc., 559 Fu@p. 2d 1036, 1046-47 (N.D. Cal. 2008); see also

Vizcaino, 290 F.3d at 1048 (risk of dismissal or lossclass certification iselevant to evaluation
of a requested fee).

Class Counsel argues that there was a sagmifirisk because the issue of prior express
consent is an open question and that the Courtnoilgave adopted Clas®@nsel’'s view. If not,
the Court may have denied a motion to certify the class.

The Court agrees that this factor supports the requested fee.

3. The skill required

The “prosecution and management of a comphional class action geires unique legal
skills and abilities” that are tioe considered when evaluatireges. _Omnivision, 559 F. Supp. 2d a
1047 (citation omitted).

The Court agrees that this facsupports the requested f€ass Counsel are experienced
TCPA litigators and clearly have a wealth of expece in this area. This factor supports the
requested fee.

4. Contingency rationale

The Ninth Circuit has long regnized that the public inteseis served by rewarding

attorneys who assume representation on a contifgeig to compensate them for the risk that

they might be paid nothing at all for their Wworln re Washington Pub. Power Supply Sys. Sec.

Litig., 19 F.3d at 1299 (“Contingent fees that mayeaceed the market vadwof the services if
rendered on a non-contingent basis are acceptée legal profession as a legitimate way of

assuring competent representation for plaintff® could not afford to pay on an hourly basis
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regardless whether they win os&”); Vizcaino, 290 F.3d at 1051ofarts reward successful class
counsel in contingency case®rttaking the risk ohonpayment by paying them a premium over
their normal hourly rates”).

The Court is not fully convincetthat the contingency rationdiends much support to Class
Counsel’s fee request. Class Counsel, for the parsthave a great deall experience litigating
TCPA class actions and presumably would “krimww to pick a winner.” Furthermore, Class
Counsel’s apparent strategy of filing numerousiémelated cases, with a few attorneys working
on each, hedges against the the risk of recoverirgngptor their work. For example, if Rose ang

Ramirez had looked unpromising, Class Counseldcsuhply have chosen not to file Duke,

Bradshaw, Makin, and Johnson. This strategy jilgs heavy pressure on defendants to settle the

case early. Finally, because the TCPA has thengiat of ruinous finacial liability ($500 or
$1,500 per violation, and some defendants are acaiseillions of violations), defendants will
almost always settle if there is any merit dt@the case. This famt does not support the
requested fee.
lii. Conclusion as to fees

The relevant factors do not justify an award®6%6 of the common funehor do they justify
a high lodestar multipler such as 5.34 or 8.69ower multiplier is still warranted, however; the
Court does not mean to imply that Class Couaskleved nothing nor that they took no risk in
bringing these actions against Defendants. Q¥ssbers still receive monetary compensation fd
their statutory injuries and were unlikely to hdded suit on their own. Téa Court determines that

a multiplier of 2.59 is appropriate (the samdtmplier awarded in Arthuw. Sallie Mae, where

many of the same attorneys were present, similar arguments weré amtsimilar results were

achieved).

" In both the instant case and Arthur v. Sallie Mae, théasadisagreed over the interptéa of the FCC'’s January 4,
2008 declaratory ruling addressing prior express conséim¢ icontext of creditor-debtor relationships (In the Matter
of Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 23 F.C.C. Rcd. 559 (2008)hinttifs
in both cases argued that prior exggreonsent is deemed to be granted only if the cell phone number be provided
during the loan’s origination. Defendants in both cases argued that prior express conselm¢ given at any time
during the life of the loan.
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A 2.59 multiplier applied to the $927,507.30 lodesesults in a total fee award of
$2,402,243.91 (inclusive of costs).

Finally, the requested $2,000 award to eadhefseven named Plaintiffs is fair and
reasonable, falling squarely in line wittcentive awards granted in other cases.

V. CONCLUSION

After consideration of thabove, the Court GRANTS the motion for final approval of
settlement, and GRANTS IN PART AND DENIES PART the motion for attorney’s fees and
Ccosts.
IT IS SO ORDERED
Dated: August 29, 2014

EDWARD J. DAVIEA

United States District Judge
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