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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

DELANEY GERAL MARKS, ) CASE NO. CV 11-2458 LHK

Petitioner, ) DEATH PENALTY CASE
V.
ORDER GRANTING RESPONDENT’S
) MOTION FOR SUMMARY JUDGMENT AS
TO CLAIMS 2, 3, AND 5

RON DAVIS, Acting Warden of
California State Prison at San Queritin,

N N N o —

Respondent. )

INTRODUCTION

The instant case arises from Petitioner’s conviction and death sentence for crimes thaft

occurred on October 17, 1990. On January 31, 1992, while awaiting trial, Petitioner moved U

California Penal Code section 1368 to suspend the criminal proceedings against him in ordel

! Ron Davis, acting warden of the Califori$sate Prison at San @ntin, is substituted a
Respondent for his predecessor in that position pursad®ule 25(d) of the Federal Rules of Ci
Procedure.
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determine whether he was competent to stand trial. (AG000943—-44, AG0009%654 d)ly 22,
1992, after a month-long trial, a jury found Petitioner competent to stand trial. (AG001257.)
January 21, 1994, three days before jury selection for his capital murder trial was set to begir
Petitioner filed a second motion to suspend the proceedings and determine his competency

(AG011558, AG011563-64), which the trial judge denied three days later (AG011586—87). (

On

L

DN

March 28, 1994, during his trial, Petitioner filed a third motion to suspend the proceedings and he

his competency evaluated. (AG014987-90.) The trial judge again denied the motion. (AGO
On April 13, 1994, Petitioner was convicted of two counts of first degree murder with
personal use of a firearm, and two counts of attempted premeditated murder and infliction of
bodily injury. (AG016577-83.) On May 6, 1994, after a penalty phase trial, the jury returned
verdict of death, as well as terms of imprisonment on the other charges. (AG017687-89.)
Petitioner’s conviction and death sentence were affirmed by the California Supreme C
direct appeal on July 24, 2003ee People v. Mark81 Cal. 4th 197 (2003). Petitioner filed a
petition for writ of habeas corpus in the California Supreme Court on October 28, 2002. On |
16, 2005, that court ordered Respondent to show cause in the Alameda County Superior Col
the death sentence should not be vacated and Petitioner re-sentenced to life without parole ¢
ground that he is intellectually disabled within the meaningtkihs v. Virginia 536 U.S. 304
(2002), which held that intellectually disabieadividuals may not be executed. (AG023690.) T
California Supreme Court denied the remaining claims in the petition.
The Alameda County Superior Court conducted an evidentiary hearing on the issue of
Petitioner’s alleged intellectual disability. On June 13, 2006, the Superior Court denied his p
and found that Petitioner had failed to prove by a preponderance of the evidence that he is

intellectually disabled within the meaningAtkins (AG028412-37.) On August 14, 2006,
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2 Citations to “AG” refer to the Bates-stamped page numbers identified in the Californ

Attorney General’s lodging of the state court record with this Court.

3 At the timeAtkinswas decided, the condition at issues known as “mental retardation,” Qut

the U.S. Supreme Court recently announced thatoiild henceforth use the term “intellectd
disability.” Hall v. Florida, 134 S. Ct. 1986, 1990 (2014). This Court will do the same, except
qguoting from the record.
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Petitioner filed a further writ of habeas corpus on the issue of his intellectual disability
(AG025463-561); this petition was denied by the California Supreme Court on December 15
(AG028382).

On December 14, 2011, Petitioner filed his federal petition for writ of habeas corpus in
Court. ECF No. 3 (“Pet.”). Respondent filed an answer on July 17, 2012, ECF No. 24, and

Petitioner filed a traverse on November 19, 2012, ECF No. 33. The parties have since filed ¢

motions for summary judgment on Claims 2, 3, and 5 of the petition, which concern Petitionef

competency and intellectual disability. ECF No. 37-1 (“Pet’r's MSJ”); ECF No. 38 (“Resp’t’s
MSJ).
STANDARD OF REVIEW

l. THE ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT (“AEDPA”)

Because Petitioner filed his original petition in 2011, well after AEDPA'’s effective date
April 24, 1996, the parties agree that the standards of AEDPA apply to thisSssss&oodford v.
Garceay 538 U.S. 202, 206 (2003). Pursuant to AEDPA, a district court may not grant a writ
habeas corpus with respect to any claim that was adjudicated on the merits in state court unl
state court’s adjudication of the claim: “(1) resdlte a decision that was contrary to, or involved
unreasonable application of, clearly established Federal law, as determined by the Supreme
the United States; or (2) resulted in a decision that was based on an unreasonable determing

the facts in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254
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determining whether a petitioner is entitled to relief under this provision, a federal court’s review *

limited to the record that was before the state court that adjudicated the claim on the Galién”
v. Pinholster 131 S. Ct. 1388, 1398 (2011).

The “contrary to” and “unreasonable application” prongs of section 2254(d)(1) have s§

par:

and distinct meaningsSee Williams v. Taylpb629 U.S. 362, 404 (2000). A state court’s decisiop is

“contrary to” clearly established U.S. Supreme Court law if that decision fails to apply the cor
controlling authority or if it applies the controlling authority to a case involving facts materiallyf

indistinguishable from those in a controlling eabut nonetheless reaches a different resdltat
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412-13. A decision is an “unreasonable applicationd. &. Supreme Court law if “the state cour
identifies the correct governing legal principle . . . but unreasonably applies that principle to t

facts of the prisoner’s caseld. at 413. Importantly, “amnreasonablepplication of federal law
is different from anncorrectapplication of federal law.”Harrington v. Richter562 U.S. 86, 101
(2011) (quotingwilliams 529 U.S. at 410). A state court’s determination that a claim lacks me
not unreasonable “so long as ‘fairmindedgtsicould disagree’ on [its] correctnes&d’ (quoting
Yarborough v. Alvaraddb41 U.S. 653, 664 (2004)).

Holdings of the U.S. Supreme Court at the time of the state court decision are the only

definitive source of clearly established federal law under section 2254(@¢&)Villiams, 529 U.S.

rit is

at 412;see also Lopez v. Smitt35 S. Ct. 1, 4 (2014) (per curiam) (“AEDPA permits habeas reljef

only if a state court’s decision is ‘contrary &w,involved an unreasonable application of, clearly
established Federal law’ as determined by this Court, not by the courts of appeals.”). While 3
federal court may “look to circuit precedent to ascertain whether [the circuit] has already held
the particular point in issue is clearly established by Supreme Court precédsiyall v.
Rodgers 133 S. Ct. 1446, 1450 (2013) (per curiam), “[c]ircuit precedent cannot refine or sharf
general principle of Supreme Court jurisprudence anspecific legal rule that [the Supreme] Col
has not announced,bpez 135 S. Ct. at 4 (internal quotation marks omitted).
To find under section 2254(d)(2) that a state court’s decision was based on “an unrea
determination of the facts,” a federal court “must be convinced that an appellate panel, apply
normal standards of appellate review, could rpasonably conclude that the finding is supported
the record before the state courHurles v. Ryan752 F.3d 768, 778 (9th Cir.) (internal quotation
marks omitted)cert. denied135 S. Ct. 710 (2014). In other words, “a state-court factual
determination is not unreasonable merely because the federal habeas court would have reag
different conclusion in the first instanceBurt v. Titlow 134 S. Ct. 10, 15 (2013) (internal
guotation marks omitted). That said, “where tlaestourts plainly misapprehend or misstate thg
record in making their findings, and the misapprehension goes to a material factual issue tha

central to petitioner’s claim, that misapprehension can fatally undermine the fact-finding proc
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rendering the resulting factual finding unreasonabli&aylor v. Maddox366 F.3d 992, 1001 (9th
Cir. 2004)*

Under AEDPA, a federal court reviews “the last reasoned state-court deciSiastéllanos

v. Smal] 766 F.3d 1137, 1145 (9th Cir. 2014). In a case where “no state-court decision furnishes

basis for the state court’s underlying reasoniagféderal court’s “duty under AEDPA is not
absolved.”Murray, 745 F.3d at 996. Rather, “the habeas petitioner’s burden still must be met
showing there was no reasonable basis for the state court to deny Riaftér 562 U.S. at 98.
To determine whether a petitioner has met this burden, a federal court must ask “what arguni
theories supported or, . . . could have supportedstétie court’s decision” and decide “whether it
possible fairminded jurists could disagree that those arguments or theories are inconsistent \j
holding in a prior decision of [the U.S. Supreme Courtfl”’at 102. Thus, when a state court dog
not supply reasoning for its decision, a federal cbutist engage in an independent review of th
record and ascertain whether the state court’s decision was objectively unreasdbaslellanos

766 F.3d at 1145 (internal quotation marks omitted)tid@ally, independent review of the record *
not a de novo review of the constitutional question,” but rather the only way a federal court c:
determine whether a silent state court decision is objectively unreasovablay, 745 F.3d at

997.
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In the event that a federal court “determine[s], considering only the evidence before the st

court, that the adjudication of a claim on the mestulted in a decision contrary to or involving {
unreasonable application of clearly establishedréddaw, or that the state court’s decision was

based on an unreasonable determination of the facts,” the federal court evaluates the petitior

* AEDPA also requires a federal court to presuire correctness of the state court’s fac
findings, and that presumption of correctness ordy be rebutted by clear and convincing evider
28 U.S.C. § 2254(e)(1). However, the U.S. Sugr€ourt has “not defined the precise relationg
between § 2254(d)(2) and 8§ 2254(e)(Diflow, 134 S. Ct. at 15, and theritlh Circuit remains “in &
state of confusion as to whether § 2254(d)(2) or Jedflboth, applies to AED®review of state-cour
factual findings,"Murray v. Schrirg 745 F.3d 984, 1001 (9th Cir. 2014). The Court need not re
that confusion here because, for the reasons stdted, Betitioner has not shown that the relevant g
court decisions were based on an unreasonablerdetgion of the facts under section 2254(d)@ge
Wood v. Allen558 U.S. 290, 301 (2010) (concluding that beeate state court’s finding “was not
unreasonable determination of the facts,” there meaéneed to decide whether that determinat
should be reviewed under the arguably more deferential standard set out in § 2254(e)(1)").
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constitutional claim “de novo.Hurles 752 F.3d at 778. If constitutional error is found, howeve
habeas relief is warranted only if that error “had substantial and injurious effect or influence it
determining the jury’s verdict.Brecht v. Abrahamsoi07 U.S. 619, 638 (1993). Under this
standard, petitioners “may obtain plenary review of their constitutional claims, but they are ng
entitled to habeas relief based on trial error unless they can establish that it resulted in ‘actug
prejudice.” Brecht 507 U.S. at 637 (quotingnited States v. Land74 U.S. 438, 449 (1986));
accordDavis v. Ayala576 U.S. —, 2015 WL 2473373, at *8 (June 18, 2015).
. SUMMARY JUDGMENT

Summary judgment is appropriate if, viewing the evidence and drawing all reasonable
inferences in the light most favorable to the nonmoving party, there are no genuine disputes
material fact, and the movant is entitled to judgment as a matter of law. Fed. R. Civ. se&b(a
Celotex Corp. v. Catretd77 U.S. 317, 321 (1986). At the summary judgment stage, the Court

“does not assess credibility or weigh the evidence, but simply determines whether there is a

factual issue for trial."House v. Be]l547 U.S. 518, 559—-60 (2006). A fact is “material” if it “might

affect the outcome of the suit under the governing law,” and a dispute as to a material fact is
“genuine” if there is sufficient evidence for a reaable trier of fact to decide in favor of the
nonmoving party.Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). “Bald assertions tH

genuine issues of material fact exist,” however, “are insufficie@&len v. Cnty. of L.A477 F.3d

652, 658 (9th Cir. 2007%ee also United States ex rel. Cafasso v. Gen. Dynamics C4 Sy$€3Tng.

F.3d 1047, 1061 (9th Cir. 2011) (“To survive summary judgment, a plaintiff must set forth
non-speculative evidence of specific facts, not sweeping conclusory allegations.”). “If the evi
is merely colorable, or is not significantly probative, summary judgment may be granted.”
Anderson477 U.S. at 249-50 (citations omitted).

When, as here, the parties have filed cross-motions for summary judgment, the Court
“review[s] each motion for summary judgment separately, giving the nonmoving party for eac
motion the benefit of all reasonable inferenceStt. for Bio-Ethical Reform, Inc. v. L.A. Cnty.

Sheriff Dep’t 533 F.3d 780, 786 (9th Cir. 2008). In so doing, the Court “must consider each g
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evidence, regardless under which motion the evidence is offelted.¥egas Sands, LLC v. Nehn
632 F.3d 526, 532 (9th Cir. 2011).

DISCUSSION

l. Claim 2: Inadequate Competency Hearing

Respondent first moves for summary judgment on Petitioner’s claim that he was denig

fair, reliable, and adequate determination of his competency in his June—July 1992 competer]

e

da

cy't

Resp’t’'s MSJ at 6-10. Respondent argues that Petitioner has failed to establish that the Californ

Supreme Court’s rejection of this claim in its summary order of March 16, 2005 (AG023690),
contrary to or an unreasonable application of U.S. Supreme Court precedent, or was based ¢
unreasonable determination of the facts in light of the evidence presented in the state court
proceedingssee28 U.S.C. § 2254(d). Petitioner cross-moves for summary judgment, contend
that Respondent has failed to present affirmative evidence to controvert Petitioner’s factual
allegations, and that those allegations establish that he is entitled to relief. Pet'r's MSJ at 154

A criminal defendant has a constitutional duecpss right not to be tried or convicted whi

Was

n ail

ng

37.

e

incompetent to stand trial. This right assures that a defendant has: (1) a rational, as well as & fac

understanding of the nature of the proceedings against him; and (2) the present ability to con
with his lawyer with a reasonable degree of rational understanding and to assist with the prej
and presentation of his defensgee Drope v. Missoyrd20 U.S. 162, 171-72 (1975) (quoting
Dusky v. United State862 U.S. 402, 402 (1960)). Protecting this right is “fundamental to an
adversary system of justiceltl. at 172.

To that end, due process requires a trial court to conduct a competency hearing when
has a “bona fide doubt” concerning the defendant’'s competé&tate.v. Robinsqr883 U.S. 375,
385 (1966)accord Maxwell v. Rqes06 F.3d 561, 568 (9th Cir. 2010). Petitioner contends that
June—July 1992 competency trial was constitutionally inadequate for three reasons: (1) the tr
provided inadequate funding to two court-appoirgeychiatrists who believed that Petitioner wa
incompetent but needed to perform additional testing in order to confirm their opinions; (2)

Petitioner’s counsel failed to coordinate the testimony of Petitioner’s retained clinical psychol
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with the two court-appointed psychiatrists; and (3) the trial court made erroneous evidentiary
and gave erroneous instructions that prevented the jury from validly and accurately determini
Petitioner’'s competence to stand trial.

A. First Subclaim: Inadequate Psychiatric Expert Assistance

1. Factual Summary

On January 31, 1992, the state trial court, upon Petitioner’'s motion, suspended crimin
proceedings against Petitioner and appointedasyahiatrists, Karen Gudiksen, M.D., and Fred
Rosenthal, M.D., to evaluate Petitioner's competency to stand trial. (AG000943-44,
AG000946-47.) In March 1992, both experts informed the court that, in their opinions, Petiti

rulir

ng

bner

was not competent to stand trial. According to Dr. Rosenthal, the nature of Petitioner’s condition

was organic, meaning based on neurological defacbrain damage. Neither expert rendered a
formal diagnosis of organic brain damage, boer, because “appropriate neurological testing”

would have been necessary in order to complete a diagnosis of Petitioner's medical conditior
there was insufficient funding available for Drs. Gudiksen and Rosenthal to conduct such tes

(AG009803-04, AG023064—65, AG023584.)

Petitioner’s counsel, however, had previously been granted funding to employ Dr. DaJid

Stein, Ph.D., to perform neuropsychological testing on Petitioner. (AG010927.) Dr. Stein
eventually performed the testing in May 1992. (AG010928-29.) At the state’s request, a full
trial on the issue of Petitioner's competency was conducted before Judge Michael Babathey
Alameda County Superior Court from June 24 to July 22, 1992. (AG000957-60, AG001258.
Petitioner called all three doctors as expert withesses. Drs. Gudiksen and Rosenthal both te
that, in their opinions, Petitioner was not competent to stand trial, and Dr. Stein testified that
upon the neuropsychological testing he had performed, Petitioner suffered from considerablég
pervasive brain impairment. (AG0105%010883, AG010948-49.) Petitioner’s counsel did n
provide Dr. Stein’s test results to Drs. Gig#in and Rosenthal. (AG023065, AG023074.) The g

®> Although Judge Ballachey did not preside over Petitioner’s capital murdesegahfranote
18, this Court will nevertheless refer to him in this section as the “trial court.”
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offered three lay witnesses from the Santa Rita Jail who testified in support of Petitioner’s

competency.See Marks31 Cal. 4th at 217-18. The jury found Petitioner competent to stand frial.

(AG001257.)
2. Applicable Supreme Court Precedent
The clearly established federal law applicable to this subclaim is set/Ake m Oklahoma
470 U.S. 68 (1985). IAke the U.S. Supreme Court held that “when a defendant demonstrates
the trial judge that his sanity at the time of the offense is to be a significant factor at trial, the
must, at a minimum, assure the defendant access to a competent psychiatrist who will condu
appropriate examination and assist in evaluapogparation, and presentation of the defense.”
at 83.
3. Analysis
Petitioner contends that he “was entitled to state procedures that ensured a reliable
assessment of his competency by a competent psychiatrist who was enabled to perform an
appropriate examination.” Pet'r's M&#32. Petitioner, however, does not contend that Drs.
Gudiksen and Rosenthal were incompetent. Nor does Petitioner contend that he was denied
to them. The issue for the Court, therefore, is whether the examinations conducted by the tw
appointed psychiatrists were “appropriate.”
At Petitioner’'s competency trial, Dr. Rosenthal testified as follows:

MS. SAWYER: Now, when you're asked by theurt to examine someone, does
the court pay you your fee?

A: Yes. There is a standard fee thgiagd by the court, it's a county — | imagine
through a county financial services [sic], but it is set by the court.

'Q: Okay. Now when you're asked to examine someone for their competence,
what, in general, do you do?

A: Well, mostly, | do an evaluation interview with the person, and then whatever
records are provided, generally the matahat I'm given, generally not too much, but

® Susan Sawyer was one of the assistanlipdefenders who represented Petitioner du
pretrial proceedings in state court. (AG023071-Jb3eph Najpaver, Joseph McGrew, and Chg
Denton were the others. (AG023074, AG023146.) On December 10, 1992, the Alameda Co
Public Defender’s office declared a conflict intiRener’s case, and private counsel, Louis Wies
Albert Thews, were subsequently appointed to represent Petitioner at trial. (AG023077.)
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(AG010588-89.) Based upon this testimony, combined with testimony that Dr. Rosenthal ha

Rosenthal was qualified as an expert and permitted to testify that, in his opinion, Petitioner w

competent to stand trial. Dr. Rosenthal offered the following reasons for his conclusion:

(AG010591-93.)
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if ’'m given some records by the court or by arfi¢he attorneys, Il review that as well.

examined Petitioner and had reviewed social history information prepared by the defense, Dy

[MS. SAWYER]: And could you give ugour reasons why you believed he was
not competent to stand trial?

A: There are actually several thingsvin. Marks’ history. He had a history of
numerous head injuries, some of which fromt east from the available history that |
had, sounded serious.

He had a history of seizure, of a seizure disorder which apparently was post-
traumatic, that is, the seizures were induggthead injuries. And he had a fairly long
history of seizures. . ..

He had been treated by a number ofithww number of antiseizure medications,
fairly strong ones, including dilantin amdysoline, and when $aw him he was still
receiving mysoline, which is an antiseizure medication.

He also had been described by a number of people over the years as having
strange behaviors and strange thoughts and personality problems. And it appeared fror
the history that his mental state was cleaizle. There would be times when he would
look fairly intact and other times when he would look apparently quite deranged and
quite strange.

He also had a history of fairly excessdreig and alcohol abuse. The reason this
is significant is that if someone has hegdmpand if, in the cas of Mr. Marks, there
Is a chance for brain damage, which | beliexists here, then medications or substances
that alter mental states can, over a Ipegiod of time, produce additional damage.
Alcohol is one that is fairly potent in thisspect. And, of course, many of the street
drugs will do the same thing over long use. ti8s is adding insult to the brain that's
already damaged.

And then getting down to when | saw hiitnyas fairly clear that this was a man
who was having mental problems. He wagegscattered. He would, at times in the
interview, be able to attend what looked like in a rational fashion, but it was soon
obvious that he could not control thatdahe very quickly lpsed into repetitive
pressured speech that made little sense.

He, attimes, would become somewtwtered, not focused on the material that
we were discussing. He had a numbeatiier unusual ideas about what was going on
in his life.

He didn't really understand his situatidde couldn’t really tell me clearly what

the charges were that he was being held on. He had some idea of charges that real
didn’t relate to the seriousness of the charges that he was being held on.
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Dr. Gudiksen testified similarly:

[MS. SAWYER]: Now, could you tell urst in general what you do when you
— when the court notifies you to examine someto see if that person is competent or
not to stand trial?

A: | get a telephone call from a court clerk or perhaps a minute order in the mail
that mentions the attorney of record, amall that person, because part of the issue is
whether this person is understanding thepedlings and whether they are cooperating
with the defense counsel in their preparation and presentation of their defense.

So the issue, that issue especially comes to someone’s mind, and often the
defense attorney’s, so | call that person.

And sometimes more than one defense attorney has been involved in working
with this particular client, so sometimes | call more than one defense attorney.

| ask for them to summarize the case asklabout what the charges are and if
there is any past mental record and whatrmffenses may be, often ask that attorney
to send me some materials from their filattthey think would be pertinent, obviously,
a probation officer’s report, past ones, or police reports or summaries of mental health
or psychiatric treatment, or I'll tell the attorney, “Send me anything you think is
pertinent, and I'll take a look at it.”

Then | schedule an appointment to geedefendant, who is almost always in
custody. In fact, | guess in 1368¢ or she is always in custody. But | schedule the
appointment and go to the facility where the person is incarcerated and conduct myj
examination.

That's how | get ready to do the exam.

(AG010879-80.) Based upon Dr. Gudiksen’s subsequent testimony that she had reviewed
Petitioner’s social history report, spoken with Petitioner’s attorneys, and interviewed Petitione
Gudiksen was deemed qualified as an expert and permitted to testify that, in her opinion, Pet|
was incompetent to stand trial. (AG010880-8R2). Gudiksen based her opinion on both her

observations of and conversations with Petitioner (AG010880-94), as well as his medical his

r, D

tion

tory

which she testified consisted of “extensive substance abuse,” “repeated episodes of head traume

and a “poorly controlled” seizure disorder (AG010890-91). In addition, Dr. Gudiksen testified
her specific observations of Petitioner that led her to conclude that he was incompetent, stati

A: Based upon the history and my examination, | didn’t feel that he was able to
understand the nature of the proceedings against him or to cooperate with defensg

%1368 refers to California Penal Code 8en 1368, which governs the suspension of crim
proceedings in order for a defendant’s mental competence to be evaieddteople v. Taylot7 Cal.
4th 850, 859 & n.3 (2009).
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counsel in the preparation and presentation of a rational defense.
(AG010883.)

Petitioner’s argument is essentially that because there was insufficient funding for the
court-appointed psychiatrists to conduct addiél neurological or neuropsychological testing to
confirm their opinions that Petitioner was incompetent, the examinations that the psychiatrists
conduct were not “appropriate” undéke The Court disagrees. To start, the Court notes that
Petitioner was only entitled “to ‘provision ohecompetent psychiatrist.”Leavitt v. Arave646
F.3d 605, 610 (9th Cir. 2011) (quotiAde 470 U.S. at 79). “Given this unambiguous language,
the Ninth Circuit has held, a “defendant ‘lacks the right to appointmergetandosychiatrist,’

two

5 dic

even where the first psychiatrist is alleged to be incompetent or reaches a diagnosis unfavorgble

the defense.”ld. (quotingPawlyk v. Wood248 F.3d 815, 824 (9th Cir. 2001)). Petitioner,
therefore, has already received more than wWhkatequires. What's more, the Ninth Circuit has
expressed doubt that a right to an “appropriate examination” even exists. “[l]t's far from clealf
Ninth Circuit has said, “that such a right exists, or that, if it does, we’d be able to review it on
habeas.”Leavitt 646 F.3d at 610 (citations omitted).

In any event, the above passages reveal that both psychiatrists examined Petitioner a
to their usual and customary procedures, and that, based upon those standards, they testifie
experts that Petitioner was incompetent to stand trial. The testimony of Drs. Gudiksen and
Rosenthal was thorough and referred to numerous, specific reasons why they concluded that
Petitioner was incompetent. (AG010591-92, AG010883.) Additionally, Dr. Stein, a clinical
psychologist, actually conducted neuropsychologiestls on Petitioner and opined that, based u
the testing he had performed, Petitioner suffered from considerable pervasive brain impairme
(AG010924-27, AG010947-49.) Petitioner cites no caseatuite requiring additional neurologic
or neuropsychological testing in such a situation.

Indeed, the fact that Drs. Gudiksen and Rts& could have performed more testing than
what they usually and customarily performed in examining defendants for competency to stal

does not render the examinations they did perform insufficient diaerThis is all the more true
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considering that Petitionelid undergo neuropsychological testing by a clinical psychologist, Dr

Stein, who also testified on Petitioner’'s behalf. That a jury nevertheless found Petitioner conj
to stand trial does not necessarily mean his psychiatric examinations were inadequate.

Because Petitioner was not denied “access to a competent psychiatrist who will condy
appropriate examination and assist in evatumtpreparation, and presentation of the deferfde”
470 U.S. at 83, the California Supreme Court’s summary denial of this subclaim was neither
contrary to, nor the result of an unreasonable application of, clearly established federal law, &
determined by the U.S. Supreme Cose28 U.S.C. § 2254(d)(1). As a result, this subclaim mi
be denied.

B. Second Subclaim: Ineffective Assistance of Counsel

1. Factual Summary

As explained above, Petitioner offered testimony at his competency trial from two cour
appointed psychiatrists, both of whom opined thatvhe incompetent to stand trial. Neither expé
however, conducted neurological or neuropsychaokigesting to confirm their impression that
Petitioner suffered from organic brain damage. Petitioner also presented the testimony of a (
psychologist, Dr. Stein, who did conduct neusat®logical tests confirming that Petitioner
suffered from significant brain impairment. .[3tein, however, did not opine as to Petitioner’'s
competence to stand trial.

Petitioner argues that his counsel should have: (1) provided the results of Dr. Stein’s
neuropsychological testing to Drs. Gudiksen anddRthal, the court-appointed psychiatrists; an
(2) elicited testimony from Dr. Stein that Petitioner was incompetent to stand trial. Petitioner
contends that by failing to do either, his counsel rendered constitutionally ineffective assiSea
Pet'r's MSJ at 33-34.

2. Applicable Supreme Court Precedent

The clearly established federal law applicable to this subclaim is setSuickiand v.

Washington466 U.S. 668 (1984). Iatrickland the U.S. Supreme Court held that ineffective

assistance of counsel is cognizable as a dehtak Sixth Amendment right to counsel, which
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guarantees not only assistance, but effective assistance, of cddna¢€lb86. To prevail on an
ineffective assistance of counsel claim, a petitioner must establish that: (1) his counsel’'s
performance was deficient, i.e., that it fell below an “objective standard of reasonableness” u
prevailing professional norms; and (2) he was prejudiced by counsel’s deficient performance
that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result
proceeding would have been differentd. at 688-94. “A reasonable probability is a probability
sufficient to undermine confidence in the outcomiel’at 694. Ultimately, a petitioner must
overcome the “strong presumption that counsel’s conduct falls within the wide range of reasqg
professional assistance” and “might be considered sound trial strategy” under the circumsdan
at 689 (internal quotation marks omitted).

A “doubly” deferential standard of reviewappropriate in analyzing ineffective assistanc
of counsel claims under AEDPA because “[t]he standards creatstlibilandand § 2254(d) are
both highly deferential."Richter, 562 U.S. at 105 (internal quotation marks omitted). When
section 2254(d) applies, “the question is noethkler counsel’s actions were reasonable. The
question is whether there is any reasonable argument that counsel satigflddnds deferential
standard.”ld.

3. Prejudice

Petitioner is unable to establish prejudice resulting from his counsel’s alleged deficient

hder
i.e.

Df th

nab

CeS.

performance, and, thus, Petitioner is unable to prevail on this subclaim. A court need not deferm

whether counsel’s performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficienciese Strickland466 U.S. at 69AVilliams v.
Calderon 52 F.3d 1465, 1470 n.3 (9th Cir. 1995) (commegdhe district court’s decision not to
consider whether counsel’s conduct was deficient after determining that the Petitioner could
establish prejudice). Even assuming Petitioner had established that his counsel’s performan

deficient® the Court finds that it was not unreasonable for the California Supreme Court to co

8 Sawyer, one of Petitioner’s attorneys in state court, said in an affidavit: “In the cot
(continued...)
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that there was no reasonable probability that, loadhgel provided Dr. Stein’s test results to Drs.
Gudiksen and Rosenthal, the jury would have ruled differently and found that Petitioner was
incompetent to stand trial.

Petitioner emphasizes that the California Supreme Court, in reviewing the separate qu

esti

whether substantial evidence supported the competency jury’s verdict, found the testimony of the

court-appointed psychiatrists “suspect” because the bases for their opinions were at times “limite

SeePet’r's MSJ at 32 & n.7 (citinylarks 31 Cal. 4th at 219-20). For instance, the California

Supreme Court found “Dr. Gudiksen’s information about defendant’s history was limited to that

which she received from defense counsel and leetings with defendant,” chiding Dr. Gudiksen
one point because “she had not read the preliminary hearing transttgork’s 31 Cal. 4th at 219.
Seizing on that language, Petitioner contendshid counsel provided Drs. Gudiksen and

Rosenthal with the results of Dr. Stein’s neuy@b®logical testing and Petitioner’s social history

there is a reasonable probability that the jury would have found him incompetent to stand trial.

Pet'r's MSJ at 33-34.
The Court is not convinced. First of all, Petiter's assertion that the psychiatrists were 1

provided evidence of Petitioner’s social hist@yirectly refuted by the record. (AG010589,

at

ot

AG010592-93 (Dr. Rosenthal testifying that he had reviewed “a summary” of Petitioner’s “sogial

history” and describing that history); AG010881 (Dr. Gudiksen testifying that she had reviewg

summary of Mr. Marks’ social history”).) Second, as explained above, to the extent the

psychiatrists’ credibility was weakened by the fact that they did not conduct neuropsychologi¢

testing, Dr. Stein’s testimony — that he had performed such testing and that Petitioner indeed

d*“s

al

suffered from organic brain damage — would likely have rehabilitated their credibility in the eyes ¢

the jury. Far from the complicated “jigsaw puzzle” Petitioner portrays, Pet'r's MSJ at 34, a

%...continued) . . _ _
preparing and presenting evidence of Mr. Markstempetence, | did not have any tactical reasor

not

to provide Dr. Gudiksen and Dr. Rosenthathwthe results of Dr. Stein’s neuropsychological
evaluation.” (AG023074.) Nonetheless, the Court need not decide whether it was dfici

performance for counsel not to provide Drs. Gudiksen and Rosenthal with the results of Dr.
examination. As noted above, this Court may prepanklyze the prejudicial impact of any alleg
deficiencies without first determining whether counsel’s performance was actually deficient.
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reasonable jury could have drawn the logical inferences from the experts’ testimony.

Finally, the contrary evidence submitted by the state was quite strong, including statement

Petitioner had made demonstrating that he was well aware of the nature of the proceedings &
him and the potential punishments he facBde Marks31 Cal. 4th at 219-20For example, in
June 1992, Petitioner, then incarcerated in theaJaia Jail, asked Deputy Sheriff Timothy Durb
for a work assignment, telling Durbin that Petitioner believed that if he had a job it would look
to the jury in his upcoming trialld. at 217. In the course of their conversation, Petitioner state(
he would have a competency hearing sooih.When Durbin asked Petitioner if that was a hearif
to decide whether to fire his attorney, Petitioner responded, “No, it is a competency hearing t
whether or not | am saneld. at 218. Petitioner then added, “I should lose that in June and I'll
my main trial later in the year or early '931d.

As the California Supreme Court concluded in affirming the jury’s finding that Petitiong
was competent to stand trial:

[T]he People below produced abundant ewicke that contradicted the defense
testimony, most of it coming from defendamiwn mouth. For example, although Dr.
Rosenthal opined that defendant believed the charge concerned only possession of
weapon, defendant himself remarked,ditin’t do no Taco Bell shootings and no
Gourmet shootings and no cab shootings.feDdant’s statements support the inference
that he fully recognized the magnitude of the charges he faced and the potential
consequences, as well as counsel’s unwillingnessek an acquittalAnd this is a life
or death, either | get life drget death. It's just cut and dry. Either you get life or you
get death and here are two people plgywith your life. | need somebody who is
serious that wants to see me victorious..”. Defendant objected to the fact that
Attorneys Najpaver and McGrew “tried to..manipulate me to take life sentences for
something | did notlo.” At oneMarsdenhearing? defendant told the court “I want a
public defender . . . who | can work with, understand me. . .. | know | can’t pick my
own lawyer, but I'm saying if there is a confland my life is at stake . . . . | can’t get
my rights with the counsel who don't believe I'm innocent. He don’t believe I'm

Lgail

n
bet
| the
g

D se

star

=

a

innocent and he's addressed me as such.” Defendant also indicated he understood the

nature of the competency heway: “[l]t is a competency éaring to see whether or not |
am sane.”

Defendant’s statements atwhduct further showed he could assist counsel in the
conduct of the defense. Although he didecmtperate with the attorney who was trying
to arrange defendant’s conviction for noncapital murder, he cooperated with Attorney
Sawyer because he trusted her. He took her advice not to appear on television and h

® A Marsdenhearing in California state court ocsuvhen “a defendamequests substitute

counsel.” People v. Sanches3 Cal. 4th 80, 90 (2011) (citifgeople v. Marsden2 Cal. 3d 118
(1970)).
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sought work to make a good impression on the jury. Defendant thus showas! diae

to cooperate with counsel but sometinrefusedto do so, larggl to achieve a
substitution of counsel. In an earlier peeding described during the instant hearing,
defendant remarked, “I know | acted like p-giown fool in the courtroom. | don’t want
Mr. Denton as my attorney and | will nata@perate with him.” Defendant promised to
cooperate and refrain from acting like a “zip-down fool” if he were granted a new
attorney.

Furthermore, although defendant’s outbursts did not comport with courtroom
protocol, they did reflect his attempt to provide advice to counsel. For example,
defendant complained that counsel failedsk a witness who claimed to have been five
feet from the smiling perpetrator whet there was anything unusual about the
perpetrator’s teeth, as defendant had mistgath. We conclude there was substantial
e\_/itljence from which the jury could rationally infer defendant’s competence to stand
trial.

Marks 31 Cal. 4th at 218-20 (alterations in original).
The Court therefore finds that even had deéecounsel provided the neuropsychological
results to the two court-appointed psychiatrists. @udiksen and Rosenthal, and also elicited fr

Petitioner’s clinical psychologist, Dr. Stein, thpinion that Petitioner was incompetent to stand

test

trial, the state’s contrary evidence, especially Durbin’s testimony and defendant’s own documnjents

statements and conduct, was sufficiently strong that Petitioner cannot show a reasonable prgbab

the jury would have found Petitioner incompetent to stand trial.
As a result, the Court finds that the Califar Supreme Court’s summary denial of this
subclaim was neither contrary to, nor the result of an unreasonable application of, clearly est

federal law as determined by the U.S. Supreme Co@tricklandandRichter See28 U.S.C.

hblis

§ 2254(d)(1). In addition, the decision was not based on an unreasonable determination of the fe

Seedid. § 2254(d)(2). Accordingly, this subclaim must be denied.
C. Third Subclaim: Inadequate Fact-Finding Procedures
1. Factual Summary
During the competency trial, the trial court made four evidentiary rulings that resulted i
exclusion of certain evidence that Petitioner contends was relevant to the issue of his compe
stand trial. First, when the defense attempted to show that Petitioner was unable to provide

attorneys with truthful information about either the crime at issue or his life while growing up,

h th
fenc
NisS

the

trial court refused to admit the evidence on the ground that it is not “a function of competence for
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client to tell a lawyer the truth.” (AG010441.) Second, in response to defense questioning al
whether Petitioner had the ability to cooperate during testing, the trial court limited Dr. Stein’s
answer to the one occasion on which Dr. Stein was able to administer the test, thereby preve
jury from learning that Petitioner had refusedéotested on two other occasions. (AG011384.)
Third, the trial court did not allow Dr. Stein éamswer the defense’s question as to whether the
ability to cooperate with neuropsychological testing was different from the ability to cooperatg
his defense counsel. Finally, when Petitioner voiced disagreement with a witness’s testimon
a statement Petitioner allegedly had made, the trial court, after asking Petitioner to be quiet, {
jury, “Mr. Marks’ outburst is not evidence, unless he testifies.” (AG010784-85.) Petitioner
contends that these rulings denied him a fair opportunity to demonstrate to the jury that he w.
competent to stand triaBeePet’r's MSJ at 23-30.
2. Applicable Supreme Court Precedent
Petitioner asserts that the clearly established federal law applicable to his subclaim is

forth in Panetti v. Quartermarb51 U.S. 930 (2007. In Panetti a condemned inmate argued

bout

ntin

witl

y ab

old

S N

Set

during his federal habeas corpus proceedings that he was incompetent to be executed, and the f

court stayed the proceedings so that the state court could determine whether he was in fact
incompetent. The state court appointed two experts to examine the defendant, and they fileg

concluding that he was competent to be executed. The state court then closed the case with

ar

out

letting the inmate respond to the report. The U.S. Supreme Court explained that in competency

determination proceedings, the Due Process Clause of the Fourteenth Amendment requires,
minimum, that an inmate who makes a threslsblowing of incompetency be provided “factfindin
procedures” that are “adequate for reaching reasonably correct resdiligt’952, 954 (internal

quotation marks omitted). The U.S. Supreme Court further held that fact-finding procedures

at a

g

10 petitioner may rely oRanetti a 2007 U.S. Supreme Court case, even though it had npt y:

been decided when the California Supreme Court summarily denied Petitioner’s subclaim on M
2005. This is so becauganettiwas itself a post-AEDPA habeas case that merely explaing
“clearly established law” dford v. Wainwright477 U.S. 399 (1986), concerning the procedurey
a competency determination to which a defendant is entfladettj 551 U.S. at 94&ee also Mose
v. Payne555 F.3d 742, 751-52 (9th Cir. 2009). Respondent does not argue otherwise.
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adequate for achieving reasonably correct results in a competency determination hearing inv,
least some form of hearing in which the inmate had the “opportunity to submit expert evidenc
response to the report filed by the court-appointed expddsdt 951-52.The U.S. Supreme Cou
explicitly reserved ruling on whether other procedures, such as the opportunity for discovery
the cross-examination of withesses, would be requilekcat 952.
3. Analysis

Petitioner argues that because the rulings by the trial court prevented him from intrody
some evidence that was arguably relevant toshgei of his competency, the fact-finding procedd
at his competency trial were inadequate for reaching a reasonably correct result as to his cor
to stand trial. Pet'r's MSJ at 23, 36—37. Respondent counters that Petitioner confuses the
opportunity to submit evidence with the trial court’s rulings on whether to admit the evidence,
that, because Petitioner was provided the opportunity to submit expert psychiatric evidence,
competency proceedings did not violate the requirements set fétdnatti ECF No. 44 (“Opp’'n
to Pet'rs MSJ”) at 5-9.

Panettiis distinguishable from the present case. Petitioner does not dispute that he wj
given the “opportunity to submit expert evidence,” which is vAaatettirequires. 551 U.S. at 951
Unlike the defendant iRanettj Petitionemwasprovided a hearing ardid submit expert testimony
as well as other evidence. As this Court has indicated above, the trial court held a month-lorn
trial regarding the issue of competency. Having the opportunity to submit evidence does not
that a court must admit all of the evidence submitted by the deferfBeat.e.gUnited States v.
Waters 627 F.3d 345, 354 (9th Cir. 2010) (holding that evidentiary rulings by the trial court dg
deprive defendant of a meaningful opportunity to present a complete defense as long as he i

present the substance of his factual innocence th&ory).

1n general, admission or exclusion of evideimcgtate court is not a matter for federal hab
review unless the admission or exclusion violageparticular constitutional guarantee or is
prejudicial that it results in a denial of due proce&dseEstelle v. McGuirg502 U.S. 62, 67—68 (199
(reiterating “that it is not the province of a federal habeas court to reexamine state-court detern
on state-law questions”}/indham v. Merkle163 F.3d 1092, 1103 (9th Cit998) (“We have nd

(continued...)
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Moreover, much of the evidence that Petitioner says was improperly excluded from hig

competency trial was in fact admitted in some form or another. For example, when Petitione

defense counsel asked Najpaver, another of Petitioner’s counsel who testified during the compet

trial, whether Petitioner could provide his attorngyshful information about the facts of his casq or

his life history, the trial court sustained a relevance objection (AG010428), stating that it is ndt “a

function of competence for a client to tell aviger the truth” (AG010441). Shortly thereafter,

however, Najpaver was allowed to respond to the following similar question: “Have you recei

/ed

information from Mr. Marks that later checked out to be accurate or inaccurate[?]” (AG010429.)

addition, evidence of Petitioner’s earlier refusals to submit to neuropsychological testing was

admitted when Dr. Stein testified that Petitioner did not submit to testing in October and Decgmb:

1991 due to extreme agitation and bizarre behavior. (AG010927-28.) Contrary to Petitioner
assertion, then, the jury was not left “to speculate that Mr. Marks was able to comply with tes
procedures any time that he chose.” Pet’r's MSJ at 29. Lastly, the trial court's admonishmer
jury that “Mr. Marks’ outburst is not evidence, unless he testifies” was wholly proper.
(AG010784-85.) The trial court was not instructing the jury to igtterdactthat Petitioner hade
made an outburst. Rather, the trial court was instructing the jury to ireocentendf that
outburst unless Petitioner took the stand and uttered the same. In any event, other evidence
Petitioner’s disruptive behavior was considered by the jury, which heard testimony from the
magistrate who had presided over Petitioner’s preliminary hearing that Petitioner “act[ed] out
during that hearing and “seemed to be unable to control himself.” (AG010538.)

As a result, Petitioner cannot demonstrate that the particular evidence he wanted to s
would have altered the competency determination. Not telling the truth to one’s attorney, reft

submit to a certain psychiatric exam, and improperly voicing disagreement with a witness’s

S
[ing
tto

of

Ibm

ISin

testimony are not compelling indicia of incompetency, and Petitioner cites to no case law sugges

(...continued)
authority to review alleged violations of a staadentiary rules in a federal habeas proceeding.
role is limited to determining whether the adnossof evidence rendered the trial so fundament
unfair as to violate due process.” (citation omitted)).
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that they are. In the absence of such authority, Petitioner cannot demonstrate either that an
occurred or that any alleged error “had substantial and injurious effect or influence in determi
the jury’s verdict.” Brecht 507 U.S. at 638.

Because Petitioner does not dispute that he was able to present the substance of his
he was incompetent to stand trial, Petitioner’s contention that he was denied a meaningful
opportunity to present evidence in support of that claim fails. Accordingly, Petitioner cannot
establish that the fact-finding procedures at his competency trial were constitutionally inadeq
underPanetti The Court therefore finds that the California Supreme Court’'s summary denial

subclaim was neither contrary to, nor the result of an unreasonable application of, clearly est

federal law. See28 U.S.C. § 2254(d)(1). Additionally, Petitioner has not demonstrated that the¢

California Supreme Court’s decision was based on an unreasonable determination of tise=éc
id. § 2254(d)(2). This subclaim must be denied.

D. Claim 2 Conclusion

For the foregoing reasons, the Court grants Respondent’s motion for summary judgme
to Claim 2 and denies Petitioner’'s motion for summary judgment as to that claim.
. Claim 3: Failure to Conduct a Second Competency Hearing

Respondent next moves for summary judgment on Petitioner’s claim that the trial"€our]
refusal to suspend Petitioner’s trial proceedings and redetermine his competency denied him|
process. Resp’t’'s MSJ at 10-14. Respondent argues that Petitioner has failed to establish t

California Supreme Court’s summary rejection of this claim was contrary to or an unreasonal]

application of U.S. Supreme Court precedenthat the California Supreme Court’s decision was

based on an unreasonable determination of the f&et28 U.S.C. § 2254(d). Petitioner cross-
moves for summary judgment, contending that Respondent has failed to present affirmative ¢
to controvert Petitioner’s factual allegations and that those allegations entitle him to relief. P¢

MSJ at 37-66.

12 The “trial court” now refers to Judge JefjrHorner, the Alameda County Superior Cd
judge who presided over the guilt and penalty phases of Petitioner’s capital murder trial.
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A. Factual Summary

As explained in the analysis of Claim 2 above, a jury found Petitioner competent to stgnd

trial on July 22, 1992. (AG001257.) On January 21, 1994, three days before jury selection ir

Petitioner’s capital murder trial was set to begin, the defense moved under California Penal Gode

section 1368 to suspend the proceedings and have a second hearing to determine Petitioner,

S

competency. (AG011558, AG011563-64.) Petitioner’s counsel represented to the trial courf tha

Petitioner was out of touch with basic reality and could not comprehend the significance of si
facts that were necessary to prepare his case. As an example, counsel pointed out that a ke

evidence in the case was a tape recording of Petitioner’s statement to police. According to d

mple
YA [

efer

counsel, however, Petitioner not only refused to concede that the voice on the tape recording wa

voice; he sincerely believed that it was na VYwice. (AG011556-63.) Petitioner insisted that he

did not make a tape recorded statement; that the transcripts had been altered; and that defense

counsel, the prosecutor, and the trial court were engaged in a conspiracy against him. (AGO
The state law applicable to Petitioner’'s motion provided:
When a competency hearing has alrdaelyn held and defendant has been found
competent to stand trial . . . a trial court need not suspend proceedings to conduct 3
second competency hearing unless it is presented with a substantial change o
circumstances or with new evidence casting a serious doubt on the validity of that
finding.
People v. Kellyl Cal. 4th 495, 542 (1992) (citations and internal quotation marks omitted). A
reviewing the transcript of the 1992 competency trial, the trial court found on January 24, 199
Petitioner’s circumstances at trial were not substantially different from his circumstances at th
prior hearing, and that the new evidence he presented did not cast a serious doubt on the va

the jury’s prior finding that Petitioner was compet@fG011586—-87 (relying oKelly).)

L15°

—tl

ter
4, tl
at

idity

On March 28, 1994, Petitioner moved to dismiss his attorneys and to represent himself, ar

Petitioner’s counsel moved once again to have the trial court suspend the proceedings and ¢
hearing to determine Petitioner's competency. (AG014987.) Later that day, Petitioner spoke
turn to disagree with a witness’s testimony, and the trial court threatened repeatedly to have

Petitioner removed from the courtroom if lentinued to disrupt the proceedings. (AG015045-4
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AG015090-93.)

On March 29, 1994, the trial court first denied Petitioner’s motions to dismiss his attorneys

and to represent himself. (AG015273, AG015279.) In support of the motion to suspend

proceedings, defense counsel contended thaidRer was unable to answer their questions or
confer with them, and that Petitioner was firmly convinced that the prosecutor, trial court, and
defense counsel had accepted bribes in his case. (AG015280-81.) Counsel also contended

Petitioner had changed drastically since the trial began, when they had meaningful conversati

tha

ons

with him about the case, and that they believed there was a risk that the jury would “see Mr. Marl

acting out and being removed” from thauctroom. (AG015283-84.) Upon being questioned by
the trial court, Petitioner stated, “I'm mentally sound. I’'m aware of, I'm aware of my — I'm not
saying nothing else, because | already know I'm being treated unfairly. I’'m not going to make
ambiguous outbursts, this is a biased courtroom.” (AG015292.)

The trial court again denied the defense’s section 1368 motion to suspend the proceed

(AG015298 (relying orKelly).) The trial court stated that because there had been a previous

competency hearing at which Petitioner had been found competent, suspension of the criminal

proceedings was not required unless the court found that the circumstances had changed

substantially or new evidence had surfaced to cast serious doubt on the validity of the jury’s

ing

previous finding of competency. The trial court ad¢ated that it had reviewed the entire transcript

of the 1992 competency hearing. The trial court noted that Petitioner’s previous attorneys hgd m

the same complaints during that hearing as defense counsel was making at trial; namely, lack of

cooperation and differing views of the evidence and trial tactics. Applyingethestandard, the
trial court found that: (1) Petitioner’s circumstances had not substantially changed from his

circumstances at the time of the 1992 competency determination; and (2) the new evidence

Petitioner submitted did not cast a serious doubt on that determination. The trial court also njptec

that Petitioner’s outbursts and his responses to the court’s questions showed that Petitioner
understood the nature of the proceedings as well as the significance of the evidence being irT
[

against him, and that Petitioner was able to recognize and understand weaknesses or flaws
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evidence. (AG015293-98.) Because Petitioner continued to disrupt the proceedings despitg
court’s repeated warnings, the trial court ultimately had Petitioner removed. (AG015228-30.

On direct review in 2003, the California Supreme Court upheld the trial court’s decisio
to conduct an additional competency hearing, finding as follows:

[A]lthough defendant’s outburstlid not comport with courtroom protocol, they
did reflect his attempt to provide advicectunsel. For example, defendant complained
that counsel failed to ask a witness who clainehave been five feet from the smiling
perpetrator whether there was anything unusual about the perpetrator's teeth, a
defendant had missing teeth. . . .

Defendant further contends that lsisnduct during trial warranted a further
examination of his competency, and thialtcourt erred in fding to suspend the
proceedings. However, once a defendanbleas found to be competent, even bizarre
statements and actions are not enough to require further inqugop{e vMarshall,

15 Cal. 4th 1, 33 (1997)F) Reviewing courts give great deference to a trial court’s
decision whether to hold a competency hagri“An appellate court is in no position to
appraise a defendant’s conduct in the trial court as indicating insanity, a calculated
attempt to feign insanity and delay the proceedings, or sheer temjied.) (

Moreover, defendant’s most conspicuousburst during trial amply proves his
ability to understand the proceedings and aseistisel. When the prosecutor concluded
his redirect examination of John Myedgfendant interrupted, “Your Honor, | object.
This person stated it was not me, it was No. 6 who committed the shooting. . . . He did
not even ask.” Discussion among the attorneys and the court revealed that Myers ha
selected a suspect other than defen@dara photographic lineup. The prosecutor
recognized, however, there was a sound taateedon for defense counsel’s not asking
Myers about his failure to select defendaMyers had indicated “it was a toss up”
between defendant and the “number six” individual; Myers finally chose the latter.
Although there was a legitimate reason for not asking Myers about his selection at the
lineup, defendant's comment reflected he comprehended not just the nature of the
proceedings but the state of the People’s eawsl its potential deficiencies. Defendant
also demonstrated his ability to offer assigte to counsel, even if such assistance was
neither solicited nor welcomed. FN4

FN4. The defense again moved for a competency hearing after
defendant testified in the guilt phase. The motion was based in
large part on defendant's frequent nonresponsiveness to the
questions posed. As the trial court found, however, defendant
strategically ignored the limited scope of questions and
aggressively presented to the jomgterial that would either tend

to raise a doubt about his guilt or engender sympathy for him.

13 Marshall, which was decided after the trial court's 1994 denials of Petitioner's motiol
a second competency hearing, adopts the same standard described &etlyean which the tria
court relied. SeeMarshall, 15 Cal. 4th at 33 (“When, as heasgsompetency hearing has already b

the

1 NO

)

NS fc

Een

held and the defendant was found to be competestamal trial, a trial court is not required to conduct

a second competency hearing unless it is presentiecé \wubstantial change of circumstances or
new evidence that gives rise to a serious doubt @hewalidity of the competency finding.” (intern
guotation marks omitted)).

24
Case No. 11-CV-2458-LHK
ORDER GRANTING RESPONDENT'MOTION FOR SUMMARY JUDGMENT AS TO CLAIMS 2, 3 AND 5

vith
al




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

The court considered this “an intentional and volitional and
willful decision by him to go outside the scope of questions and
place material before the jury that he perceived to be in his
Interests.”
Defendant was properly found competent to stand trial.
Marks 31 Cal. 4th at 220-21 & n.4 (citations and internal quotation marks omitted).
B. Applicable Supreme Court Precedent
The clearly established federal law applicable to this claim is set Batténv. Robinsqr83
U.S. 375 (1966), anDrope v. Missouri420 U.S. 162 (1975). IRate the U.S. Supreme Court he
that if, at anytime during the trial, the trial cobecomes aware of circumstances that would lea
reasonable person to have a “bona fide doubt” as to the defendant’'s competence, the trial cg

suspend the proceedings and conduct a hearing to determine the defendant’s competency.

at 385;accordMaxwell 606 F.3d at 568. IBrope moreover, th&).S. Supreme Court held that

d
i a
urt r

883

“[elven when a defendant is competent at the commencement of his trial, a trial court must alway

be alert to circumstances suggesting a change that would render the accused unable to mee
standards of competence to stand trial.” 420 U.S. atdi®brd Maxwell 606 F.3d at 574.
C. Analysis

Petitioner contends that the California Supreme Court’s determiffatian a second

competency hearing was not required was contrary to or an unreasonable application of clear

established federal law as determined by the U.S. Supreme Court, or based on an unreasong

determination of the factsSeePet'r's MSJ at 54—65. Petitioner advances two arguments. Firs

[ the

y
hble

Petitioner argues that California’s standard famducting a second competency hearing—i.e., that a

4 In evaluating Petitioner's arguments, the Court “look[s] through” the California Sug

remn

Court’s March 16, 2005 summary deroé&lClaim 3 to the “the lagkasoned state-court opinion on {he

claim at issue.”Ortiz v. Yates704 F.3d 1026, 1034 (9th Cir. 2012) (citivitgt v. Nunnemakeb01
U.S. 797, 804-06 (1991)). Here, that means ramgthe California Supreme Court’'s 2003 decis
affirming Petitioner’s conviction on direct appeal. Movrer, this Court notes thaith respect to Clain
3, the California Supreme Court’s summary deroatained an alternative basis for its ruling—nam

on

Ply,

that Claim 3 was procedurally barred as repetitive of a claim previously rejected by the Califor

Supreme Court on direct appeal. (AG023690 (citmge Waltreus 62 Cal. 2d 218, 225 (1965
Because this Court fully considers Claim 3 on the menitis, it need not reach Petitioner’s argumq
that the California Supreme Court’s application oMfedtreusbar was itself unreasonableePet’r's
MSJ at 49-52.
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court find either a “substantial change in circumstances” or “new evidence that gives rise to g
serious doubt about the validity of the [prior] competency findiMgaishall, 15 Cal. 4th at 33
(internal quotation marks omitted)—is more restrictive than the clearly established federal lay
counterpart, which requires that a state court be alert to “circumstances suggesting a changeg
would render the accused unable to meet the standards of competence to staDdopgl420
U.S. at 181. For that reason, Petitioner argues, the state law standard, upon which the Califg
Supreme Court implicitly relied in affirming the trial court’s denials of a second competency
hearing,see Marks31 Cal. 4th at 220-21 (quotihdarshall, 15 Cal. 4th at 33), is either contrary {
or the result of an unreasonable application of, clearly established federal law as determined
U.S. Supreme Court iRateandDrope. Pet'r's MSJ at 54-58. Because a state court’s applicati
of the “wrong legal framework” is “unworthy of AEDPA deferenchlilke v. Ryan711 F.3d 998,
1006—07 (9th Cir. 2013), Petitioner contends that he is entitled to de novo review of Glaen 3,
Pet'r's MSJ at 65.

Petitioner’s first argument is without merit. It is true that when a “state court applies a
standard that contradicts clearly established federal law,” a federal court may “review de nov
applicant’s claims, applying the correct legal standard to determine whether the applicant is ¢
to relief.” Castellanos v. Smalr66 F.3d 1137, 1146 (9th Cir. 2014). There is no indication,
however, that the standard set forttMarshall andKelly contradicts the clearly established feden
law of PateandDrope. Petitioner emphasizes the Ninth Circuit’s statement that a federal cour
“apply the same bona fide doubt standard to determine whether an additional competency he
was required.”Pet'r's MSJ at 55 (quotinlylaxwell| 606 F.3d at 568). Even assuming the Ninth
Circuit’s reading oDrope constitutes clearly established federal law under AEDPA, which is n
entirely clear, California’s requirements are not necédgsaconsistent with that principle. Nothin
in MarshallandKelly demands more than the raising of a “bona fide doubt” to trigger an additi
competency hearingMaxwellitself seemingly recognized as much, explaining that “once there
substantial new evidence of incompetency, a bona fide doubt is raised” warranting an additio

competency hearing. 606 F.3d at 575 (citlegkaplany v. Enomot&40 F.2d 975, 980-81 (9th
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Cir. 1976)). Although the terminology differs—e.g., “serious doubt” compared to “bona fide
doubt”—the two standards appear substantially the same.

Furthermore, the Ninth Circuit explained inadher case: “California law requires that, aft
an initial finding of competency, a second hearing is required only ‘if the evidence discloses §
substantial change of circumstances or new evidence is presented casting serious doubt on
validity of the prior finding.”” Gomez v. Harrington522 F. App’x 393, 394 (9th Cir. 2013)
(quotingPeople v. Medinall Cal. 4th 694, 734 (19955).Although the parties iGomezaised the
issueseeNo. 11-16961 (9th Cir.), Appellant’s Br. at 41 n.13, the Ninth Circuit declined to find
California rule contrary to or an unreasonableliappon of clearly established U.S. Supreme Co
precedent. Quite the opposite. The Ninth Circuit upheld the state court’s denial of a second
competency hearing “[i]n light of the deference due under AEDR#omez 522 F. App’x at 394.
Thus, as Petitioner has not shown that the state court’s reliance on California’s standard for
conducting a second competency hearing was contrary to or an unreasonable application of
established federal law as determined by the U.S. Supreme Court, Petitioner’s first argument
SeeSmith v. CaliforniaNo. C 04-3190 RMW (PR), 2007 WL 2893765, at *6 (N.D. Cal. Sept. 2
2007) (holding that “the state court’s denial of a second competency hearing,” a denial premi
theKelly standard, “was not contrary to, or anessonable application of, clearly established
Supreme Court precedentt)f, Medina v. California505 U.S. 437, 453 (1992) (holding generally
that California’s procedures for determining the competency of criminal defendants are
“constitutionally adequate.” (citinBrope, 420 U.S. at 172)).

Second, Petitioner argues that the evidence before the trial court was sufficient to estd
bona fide doubt as to Petitioner's competency to stand trial, and that the California Supreme
decision affirming the trial court’s denial of an additional competency hearing was therefore i
on an unreasonable determination of the facts. Pet'r's MSJ at 59-65. The question for this ¢
then, is whether it was objectively unreasonable, in light of the evidence before the trial court

time Petitioner requested that his competency be reassessed, for the trial court to have conc

15 Meding in turn, cites tdelly for that proposition.
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Petitioner had: (1) a rational, as well as a factual, understanding of the nature of the proceed
against him; and (2) the present ability to consult with his lawyer with a reasonable degree of
rational understanding and to assist with the preparation and presentation of his defenSeopge
420 U.S. at 171-72.

During Petitioner’s guilt phase trial, the state presented the testimony of two eyewitne
the shooting that took place at a Taco Bell restaurant. The witnesses picked Petitioner out o
lineups, in part because of their memories of the shooter’s unusual hair braids. On cross-

examination, the defense attempted to point out inconsistencies between the witnesses’ desg

ngs

bSES

Cript

of the shooter’s dark complexion and dark clothing with photographs of Petitioner wearing a ljght:

colored top and having a medium complexion. On March 28, 1994, Petitioner spoke out of tU
disrupted the proceedings numerous times during the examinations of these two witnesses, §
by the following three passages. First, Petitioner interrupted the proceedings when the trial g
addressed the jurors regarding the photographs.

THE COURT: Then, ladies and gentlemen, counsel have also entered into a
stipulation, and | will inform you that with respect to the exhibits, 28A, B and C, to
which there’s been testimony, that theyeeftlthe photographs of the defendant, Delaney
Marks. Photograph 28A is a photograpbioking photograph, so to speak, taken shortly
after his arrest on October 18, 1990. 23B [sic] and 28C are photographs taken of Mr.
Marks on earlier occasions, prior to October 18, 1990. So is that —

THE DEFENDANT: Excuse me, Your Hondhat was after | was transferred.
THE COURT: Mr. Marks, please.
THE DEFENDANT: That was after | was taken to Oakland that was taken.

THE COURT: Mr. Marks, I'm going tetop these proceedings and have you
removed from the courtroom if you continue.

THE DEFENDANT: Sir, you have misquoted.

THE COURT: If | hear one more remdrkm you, Mr. Marks, we will stop these
proceedings, and | will have you removed. Go ahead, Mr. Thews [defense counsel].

DEFENSE COUNSEL: Your Honor, as to 8#e enter into the stipulation that
was taken shortly after the arrest. As to 8B and C, we’ll enter into the stipulation that
these are photographs of Mr. Marks taken on previous occasions, earlier occasions, ng
having to do with this incident.

(AG015045-46.)
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Later that day, when his defense counsel was cross-examining a witness, Petitioner a
interrupted the proceedings.

DEFENSE COUNSEL [MR. THEWS]: Thinking back to the night of the
shooting, can you tell us what the man was wearing on the upper part of his body?

THE WITNESS [MS. HAYNES]: Not really. Okay. [I'll put it this way, it
looked like a dark blue jacket, but after | saw the gun, everything was black.

Q: Would your comment be the same as to the kind of pants he wore?
A: Dark.

Q: Just dark, that'’s it?

A: Just dark.

Q: When you say jacket, are you talking altbetkind of a jacket that would fit
over a shirt or something like that?

A: No, just like wearing a jean jacket.

Q: Like a Levy [sic] jean jacket?

A: Yes.

Q: Showing you people’s 8A, do you ogmize the person in that photograph?
A: Yes.

Q: Is that the person seated down to my right?

A: Yes.

Q: Look at the clothing ohis upper body and tell me, is that what the shooter
had on that night in the Taco Bell?

A: |l can't really say.

Q: You can’t say?

A: No.

Q: Would you say that that’s in the form of a jean jacket?
A: No.

Q: Would you say it's dark blue?

A: No.

Q: Thank you. Inyour view of the shooter in the Taco Bell, could you ascertain
whether or not he had any facial hair?
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A: No, | don’t remember that. | really didn’t pay attention to his facial hair or
even if he had any.

Q: Your mind was on other things?
A: My mind was definitely on other things.

DEFENSE COUNSEL: I have no further questions, Your Honor. Thank you,
Miss Haynes.

THE COURT: Thank you, Mr. Thews. Mr. Burr [prosecutor].
THE DEFENDANT: This person came within five feet —

. THE COURT: Mr. Marks, | don’t want tdo this again. Mr. Marks, please keep
quiet.

THE DEFENDANT: He keeps blotching his question.
THE COURT: Mr. Burr, you may proceed.
THE PROSECUTOR: Yes. Thank you.
(AG015086-88.)
After the state performed a short redirect examination, Petitioner again interrupted the|
proceedings during his counsel’s recross of the witness:

DEFENSE COUNSEL: Directing your attison to 8A again, the photo of Mr.
Marks, with the light colored jacket, when you say that’s consistent —

THE DEFENDANT: That's a shirt. That aimi jacket. You're trying to insinuate

DEFENSE COUNSEL: Could we have a recess, please, Your Honor?

THE COURT: Let’'s complete the testimony of this witness, then I'll take a recesgs.

DEFENSE COUNSEL: All right. When you say that jacket is consistent with —

THE DEFENDANT: That's a shirt, that's not a jacket. He’s blotching —

DEFENSE COUNSEL: Could we have a recess?

THE DEFENDANT: You need one. You need to question —

THE COURT: Mr. Marks, if you don’t remain quiet and let your attorney
represent you here, I'm going to have youoged. I've told you this several times in
several different questions. Now, please —

THE DEFENDANT: Your Honor, you know, Feblotching these proceedings.

This person came within five feet of [me] walmustache. She hasn't stated that. He’s
insufficient as a counsel.

30
Case No. 11-CV-2458-LHK
ORDER GRANTING RESPONDENT'MOTION FOR SUMMARY JUDGMENT AS TO CLAIMS 2, 3 AND 5




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

(AG015089-90 (emphasis added).)
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DEFENSE COUNSEL: Could we have a recess?
THE COURT: It looks like we need one.
THE DEFENDANT: I thinkhe's 1368.

After the jurors were excused, the following colloquy occurred:

THE COURT: The record will feect that all of the jurors and the alternate jurors
have left the courtroom and have gonanother floor of the courthouse, awaiting our
summons.

Mr. Marks remains at counsel table,.Mihews and Mr. Wies [defense counsel]
are both present, Mr. Burr is present, thiness has stepped out of the courtroom and
is not present, the court staff is here.

Mr. Thews, you requested a recess and | agreed.

And I’'m going to make this statement to you, Mr. Marks, you have disrupted
these proceedings on a number of diffeatasions, over several different days, you
have done so over my express warning andadtion that if you continue to disrupt the
proceedings | would have you removed fribva courtroom. Now, on several different
occasions | had explained in some detaibtMhmeant by thatl will do it one more
time, and let me make absolutely clear what remedies are available to me if you continug
to disrupt these proceedings. First df hdo find that your behavior today was
disruptive, it disrupted your own attorney, isdipted the witness, it disrupted all phases
of these proceedings and did so in a significant and substantial way. You have done thi
before. | have warned you many times to eea®l desist from this conduct. I'm going
to do it one more time. If you continue whikhavior such as you exhibited just before
| took the recess, | will have no recourse foutemove you from these proceedings. |
want you to understand that I'm not givenrdte threats. I'm telling you exactly what
| will do if you continue to disrupt these proceedings.

Now, | want your assurance that you wilase and desist from this conduct. If
you don’t give me that assurance, | will consider removing you right now.

Now, will you desist from this disruptive behavior?

THE DEFENDANT: | give you my word, Your Honor, under oath that | won't
do any disruptive misconduct, | will not voice my opinion anymore, | will not say
anything else.

But | was just saying, if somebody cawmi¢hin five feet of you, you would know
if they would have any facial hair. Heaist questioning. As an attorney, Mr. Burr was
so sufficient, as he went through the photographs, A, B, C and D —

THE COURT: Mr. Marks, I’'m not your attorney, obviously, but I'm —

THE DEFENDANT: I'm not going to say anything else.

THE COURT: I'm going to tell you from my observation —
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THE DEFENDANT: I'm not saying anything else.

THE COURT: Fine. | want to address —

THE DEFENDANT: She was openly see |dits mustache, Your Honor, five
feet, she said, and right this five feet, she didn’t see a mustache, he couldn’t possibly
even never mentioned that to her, Your Honble tried to make her force me in the
jacket to make me appear guilty. That’s the sweat shirt he keeps —

THE COURT: Thank you, Mr. Marks.

(AG015090-92.)

The following day, on March 29, 1994, the trial court denied Petitioner’s section 1368
motion to suspend criminal proceedings. (AG015298.) In doing so, the trial court could reas
have inferred from the above passages that Petitioner’s behavior was consistent with compef
and an understanding of the proceedings against him. Petitioner apparently believed his attg

was not being sufficiently aggressive in attacking the witness for not noticing whether or not {

shooter had facial hair, and Petitioner believed his attorney should have noted the distinction

between whether he was wearing a light-colored sha light-colored jacket in his booking photg.

While Petitioner’s outburst was not compatible with courtroom decorum, it does not clearly in
incompetency.See Marks31 Cal. 4th at 220 (“[A]lthough defédant’s outbursts did not comport
with courtroom protocol, they did reflect his aiijgt to provide advice to counsel.”). In fact, it is
arguable that Petitioner’s statements demonstrated a lucid understanding of the identity issug
stake.

The trial court could also have reasonably inferred from the circumstances that Petitio

disrupted the proceedings either to direct his counsalake points he felt needed to be made, o

bnal
enc
rne

he

Hica

S a

ner

[ to

complain about his counsel’s failure to do so. In discussing the colloquy between Petitioner and

trial court, the California Supreme Cofwtnd that Petitioner's comments “reflected he

comprehended not just the nature of the proceedings but the state of the People’s case and its

potential deficiencies. Defendant also demonstrated his ability to offer assistance to counsel
such assistance was neither solicited nor welcomitarks, 31 Cal. 4th at 221. In light of

Petitioner's comments, the jury’s previous determination following an exhaustive hearing that
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Petitioner was competent, and the trial court’s ability to observe Petitioner in person, this Col
cannot say that the trial court was objectivetyeasonable in finding no bona fide doubt had beg
raised as to Petitioner’s competency to stand t8ale Drope420 U.S. at 179 (explaining that “a
defendant’s demeanor during trial may be such as to obviate the need for extensive reliance
psychiatric prediction concerning his capabilities” (internal quotation marks omitted)).
Nonetheless, Petitioner contends that the trial court should have had a bona fide doub
Petitioner’'s competency in light of the totality of the evidence before the trial court, which incl
not only Petitioner's comments and the prior competency determination, but also the followin
(1) Petitioner engaged in so many outbursts that he eventually was removed from the courtrg
defense counsel opined that Petitioner was incompetent; (3) Petitioner believed that the trial
his attorneys, and the prosecution were engaged in a conspiracy against him; (4) when confr
with a tape recorded statement he had given, Petitioner stated emphatically that it was not hi
on the tape; (5) at the previous competency trial, all of the expert witnesses had testified that
Petitioner was incompetent to stand trial; and (6) a judge in a separate criminal proceeding a
Petitioner ordered Petitioner to be certified for a competency evaluation. The Court addresse
point in turn.
First, the fact that Petitioner interrupted the proceedings so often that he was removeqg
not have worked in his best interest, but his reasons for doing so—to correct what he though
inaccurate evidence, and to complain about his attorney’s failing to follow up on questions heg
would help his defense—do not suggest thatiBeer lacked a reasonable degree of rational
understanding of the nature and object of the proceed®egs.Davis v. Woodfar884 F.3d 628,
645 (9th Cir. 2004) (“Although there is little doubt that [habeas petitioner] was recalcitrant ang

in ways that were detrimental to his case, his interactions with the trial judge indicated that he

understood what was at stake during the penalty phase and could make informed decisions.’
Accordingly, it would not have been unreasonable for the trial court to have given the fact tha
Petitioner engaged in many such outbursts little weight in determining whether it had a bona

doubt as to Petitioner's competency to stand trial.
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Second, although defense counsel may have the best informed view of a defendant’s

to participate in his defense, counsel’s opinion is not determing®iee.Miles v. Stainet08 F.3d

abili

1109, 1113 (9th Cir. 1997) (finding that even if defense counsel’s failure to move for a compgtenc

hearing is evidence of competence, it is not datextive). Additionally, as the California Supreme

Court found in its reasoned opinion, Petitioner’s “most conspicuous outburst during trial ampl

proves his ability to understand the proceedings and assist couMiseks 31 Cal. 4th at 221. Thq

California Supreme Court also agreed with the trial court’s finding that Petitioner, while on the

14

\1%4

stand, “strategically ignored the limited scope of questions and aggressively presented to the jury

material that would either tend to raise a doubt about his guilt or engender sympathy fadham.

221 n.4. For example, when asked by the prosecutor whether an officer had testified that Petitiol

while talking with that officer at the police §tan, had removed a rubber band from his hair so that

his “hair fell down straight on his shoulders” as depicted in several photographs, Petitioner gave |

following answer: “That would be a false allegation and false statement. Your chief witness,

Rob

Menefee, has stated my appearance in hair never changed.” (AG016132.) While the second pa

Petitioner’s answer was ruled nonresponsive, it reasonably could be interpreted as an attempt to

doubt on testimony presented by the state. Furthermore, Petitioner stated shortly thereafter,

Honor, why is [the prosecutor] so sufficient, and my counsel will not present this evidence to

jury?” (AG016136.) Though nonresponsive to the question pending, Petitioner’'s answer coyld

“Yo
the

reasonably be interpreted as an attempt to curry favor with the jury. In other words, while defens

counsel might have had a good faith belief that Petitioner was unable to assist in his defense
not unreasonable for the state court to have found otherwise, based on the record.

Third, while Petitioner’s belief that the attorneys and trial court were conspiring to con

it w

ct

him could be characterized as irrational or paranoid, these beliefs do not suggest either an infabili

to rationally understand the nature of the proceedings or an inability to consult with and assist

counsel.See, e.gUnited States v. Mark§30 F.3d 799, 814-15 (9th Cir. 2008)While Marks

dealt with a direct appeal from a federal conviction, the Ninth Circuit’s discussion in that case)

18 United States v. Markisvolved a Richard Ernest Marks, not Petitioner.
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instructive here:

In support of his argument that the district court should have ordered a
competency hearing, Marks points t® ltiourtroom demeanor, his “doggedness” in
arguing that the district court had no jurisdiction over him, and his second appointed
counsel’s representation, in filing a motion for Marks to proggede that he had no
relationship with Marks that could assist hinnepresenting Marks. Itis true that Marks
sometimes was rude to the court, thatrapeatedly argued that the court lacked
jurisdiction over him, and that he refuseavark with, and consider himself represented
by, appointed counsel. However, the recordalestrates that these acts simply reflected
Marks’ claimed beliefs that the court lacked legal authority over him and could not be
trusted to appoint effective and neutral counsel to help him.

While Marks’ claimed beliefs may ia been unorthodox and wrongheaded, they
were not indicative of an inability to und&aed the proceedings against him or conduct
his own defense. . .. Accordingly, wenclude that Marks’ conduct does not constitute
substantial evidence of incompetence to stand trial.

Marks 530 F.3d at 814-15.

In addition, while Petitioner’s beliefs may not have been wholly accurate, they were ng

wholly delusional: Petitioner was aware that his counsel took some steps toward negotiating
agreement, even though Petitioner was firm in his desire to go toSgalMarks31 Cal. 4th at
219. As such, it is not necessarily indicative of incompetency for Petitioner to have believed

counsel and the prosecution were, at a minimum, in discussions to convict him, and it was ng

~—+

a pl

fhat

—

objectively unreasonable for the trial court to conclude that Petitioner’s distrust in the fairness of

proceedings did not raise a bona fide doubt as to Petitioner's competency to stand trial.

Fourth, a person with a reasonable degree of rational understanding of the nature of the

proceedings against him would understand, as Petitioner apparently did, that maintaining a d

of actual innocence requires that inculpatory evidence be explained in a way consistent with

lefer

innocence. Petitioner’s explanation as to the tape recording—that the person speaking on the ta

was imitating his voice—may not have been believable, but in the absence of a better explan

[atiol

was not necessarily irrational. Furthermore, while considering whether a trial court should hgve

held a competency hearing prior to or during the penalty phase of a defendant’s capital trial,
Ninth Circuit found that even if a defendant acts in ways that are detrimental to his case, the
requirement for a competency hearing is not necessarily trigg8esiDavis384 F.3d at 645

(recognizing that the trial judge was in a key position to gauge whether a competency hearin
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needed, and holding that the trial judge did not err in declining to hold a competency hearing [eith

prior to or during the penalty phase of the triajccordingly, it would not have been unreasonabjle
for the trial court in Petitioner’s case to accord little weight to the fact that Petitioner offered an
incredible explanation for inculpatory evidence in determining whether the trial court had a bgna
fide doubt as to Petitioner’'s competency to stand trial.

Fifth, the trial court was well aware that despite the testimony of two court-appointed

psychiatrists during the 1992 competency trial that Petitioner was incompetent, a jury conclugled

Petitioner was in fact competent. As this Court has discussed in the analysis of Glauma2he

jury reached this conclusion after hearing all of the expert and lay evidence. In upholding the jun

competency determination, the California Supreme Court detailed the “abundant evidence”
contradicting the expert testimony, finding that Petitioner's own statements and comments
demonstrated that he could assist counsel in his deféfesdxs 31 Cal. 4th at 219. For the reasops
stated above, the California Supreme Court reasonably concluded that “there was substantia|
evidence from which the jury could rationally infer defendant’s competence to standdriat.”

220.

Finally, Petitioner argues that his being referred for a competency assessment by another

judge in a separate criminal proceeding demonstrates that a further competency hearing in hjs ce

case was necessargeePet’r's MSJ at 39—40, 52-53. By way of background, Petitioner was

charged with felony assault based on an altercation during his time at Santa Rita Jail. The judge

that matter (Judge Ronald Hyde of Livermoraritipal Court) transferred the matter to Judge

Alfred Delucchi (the Alameda County Super{dourt judge who had ordered the original

competency evaluation in January 1992 in Petitioner’s capital case). (AG022411.) The charges,

were eventually dismissed and no competency hearing in the felony assault matter was held
Petitioner maintains that the above facts mandated a further competency hearing in his

capital case. However, Petitioner does not cite to, nor is the Court aware of, any U.S. Supreie

Court case holding that a trial court’s referral of a defendant for a competency hearing in a case t

is later dismissed requires that an additional competency hearing be held in a separate criminal
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involving that same defendant. Indeed, Petitioner cites no case law holding as much. While
Court is concerned that the prosecution may have sought dismissal of the assault charges in
avoid a further competency hearing, there is simply no basis here for the Court to review that
decision’

In sum, because Petitioner behaved at trial as if he understood the nature and purpos
proceedings against him and was capable in assisting in his defense, and because Petitione
evidence to the contrary was not overwhelming, it was not unreasonable for the trial court to
determined that the totality of the evidence did not raise a bona fide doubt as to Petitioner’s
competence to stand trial. The Court thereforddithat the California Supreme Court’s decision
affirm the trial court’s rejection of Petitioner’s claim was neither contrary to, nor the result of g
unreasonable application of, clearly established federal law as determined by the U.S. Supre

Court inPateandDrope See28 U.S.C. § 2254(d)(1). The Court also finds that the California

the

ord

have

to

me

Supreme Court’s ruling was not based upon an unreasonable determination of the facts in light o

evidence before itSeed. § 2254(d)(2). The Court therefore grants Respondent’s motion for
summary judgment as to Petitioner’s Claim 3 and denies Petitioner’s cross-motion for summa
judgment as to that claim.
lll.  Claim 5: Ineligibility for Execution Due to Intellectual Disability

In Claim 5, Respondent moves for summary judgment on Petitioner’s claim that he mg

diagnostic criteria for intellectual disability and is therefore ineligible for a death sentence ung

" Further, the Court is not persuadedNsgxwell v. Rog606 F.3d 561 (9th Cir. 2010), aj

Torres v. Prunty223 F.3d 1103 (9th Cir. 2000), two casesig Petitioner in which the Ninth Circujt

found the state courts’ failure to hold a competency hearing unreasoridabevell is factually
distinguishable because the trial court in that taked to hold a second competency hearing even

the petitioner had been involuntarily committedatatate psychiatric hospital following a suici
attempt, placed on a subsequent “14-day involumsyghiatric hold” by two psychiatrists, and forc
to miss a substantial portion of his trialeagesult. 606 F.3d at 565—-66, 571-73. Unlike here, “a
that never saw Maxwell convictédam of first degree murder.ld. at 566;see also Gonzales v. Walkg
No. 02-02279 JSW, 2010 WL 3893577, at *19 (N.D. Cal. Sept. 30, 2010) (distinguistivgell on

similar grounds).Torresis likewise distinguishable becausethat case, the trial court failed to hg
even a single competency hearing and thus éneddressed the question of whether Torres
competent to stand trial.” 223 F.3d at 11@@e alsoGonzales 2010 WL 3893577, at *2
(distinguishinglrorreson similar grounds). Here, by contrast, Petitioner received a full jury trial @
competency.
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Atkins v. Virginia536 U.S. 304 (2002). Resp’t’'s MSJ at 14-18. Respondent argues that Peti
has failed to establish that the California Supreme Court’s summary rejection of this claim in

was contrary to or an unreasonable application of clearly established U.S. Supreme Court pr

or based on an unreasonable determination of the f&ee28 U.S.C. § 2254(d). Petitioner crosst

moves for summary judgment on Claim 5, contendiag the California Supreme Court’s decisio

denying this claim was objectively unreasonable. Specifically, Petitioner maintains that at the

May—June 2006 evidentiary hearing on this issue, Petitioner presented expert opinion testimg

he was intellectually disabled and Respondentdadeproduce evidence to contradict his experts$

conclusions. Pet'r's MSJ at 66—81.

A. Factual Summary

In response to the California Supreme Court’s March 16, 2005 order to show cause w
Petitioner’s death sentence should not be vacated éatkias an evidentiary hearing was
conducted by Judge HorAgof the Alameda County Superior Court on May 17, 18, 22-24, 30,
and June 1, 5 and 6, 2006. Pet. at 15. At that hearing, counsel for Petitioner presented evid
Petitioner’s intellectual disability. In particular, the trial court considered the documentary evi

Petitioner had submitted to the California Supreme Court in support of his state habeas petiti

including Petitioner’s school records; military service records; prison records; correspondencg;

dozens of declarations of lay withesses who knew Petitioner, of experts who had evaluated

fione
DO 1(

ECE(

A

Petitioner, and of attorneys who had represented Petitioner. (AG020049-53.) In addition, thg tri

court heard the live testimony of five defense witnesses and one witness for the state. All thr
the defense’s expert witnesses on intellectual disability—Dr. Ruben Gur, Dr. Nancy Cowardir
Dr. George Woods—testified that Petitioneas intellectually disabled. (AG025612, AG025926,
AG026123-24.) The other two defense withnessesPablo Stewart and Dr. Erin Bigler, were als

experts and testified respectively about Petitioner’'s medication and the scientific community’s

acceptance of the brain imaging procedures relied on by Dr. Gur. (AG028415.) The state’s §

18 As indicated abovege supraote 12, Judge Horner also presided over Petitioner's 1994
phase and penalty phase trials. As it did in the previous section, the Court will refer to Judge
as the “trial court” in this section.
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witness, Michael Richard, was Petitioner’s first cousin, and he testified about Petitioner as a yout

(AG026609-27.) Importantly, the burden at the hearing was on Petitioner to show by a
preponderance of the evidence that Petitioner suffered from (1) significantly subaverage gen
intellectual functioning prior to age eighteen; and (2) deficits in adaptive behavior that manife
prior to age eighteenSeeCal. Penal Code § 1376(a)—(b).

As to Petitioner’s general intellectual functioning before age eighteen, the evidence be
the trial court was that Petitioner’s intelligence quotient (“IQ”) was measured as 98 at age six
age seven, 80 at age eight, 86 at age ten, and 74 at age eleven. Pet. at 94-95. There was 1
evidence that Petitioner’'s 1Q was tested between age eleven and age eighteen. The evidend
showed that Petitioner was required to repeat the second grade, and although Petitioner mar
graduate from high school, his cumulative grade point average of 1.71 on a 4.0 scale ranked
280th out of 290 students. (AG020948, AG0209%After graduation, Petitioner attended three
different junior colleges over a span of thirtgears, but passed only thirty-seven quarter units ¢
the 114 in which he enrolled, and received virtually all of his academic credit in pass/fail reme
classes and vocational courses. (AG020953-55.) As an adult, Petitioner’s 1Q was tested on
occasions: Petitioner scored 60 at age twenty-seven, 74 at age thirty-two, 65 at age thirty-thr
age forty-six, and 72 at age forty-nine. (AG028434.)

As to Petitioner’s deficits in adaptive behavior manifested before age eighteen, Petitio
relies on the declarations of three lay withesses who knew Petitioner as eéSadRet'r's MSJ at
70. For example, Jimmy D. Marks, Petitioner’s younger brother, stated in his declaration:

Jimmie Lee and Salltétreated Delaney with kid gles. He was babied because

he was very sensitive and always took thindstart. Delaney was their pet. He needed

extra encouragement from Jimmie Lee anti&SaDelaney was treated differently even

when we got into trouble together. Delawgegd more when he was in trouble. Jimmie

Lee took me aside to tell me not to fellaip behind Delaney because | could not be

Delaney.

Even though Delaney was a lot more sensithan | was, | was envious of him
because he was more popular than | was. Delaney was happy go lucky. He had th

smile and the hazel eyes while | had a gamyrteeth and plain brown eyes. | was the
one who got suspended for getting caughtengihl’s restroom at school. Delaney was

19 petitioner’s father and mother, respectively.
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a good guy and | was the bad guy the way our friends talked to our parents.
(AG022690-91.)

Steven Ford, a neighbor who knew Petitiateoughout elementary and high school, stat
in his declaration:

Delaney was always a jokester. He ahgays talking and doing silly things to
try and make people laugh. . . . Teachers were always telling him to be quiet or sit
down. You heard his name all the time. . . .

Delaney and his brothers were all lcarttd hyperactive. They usually traveled
together. Delaney was the most outganbis next two younger brothers, Kenny and
Jimmy. Jimmy tried the most to be liRelaney, but he was more annoying. Kenny was
quieter. They were even more loud and hyper when they were together.

Delaney and his brothers were teasechnse they were small and Delaney was
often forced to fight. It was the ruletine projects that you could not back down from
anyone if you did not want to have to figittthe time. Delaney would not back down,
but he often got the worst of the fights.

In high school, Delaney was just as ¢hua class clown as he had been in
elementary school. He still talked non-stag anade jokes. Half the time you could tell
what he was talking about and half the tiyoe could not. He was talking so much that
you would tune him out or say something to him to get him to shut up. He was always
being told to be quiet.

(AG022545-46, AG022551.)

Jude Bullock, another neighbor who was three years older than Petitioner, stated in hi
declaration:

Before joining the Navy, Delaney was like bi®thers in the amount of energy he had.

All of the Marks children loved to run. Thall seemed to have energy that they needed

to burn because they ran everywhemd played a lot in the neighborhood. My only

problem with Delaney was that he talkedwach. It was like he tried to make himself

seem more together by talking and smiling to keep people from messing with him.
(AG022521.)

The state’s only live witness, Richard, testified at the evidentiary hearing that he spent
couple of weeks each month in the Marks’ household for a period of approximately ten years
that during this time Petitioner, as the oldest of the children, was larger, tougher, and better g

than his siblings and was their leadéAG026609-14, AG026622.) Richard testified further tha
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Petitioner, who was Richard’s first cousin, was good at fighting, and that there was always a

relationship between Petitioner, his siblingsd their parents. (AG026614-15.) Richard also

NOrr

testified that he never personally saw any signs of intellectual disability in Petitioner. (AG026625

As an adult, Petitioner did not achieve any significant promotion during a two-year stint in

the U.S. Navy, and although Petitioner was discharged honorably, he was deemed ineligible

for

reinstatement. (AG022485-90, AG022507-09, AG022607-09.) Following his discharge from th

Navy, Petitioner suffered from drug addiction andgwaable to maintain self-sufficiency as an

adult. See Marks31 Cal. 4th at 213 (“[Petitioner’s] problems began after his discharge from the

Navy, where he ‘lost himself’ through drugs.’Yoreover, Petitioner endured a plethora of “seriqus

traumatic events” as an adult, “including possible head injuries as a result of a motor vehicle
accident, the loss of his mother (with whom [Peti&r] had a particularly close relationship), his
inability to attend his mother’s funeral due to his incarceration, his incarceration in prison itse
rape while in prison, . . . and, of course, his personal commission of the violent murders and

crimes which resulted in his conviction and death sentence by verdict of jury.” (AG028435.)

f, hi
hthe

During the penalty phase of Petitioner’s capital murder trial in 1994, the defense madg no

attempt to argue and presented no evidence that Petitioner was intellectually disabled, even

prior to 2002, whertkinswas decided, that condition would still have been considered a factor

mitigating against a death senten&ee, e.gWilliams 529 U.S. at 371, 395-96 (explaining that

evidence of intellectual disability is “significant mitigating evidence” and finding defense coun

thou

sel

constitutionally ineffective for failing to introduce such evidence at the penalty phase of petitipner

capital murder trial). Instead, the defense’s apparent strategy was to show that Petitioner, a

natured, helpful youth, was raised under relatively normal circumstances but turned violent a

o[ole]

ter

experiencing a series of traumatic events later in life. To that end, the jury in 1994 heard testimo

from seven individuals who knew Petitioner ahgrihis childhood: Elaine Marks Bell (Petitioner’s

sister), Bobbie Jane Redic (Petitioner’s aunt), Lorraine Winn (Petitioner’s cousin), Damon Marks

(Petitioner’s brother), and three women who had known Petitioner since his childhood or birth
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Reverend Betty Williams, Effie Jones, and Willoris ChiitiAs the California Supreme Court
noted on direct review, these witnesses “presented mostly consistent testimony” about Petitig
childhood. Marks, 31 Cal. 4th at 213. In short, they “described defendant as having grown up
good family environment with religion, where there was no drug or alcohol abuse, no domest
violence, and with a father who encouraged education and hard wdrk.”

At Petitioner’sAtkinshearing twelve years later, the same trial court that heard the live

penalty phase testimony of these seven witnesses in 1994 compared that testimony to the

bner
in e

c

declarations these witnesses filed in 2002 in support of Petitioner’s state habeas petition. The 2(

declarations, according to the trial court, paidrdevery different picture of Petitioner’s upbringingf

These declarations made a number of factual allegations regarding the circumstances
the defendant’s growing up as a young cliidhe family home, including that the
defendant Delaney Marks was regularly ancesely beaten by both of his parents; that
the defendant was regularly beaten by hisrsgslj that other siblings and friends of the
defendant were beaten in the defendant’s presence; that the defendant was forced 1{
engage in fistfights with his siblings; that the defendant watched his mother being
severely beaten by his fathem frequent occasions; that the defendant was, at various
times, thrown out of his home by his parents, was not allowed to return, and was
abandoned by them; that the defendant sudfrmem acute food deprivation over a long
period of time; that the defendant, on at least one occasion, was chased by his mothg
vvlith ha Igun; and that both of the defendant’s parents continually and regularly abused
alcohol.

(AG028416-17.) Faced with contradictory evidence regarding Petitioner's home life from thg
penalty phase testimony in 1994 and the declarations in 2002 from the same seven witnesse
trial court made the credibility determination that those witnesses “were telling the truth when
testified at [Petitioner’s] penalty phase trial in 1994.” (AG028419.) The trial court gave sever
reasons for its conclusion, including the fact that the seven witnesses had been subject to cr¢
examination in 1994 but only submitted declarations in 2002. (AG028417.) Moreover, despi
having had every incentive to testify in 1994 about Petitioner’s “abusive childhood and upbrin

the seven witnesses did not mention what would have been “powerful evidence in mitigation.

(AG028421-22.) In addition, the trial court discredited the live testimony of Drs. Gur, Cowardi

and Woods, all of whom opined that Petitioner was intellectually disabled, in large part becau

The penalty phase jury also heard testinfomy Petitioner’s daughter, Ralecia Marks, whq
name is sometimes spelled “Relisha.” (AG017117.)
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these experts “relied very heavily” on the 2002 declarations of friends and family that the trial
had chosen to disbelieve. (AG028416, AG028424-25.)

On June 13, 2006, following a ten-day hearing and having reviewed all of the
aforementioned evidence, the trial court issued a twenty-six-page order stating its conclusion
(AG028412-37.) In particular, the trial court concluded that Petitioner had failed to establish

prior to age eighteen he suffered from significantly subaverage general intellectual functionin

that Petitioner manifested deficits in adaptive functioning. The trial court, therefore, made the

factual determination that Petitioner was not intellectually disabled under the meaAtkmnsf
(AG028437.)

B. Applicable Supreme Court Precedent

Atkinsestablishes that “the Eighth and Fourteenth Amendments to the Constitution for
execution of persons with intellectual disabilityHall, 134 S. Ct. at 199@&ccordBrumfield v.
Cain, 576 U.S. —, 2015 WL 2473376, at *3 (June 18, 2015). In so holding, the U.S. Supremg
recognized that “[n]ot all people who claim to bet¢ilectually disabled] will be so impaired as to
fall within the range of [intellectually disabled] offenderdAtking 536 U.S. at 317. Importantly,
“Atkinsdid not provide definitive procedural or substantive guides for determining when a per
who claims [intellectual disability] falls within the protection of the Eighth Amendmetall, 134
S. Ct. at 1998internal quotation marks omitted). Rather, “the Supreme Court left to the stateg
task of developing appropriate ways to enforce the constitutional restriction upon their execult
sentences.””Moormann v. Schrirp672 F.3d 644, 648 (9th Cir. 2012) (quotitking 536 U.S. at
317) (brackets omitted).

In response to the U.S. Supreme Court’s decisigkiking California enacted Penal Code
section 1376, defining intellectual disability as “ttendition of significantly subaverage general

intellectual functioning existing concurrently with deficits in adaptive behavior and manifested

before 18 years of age.” Cal. Penal Code 8§ 1376¢&)in re Hawthorne35 Cal. 4th 40, 44 (2005},

The California legislature derived this standard from clinical definitions cited iAtkes
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decision?* See Atkins536 U.S. at 308 n.3awthorne 35 Cal. 4th at 47 (noting that California’s
definition of intellectual disability generally conforms to “the clinical definitions referenced in
Atking). Intellectual disability is a question of fact based on state law, measured by an asses
of the individual's overall capacity, and based on consideration of all relevant evidéawethorne
35 Cal. 4th at 49-50. A court “shall not be bound by the opinion testimony of expert withnessg
test results, but may weigh and consider all evidence bearing on the issue of [intellectual disg
Id. at 50 (internal quotation marks omitted).

C. Analysis

Petitioner contends that the California Supreme Court’'s December 15, 2010 summary
of hisAtkinsclaim (AG028382) was both contrary to clearly established U.S. Supreme Court
precedent and based upon an unreasonable determination of the facts in light of the evidenc
presented in Petitioner’s state court proceedings. Pet'r's MSJ at 80. In considering Petitiong
arguments, the Court “look[s] through” any summaeyial to the “the last reasoned state-court
opinion on the claim at issueOrtiz, 704 F.3d at 1034. Here, that means the Court looks to the
court’s Findings and Judgment issued on June 13, 2006. (AG028412-37.)

1. Reliance on California Penal Code Section 1376

The first issue for this Court to address is whether the trial court’s reliance on Californig

Penal Code section 1376 was contrary tonweolved an unreasonable application of, clearly

SMe

S Ol

bilit

der

1%

tria

established federal law as determined by the U.S. Supreme Court. Section 1376, as noted apov

defines “intellectual disability” as “the condition of significantly subaverage general intellectus
functioning existing concurrently with deficits in adaptive behavior and manifested before 18
of age.” Cal. Penal Code 8§ 1376(a).

The Court finds that the trial court’s reliance on section 1376 was not unreasonable bg

that provision’s definition of intellectual disability generally “conform[s] to” “the clinical definiti

2 In Atkins the U.S. Supreme Court cited the Amman Psychiatric Association’s clinic

1

ealr

cau

DNS

Al

definition of intellectual disability, requiring “sigincantly subaverage general intellectual functionjng

... thatis accompanied by significant limitationad@aptive functioning” and the condition “must ocq
before age 18 years.Atking 536 U.S. at 308 n.3 (quoting Am. Psychiatric Assdiagnostic and
Statistical Manual of Mental Disorderkl (4th ed. 2000)).
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referenced irAtkins” Hawthorne 35 Cal. 4th at 4%ee Atkins536 U.S. at 308 n.3. Indeed, the
clinical definitions to whictAtkinsrefers “require not only subaverage intellectual functioning, b
also significant limitations in adaptive skills . . . that became manifest before age 18.” 536 U.
318. Section 1376 mirrors that language. Accordingly, the trial court’s adjudication based or
section 1376 was neither contrary to, nor an unreé®agplication of, clearly established feder3
law as determined by the U.S. Supreme Coukttkins. Se@8 U.S.C. § 2254(d)(5.

The next issue for the Court to decide is whether the trial court’s twin factual
determinations—i.e., that Petitioner (1) did not suffer from significantly subaverage general
intellectual functioning prior to age eighteen; and (2) did not manifest deficits in adaptive beh
prior to age eighteen—were unreasonable in light of the evidence presented in the state coul
proceedings.See28 U.S.C. § 2254(d)(2). The Court addresses each issue in turn.

2. Significantly Subaverage General Intellectual Functioning Before Age 1§

The trial court, after a thorough evidentiary hearing that spanned ten days, examined {
evidence as to Petitioner’s significantly subaverage general intellectual functioning before ag
eighteen and concluded that:

Test result[s] which vary this widely, and which (while the defendant is under 18) barely

dip into the range for borderline mentetardation on only one single occasion, cannot

be considered very “powerful evidence” supporting a finding of mental retardation.

Indeed, the test results while defendant is under 18, standing alone, would seem tg

support the contrarpnference, that the defendant doesmett the statutory definition

of mental retardation, with at least equal weight and equal convincing force.
(AG028434-35.)

Petitioner contends that this interpretation of his IQ test scores is unreasonable. First,
Petitioner argues that the trial court unreasonably characterized Petitioner’'s age eleven IQ s¢

74 as “into the range for borderline mental rgddion.” (AG028434.) However, one of Petitionel

own experts, Dr. Cowardin, testified at #hiinshearing that an 1Q score of 74 indicated

22 California’s statute is notably different froftorida’s, which the U.S. Supreme Court h
unconstitutional in 2014 See Hall 134 S. Ct. at 2000-01. Florida’s invalidated statute involy
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bright-line rule, foreclosing further investigationara capital defendant’s alleged intellectual disab{lity

if he or she had an IQ score higher thand)at 1993—-2000. California’sattte, on the other han
has no such IQ cutoffSeeCal. Penal Code § 1376(a).
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“borderline mental retardation.” (AG026014—-15.)tifR@ner argues next that because his IQ scores

dropped from 98 to 74 by age eleven and he has never scored above 74 as an adult, his 1Q prior

age eighteen was most likely 74. Petitioner also points out that an 1Q score of 70-75 is withi
range of significantly subaverage general intellectual functioning, according to the American

Association on Intellectual and Developmental Disabiliti®eePet'r's MSJ at 66 n.11, 75-73ee

N the

also Hall, 134 S. Ct. at 1999 (noting that “an 1Q between 70 and 75 or lower is typically consiglere

the cutoff IQ score for the intellectual function prong of the [intellectual disability] definition”

(quotingAtking 536 U.S. at 309 n.5) (ellipsis omitted)). Thus, rather than interpret Petitioner's 1Q

scores as varying “widely,” Petitioner contends that the trial court should have interpreted thg scc

as showing a precipitous drop between the ages of six and eleven, with the result that Petitio

suffered from significantly subaverage general intellectual functioning from that point onward

ner

Although the conclusion Petitioner draws from his IQ test scores may be reasonable, the f

that he can posit a reasonable interpretation of the evidence does not mean that any contrary
interpretation of that evidence is objectively unreasonable under AEBPARIce v. Collin46

U.S. 333, 341-42 (2006) (“Reasonable minds reviewing the record might disagree about the
court’s factual finding], but on habeas review that does not suffice . . . .”). Petitioner's IQ sco

might support the conclusion that he suffered from subaverage general intellectual functionin

[sta

es

before age eighteen, yet the legal standard for intellectual disability is not merely subaverag¢g ger

intellectual functioning, but rathergnificantlysubaverage general intellectual functioning. In th
intellectual disability context, significantly subaverage general intellectual functioning means
general intellectual functioning, as measured by IQ testing, within the bottom one to three pe
the general populationSee Atkins v. Virginjd36 U.S. 304, 309 n.5 (2002ge also Hawthorne
35 Cal. 4th at 52 (Chin, J., concurring) (explainingt tthe term ‘significantly subaverage’ has bg
used by [intellectual disability] professionals to describe the level of impairment found in
individuals whose performanos standardized intelligence tegtisices them two standard
deviations below the mean; that is, in the lowest two and a half or three percent of the populg

As the trial court pointed out, although Petitioner needed to repeat the second grade g
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high school grade point average of 1.71 on adalesanked him 280th out of the 290 students il
his high school class, he nevertheless managed to graéi(A8028435-36.) Petitioner also
appears to have skipped the fifth grade, and while several teachers expressed concern with
Petitioner’s progress, one teacher noted in eighth grade that Petitioner’s “testing scores indic
ability.” (AG020944.) It was therefore not unreasoedbl the trial court to find that an individug
who graduated from high school on schedule and whose IQ tested at or above 80 four out of
times before age 18 possessed general intellectual functioning superior to the bottom three p
the general population, especially considering that the individual ranked just above the bottor
percent of the students in his high school class who gradu@esdMcManus v. Neal79 F.3d 634,
654 (7th Cir. 2015) (noting that while intellecliyadisabled people graduate from high school, a
state court’s determination that petitioner was not intellectually disabled Atideswas not
objectively unreasonable where the court relied on petitioner’s graduation from high school a
additional evidence of intellectual ability on top of petitioner’'s 1Q scores).

Petitioner also contends that the trial court gave insufficient weight to the fact that alth
Petitioner attended three different junior colleges over a span of thirteen years, he passed on
seven quarter units of the 114 in which he enrolled and received virtually all of his academic
in pass/fail remedial classes and vocational courses. ECF No. 45 (“Opp’n to Resp’t's MSJ")
Because Petitioner was over eighteen when he took these classes, however, it would not ha

unreasonable for the state court to give this evidence less weight on the issue of whether Pe
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general intellectual functioning was significantly subage before he turned eighteen years of age.

As the trial court reasonably found and concluded:

The fact also remains that [Petitiondtpaded classes in a Junior College, where
he passed some classes, dropped outitbdwew from other classes, over a 13 year
period. He apparently never completed the curriculum at the Junior College. But the
fact is that he attended — and despite the many distractions and obstacles which woul
arise over the years, including his own enttg the criminal justice system, he attended
Junior College at various times spanning moaa tihdecade. The fact is that he did pass
some classes, including classes in basic skills in reading, mathematics, and writing,
classes in typing, office management, physical education, and a language class if

2 A high school friend of Petitioner's who did rgtaduate stated in a declaration: “Beca|
Delaney graduated, | thought he must have been smart in high school.” (AG022855.)
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Swalhili. This may not be a scholastic record which Dr. Cowardin, or the other experts,

would consider as exemplary. The defendea$ certainly nevesn any Dean’s list.

But, standing alone, it is not indicative of a person who is mentally retarded. And, in

combination with the other evidence, it iodies that, for at least some time after

turned 18, the defendant retained, and attetrptbetter, some level of intellectual and
academic achievement. Overall, this also does not support a finding of mental
retardation.

(AG028436.)

Petitioner also contends that the trial court did not give sufficient weight to the fact tha
although Petitioner served in the U.S. Navy and received an honorable discharge, he was in
lower intelligence group of all enlisted men, unable to advance beyond a rank normally achie
before completion of basic training, and was deemed ineligible to return to active duty followi
discharge. Pet'r's MSJ at 70—71. Again, it was not unreasonable for the trial court to give th
evidence little weight, especially considering that Petitioner served in thedftavie turned
eighteen years of agé.(AG021739.)

The Court finds that the trial court’s determination that Petitioner did not suffer from
significantly subaverage general intellectuaidtioning before age eighteen was not unreasonal
in light of the evidence before the trial coufithe California Supreme Court’'s summary decision
affirming the trial court was therefore not basediarunreasonable determination of the facts. A
result of this finding, the Court need not address Petitioner’s arguments regarding the secong
element of the intellectual disability test: adaptive behavior deficits manifested before age eig
Out of an abundance of caution, however, the Court will do so.

3. Deficits in Adaptive Behavior Manifested Before Age 18

After presiding over the ten-day evidentiary hearing, the trial court found that any defig
Petitioner’s adaptive behavior manifestdter he turned eighteen years of age. (AG028436.) Ir

making this finding, the trial court relied heavily on the testimony of Michael Richard, Petition

first cousin, who, as indicated previously, wasdtage’s sole witness who testified live during thd

2 petitioner was an adult (age twenty) when he was honorably discharged from the
(AG021739.) Although Petitioner was not recommehide reenlistment (AG021747), he did rece
a National Defense Service Medal (AG021739). Mueg, the Court notes that while Petitioner v
in the Navy, he was charged with moving bombs, missiles, and other ordnance around th
Nimitz, a nuclear attack carrier. (AG022862—63.)
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27
28

Atkinshearing. (AG028422.) Richard testified that he had spent a great deal of time with Pe
and Petitioner’s family over a ten-year period while he and Petitioner were juveniles. Richarg
testified that Petitioner was the leader of his siblings and looked after them, had a normal
relationship with them and his parents, could tedee of himself in a fight, and was good at spor
(AG026609-15.) Critically, Richard testified that he never personally saw any signs of intellg
disability in Petitioner. (AG026625.) The trial court gave several reasons for crediting Richa
testimony, including the fact that Richard testified live in court, appeared to have no bias for ¢
against Petitioner, was a person of sound character and judgment, and his testimony was su
and was not significantly weakened by, cross-examination. (AG028422-24.) Petitioner offer
persuasive reason to second guess the trial court’s credibility determination regarding Richar
testimony. See Jamerson v. Runneld3 F.3d 1218, 1225 (9th Cir. 2013) (explaining that a fede
court’s review on habeas of a state trial court’s credibility determinations is “doubly deferentig
because “demeanor and credibility lies peculiarly within a trial judge’s province” (internal quo
marks omitted)).

The trial court also relied heavily on live testimony given by several of Petitioner’s frier
and family members at the penalty phase of Petitioner’s capital murder trial in 1994kifswas
decided in 2002, Petitioner was unable to claim during the penalty phase that he was catego
exempt from the death penalty on account of his intellectual disability. However, Petitioner W
permitted to—and did—submit significant mitigating evidence during the penalty phase of hig
Included in the evidence Petitioner was permitted to submit to the jury was:

factor (h), “whether or not at the time thfe offense the capacity of the defendant to

appreciate the criminality of his conducttorconform his conduct to the requirements

of the law was impaired as a result mental disease or defeor the effects of

intoxication” and . . . . factor (k) “any lo¢r circumstance which extenuates the gravity

of the crime even though it is not a legal excise for the crime and any sympathetic or

other aspect of the defendant’s characteeconmd that the defendant offers as a basis for

a sentence less than death, whether or ndecketa the offense for which he is on trial.

You must disregard any jury instructiorvgn to you in the guilt or innocence phase of

this trial which conflicts with this principle.”

(AG028421 (emphasis added) (citing CALJIC 8.85).)

As indicated previously, a host of mitigation witnesses testified in 1994 as to Petitione
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background and upbringing. On direct revieve, @alifornia Supreme Court accurately summari
that testimony as follows:

Several other witnesses testified at the penalty phase, including defendant’s
daughter Relisha [sic] Marks, his sister Elaine Marks Bell, his aunt Bobbie Jane Redic,
his cousin Lorraine Winn, his brother DamMarks, and three women who had known
defendant since his childhood or birth, Reverend Betty Williams, Effie Jones, and
Willoris Childs, the grandmother of defendant’'s daughter. They presented mostly
consistent testimony that described defendant as having grown up in a good family
environment with religion, where there was no drug or alcohol abuse, no domestic
violence, and with a father who encouraged education and hard work. Defendant wag
helpful to his family as a child. He had no more problems than the average child and
was never in serious trouble.

Defendant’s problems began after hisatliarge from the Navy, where he “lost
himself” through drugs. “[l]t seem[ed] as if there had been [a] deterioration in
[defendant’s] thought processes,” as defemalas “talking off the wall.” Defendant’s
father disapproved of defendant’s drug usedefendant refused to listen to his father’s
advice. Because of defendant’s trouble faiser did not want Inn at the family home,
at the home of defendant’s grandmother,abrthe funeral of defendant’'s mother.
Defendant had a close relationship with his mother, and his inability to attend her funeral
may have contributed to his problems.

Defendant never hit his daughter (agentten she testified), or anyone else in
her presence. She never saw him intoeldand never had any problems with him.
When he was not in prison, she saw him once or twice a week.

Marks, 31 Cal. 4th at 212-13.

The witnesses mentioned by the California 8ap Court who testified and were subject
cross-examination at Petitioner’s penalty phase trial also submitted declarations in 2002 in s\
of Petitioner’s state habeas petition. As indicatiedve, the trial court found that those declaratig
contradicted the witnesses’ 1994 testimony “in very significant and important respects.”
(AG028417.) Petitioner concedes that two of the 1994 witnesses—Elaine Marks Bell and Lo
Winn—submitted declarations in 2002 that contradicted their testimony at Petitioner’s penalty
phase. ECF No. 49 (“Pet’r's Reply”) at 32. Bell, Petitioner’s sister, testified in 1994 that neith
her parents abused drugs or alcohol (AG017285Hf)declared in 2002 that her parents were
substance abusers (AG022467). Winn, Petitioner’s cousin, testified in 1994 that there was “1
any physical violence in the Marks household (AG017302), but declared in 2002 that she hag
witnessed domestic violence, including an attempted shooting of Petitioner by his mother

(AG022927). Despite Petitioner’s assertion to the contsmsRet’'r's Reply at 32—-33, these were
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not the only contradictions borne out by the record. For instance, Damon Marks, Petitioner’s
youngest brother, testified in 1994 that everybody in the family went to church growing up an
the Marks children had a father who supported them. (AG017136-37.) In his 2002 declarati

contrast, Damon Marks declared that his parentsidi attend church, that his father “was not a

religious or church going person,” and that only tmother worked regularly to support the familyj.

(AG022668-70.)

The trial court, which presided over the guilt and penalty phases of Petitioner’s capital
remembered those witnesses testifying live in 1994 and, in light of the contradictions with the|
declarations, made the factual determination that the witnesses “were telling the truth when t
testified at [Petitioner’s] penalty phase trial in 1994.” (AG028418-19.) The trial court, which
listened to and observed the witnesses’ live testimony during Petitioner’s penalty phase trial,
the best position to make such a finding. On a cold record, and considering AEDPA’s “doubl
deferential” standard of review when it comes to state court credibility determindaomes;son
713 F.3d at 1225, this Court sees no basis for disturbing the trial court’s ffAding.

This factual determination was also critical to the trial court’s evaluation of Petitioner’s
expert witnesses, all of whom testified live that Petitioner was intellectually disabled. (AG025
AG025926, AG026123-24.) The trial court ultimately found the experts less than credible be
they each “relied heavily upon statements contained in the various 2002 declarations, from ni
of the family, neighbors, and members of the community, relating details of [Petitioner’s]
supposedly violent upbringing.” (AG028425.) Howmee, those were the same 2002 declarations
that the trial court chose not to credit insofar as they contradicted the 1994 penalty phase tes

Especially concerning to the trial court was the taat Dr. Gur, the defense’s chief expert, did n

%The Court notes one importamansistencpetween the 1994 penalty phase testimony an
2002 declarations: that Petitioner was a good-naturgafuhkid whose behavior changed dramaticg
after he returned from serving in the UNmvy as an adult and began to abuse drugsmpare
(AG017135, AG017281)yith (AG022474-75, AG022677-79).
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even review the 1994 penalty phase testinfénfAG028425.) Considering that the trial court ne
“not be bound by the opinion testimony of expert withesses or by test results, but may weigh
consider all evidence bearing on the issue of [intellectual disabiligyithorne 35 Cal. 4th at 50

(internal quotation marks omitted), this Court cannot say that the trial court’s decision to give
weight to Petitioner’s experts was objectively unreasonable. Further, this Court finds that it w
unreasonable for the trial court to rely insteadhmnevidence of witnesses who, unlike the exper
knew Petitioner before he turned eighteen.

Petitioner advances several other arguments in support of his claim that the trial court

factual findings were objectively unreasonable. However, because Petitioner never adequate

and

less
as |

(S,

S

D

y

addresses the trial court’s reliance on Richard’s testimony and the 1994 testimony of Petitioner’'s

friends and family, Petitioner fails to establish that the trial court’s factual determination regar

deficits in Petitioner’s adaptive behavior before age eighteen was unreasonable in light of the

evidence presented at the state court proceedBg28 U.S.C. § 2254(d)(2). Moreover, although

Petitioner contends that “objective lay . . . observations made by individuals who knew [Petiti
through all relevant periods of his life[] reveal that his childhood . . . [was] marked by . . . ada|
behavioral deficits in multiple areas,” Pet'r's MSJ at 73, the evidence he cites in support of th
assertion do not necessarily reveal deficits in Petitioner’s adaptive behavior. For example, P

relies on the declarations quoted above of Jimmy D. Marks (Petitioner’s younger brother), Stg

% The trial court stated incorrectly thatdneof the experts reviewed any of the testimg
presented on [Petitioner’s] behalf in the 1994 periali,” (AG028425 (emphasis added).) Althou
neither Dr. Gur nor Dr. Geardin reviewed the 1994gemony (AG025817-18, AG25988), Dr. Woods
testified that he had in fact reviewed thestimony but found “nothing inconsistent with mer
retardation” (AG026371-75). This Court noticed a few other instances where the trial cour
exaggerated or misstated the record. For instalespite the trial court’s assertion that Dr. Gur
described Petitioner's apparent desire to have a female lawyer represent him as “irr
(AG028427), this Court found no support for tlgatotation in Dr. Gur’s testimony (AG026218
Similarly, this Court did not locate in Dr. Gur’s testimony the statement attributed to him by th
court that Petitioner “should have had a socidlvoek to prevent [his eviction while in jail].

(AG028427.) The closest this Coaauld find was Dr. Gur’s testimonydh“someone in that age [i.q.

twenty-nine years old] not to have anybody who coulBlevsure his stuff is not thrown into the strg¢
does not have the kind of vocational, social, and occupational adjustment from a healthy indi
(AG026240.) In this Court’s judgment, however, these errors do not “fatally undermine” t

coudrt’s ultimate factual finding that Petitioner was not intellectually disabled itkies Taylor, 366
F.3d at 1001.
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Ford (Petitioner’s neighbor growing up), and Jude Bullock (another neighbor growin§egp)d at

70. However, this declaration testimony could reasonably suggest that in growing up in a rod

neighborhood, Petitioner learned how and when to aighthow to talk his way out of having to d
so. (AG022545-46, AG022551.) The testimony suggests further that Petitioner was populat
his classmates and that he was portrayed by his parents to his siblings as an example of how
should conduct themselves. (AG022690-91.) While this testimony may not be inconsistent

deficits in adaptive behavior, it is hardly compelling proof of intellectual disability.

gh

O

am
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Lastly, Petitioner contends that the trial court gave insufficient weight to the fact that while

Petitioner was in prison at age thirty-two, his IQ was determined to be 74, and he was diagng
with “mental retardation to borderline.” (AG028263.) The trial court’s determination that the
California Department of Corrections’ (“CDC”) diagnosis was entitled to less than substantial
weight was based on the fact that the diagnosis was made after Petitioner had turned eighteg
similar diagnosis was ever made before Petitioner had turned eighteen. (AG028434—35.) Bg
the standard for intellectual disability requires Petitioner to show deficits in his adaptive beha
that “manifestedbefore18 years of age,” Cal. Penal Code § 1376(a) (emphasis added), the Cg
finds that it was not unreasonable for the trial court to give less than substantial weight to the
diagnosis when Petitioner was thirty-two years of age.

Nor was it unreasonable for the trial court, in determining that Petitioner did not manifg
deficits in adaptive behavior prior to age eighteen, to give more weight to Richard’s live testin
during the evidentiary hearing and the live 1994 penalty phase testimony of Petitioner’s frieng
family who knew Petitioner growing up, than to the opinions of experts who only examined
Petitioner after the multiple traumas Petitioner endured as an adult and Petitioner’s drug abu

adult. (AG028435 (trial court describing the list of “significant intervening traumatic events”

sed
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Petitioner suffered as an adult, including head injuries from a car accident, the sudden loss of his

mother with whom Petitioner was very close, his inability to attend his mother’s funeral due tqg
incarceration, his incarceration in prison itsel§ fape while in prison, and his drug and alcohol

abuse).) Accordingly, the trial court’s factual determination that Petitioner failed to establish
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deficits in adaptive behavior before the age of eighteen was not unreasonable in light of the ¢

presented at Petitionergkinshearing?’

In summary, to prevail on federal habeas, Petitioner must establish that both of the trig

court’s factual findings—i.e., that Petitioner did not suffer from significantly below average ge

intellectual functioning prior to age eighteamdthat his deficits in adaptive behavior did not

vide

L

nerc

manifest before age eighteen—were objectively unreasonable in light of the evidence presented

the trial court proceedingsSee28 U.S.C. § 2254(d)(2). Under this deferential standard of revie
and because Petitioner fails to establish that the California Supreme Court’s summary affirmg
either of the trial court’s factual findings was objectively unreasonable in light of the evidence
presented to the trial court, the Court grants Respondent’s motion for summary judgment as
5 and denies Petitioner’s motion for summary judgment as to that claim.

CONCLUSION

For the foregoing reasons, Respondent’s motion for summary judgment as to Claims 3

w,

ANCE

oC

, 3,

and 5 in Petitioner’s application for a writ of habeas corpus is hereby GRANTED, and Petitiofer’s

motion for summary judgment as to those claims is hereby DENIED.

IT 1S SO ORDERED.

DATED: June 25, 2015 %N‘ M
HON. LUCY H. €bH

United States District Judge

2"The Court is aware that on June 18, 2015, ti$e Supreme Court found that a Louisiana s
court’s refusal to allow a death row inmate an evidentiary hearing éikieis was “based on a
unreasonable determination of the facts” under section 2254(dB(@mfield v. Cain576 U.S. —,
2015 WL 2473376, at *3 (June 18, 201Byumfieldis distinguishable from the instant case in sev
respects, most notably because the state court there dismissed the petRitimestdaim “[w]ithout
holding an evidentiary hearingld. at *4. Here, by contrast, the tr@ourt held a ten-day evidentia

fate
N

ral

Y

hearing on Petitioner’Atkinsclaim, reviewed thousands of pagd# documentary evidence, listened

to the live testimony of six witness€@ive of whom were defense experts), and issued a twenty-six
order detailing the bases for its finding that Petitioner is not intellectually disabled. In additi
petitioner inBrumfield unlike Petitioner, had been “treated at psychiatric hospitals as a chilg
“placed in special education classes at an early ddedt *4, *9.
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