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Case No. CV11-02488 RMW 

[] ORDER CERTIFYING SETTLEMENT CLASS AND GRANTING FINAL APPROVAL OF CLASS ACTION SETTLEMENT 

 

  

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

BRIAN GRAIFMAN, on Behalf of Himself, All 
Others Similarly Situated, and the General 
Public, 

Plaintiff, 

v. 

TREND MICRO CORPORATION, and DOES 
1 through 10, Inclusive, 

Defendants. 
 

Case No. CV11-02488 RMW 

[] ORDER CERTIFYING 
SETTLEMENT CLASS AND 
GRANTING FINAL APPROVAL OF 
CLASS ACTION SETTLEMENT 

Complaint Filed:  March 2, 2011 
 

 

ORDER 

 On ______________, this Court conducted a hearing on the Parties’ Joint Motion for Final 

Approval of Class Action Settlement and Plaintiffs’ Motion for an Award of Attorneys’ Fees and 

Costs.  Having considered the Parties Settlement Agreement, all of the legal authorities and 

documents submitted in support thereof, and good cause appearing,  

 IT IS HEREBY ORDERED that both motions are GRANTED, subject to the following 

findings and conclusions: 

1. All terms used herein shall have the same meaning as defined in the Parties’ 

Settlement Agreement. 

Graifman v. Trend Micro Corporation Doc. 92
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2. Certification of Settlement Class.  Pursuant to Rules 23(b)(3) of the Federal Rules of 

Civil Procedure, the Court hereby certifies this Action as a class action on behalf of the following 

Settlement Class: 

All persons and entities residing in the United States of America who, after March 
2, 2007, extended a Trend Micro software subscription with Trend Micro, at 
Trend Micro’s online subscription renewal website, prior to the expiration of an 
existing Trend Micro software subscription, and whose then-existing subscription 
was cut off and replaced by the new subscription.  Included within this class are 
all such persons and entities who, prior to the expiration of their then current 
license and through Trend Micro’s online subscription renewal website, either (i) 
purchased a paid license for a Trend Micro Product to replace a free trial license 
(that is, “converted”), (ii) renewed their then current license (that is, “renewed”), 
or (iii) purchased a license for an upgraded Trend Micro Product (that is, 
“upgraded”).  Excluded from the Settlement Class are defendant and its agents 
and affiliates, government entities, and any customer for whom, at the customer’s 
request, Trend Micro provided an additional extension that reinstated in full the 
time remaining on the existing subscription. 

3. Jurisdiction.  The Court has jurisdiction over the subject matter of this Action and 

over all Parties to this Action, including all Class Members. 

4. Distribution of the Class Notices and the Claims Forms directed to the Class 

Members as set forth in the Settlement Agreement and the other matters set forth therein have been 

completed in conformity with the Court’s Order granting Preliminary Approval, including individual 

notice to all Class Members who could be identified through reasonable effort, and the best notice 

practicable under the circumstances. The Notice provided due and adequate notice of the 

proceedings and of the matters set forth therein, including the proposed Settlement set forth in the 

Settlement Agreement, to all persons entitled to such Notice, and the Class Notices fully satisfied the 

requirements of due process. All Class Members and all Released Claims are covered by and 

included within the Settlement and this Final Order. 

5. The Court hereby finds the Settlement was entered into in good faith.  The Court 

further finds that the Settlement is fair, reasonable, and adequate and that Plaintiff has satisfied the 

standards and applicable requirements for final approval of this class action settlement under Federal 

Rule of Civil Procedure 23.  

6. The Court hereby approves the Settlement Agreement and finds that it is, in all 

respects, fair, adequate and reasonable.  The Court also directs the Parties to effectuate the 
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Agreement according to its terms. The Court finds that the Settlement has been reached as a result of 

intensive, serious and non-collusive, arms’ length negotiations.  The Court further finds that the 

Parties have conducted extensive and costly investigation and research, and counsel for the Parties 

are able to reasonably evaluate their respective positions.  The Court also finds that Settlement at this 

time will avoid additional substantial costs, as well as avoid the delay and risks that would be 

presented by the further prosecution of the Action.  The Court has reviewed the benefits that are 

being granted as part of the Settlement and recognizes the significant value to the Class Members. 

7. This Settlement Order and Judgment does not constitute an expression by the Court 

of any opinion, position or determination as to the merit or lack of merit of any of the claims and/or 

defenses of the Representative Plaintiff, the Settlement Class, or Trend Micro.  Neither this Final 

Order and Judgment, nor the Settlement Agreement, nor the fact of settlement, nor the settlement 

proceedings, nor settlement negotiations, nor any related document, shall be used as an admission of 

any fault or omission by Trend Micro or be offered or received in evidence as an admission, 

concession, presumption, or inference against Trend Micro for any purpose whatsoever other than in 

such proceedings as may be necessary to consummate or enforce the Agreement. 

8. The Court hereby enters a judgment of dismissal of the entire Action, with prejudice, 

as of the filing date of this Final Order, pursuant to the terms set forth in the Settlement Agreement. 

Without affecting the finality of this Final Order in any way, the Court hereby retains continuing 

jurisdiction over the interpretation, implementation and enforcement of the Settlement Agreement 

and all orders entered in connection therewith. 

9. Pursuant to the terms of the Settlement, and the authorities, evidence and argument 

submitted by Plaintiff’s Counsel, the Court hereby awards Plaintiff’s Counsel attorneys’ fees and 

costs in the amount of $___________ and $________, respectively, as final payment for and 

complete satisfaction of any and all attorneys’ fees and costs incurred by and/or owed to Plaintiff’s 

Counsel and any other person or entity related to the Action.  The Court further orders that 

Plaintiff/class representative be paid the sum of $1,000.00 as an incentive award.  The Court further 

orders that the award of attorneys’ fees and costs and incentive award set forth in this Paragraph 

shall be administered pursuant to the terms of the Settlement Agreement. 
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      10.     The Court further orders that the Class shall be notified of this order, 

its final approval, and the activation of all vouchers via e-mail to the Class and 

posting on the Settlement website. 


	Settlement_Agreement_Execution_Copy.WITH EXHIBITS.pdf
	1. DEFINITIONS
	1.1 “Agreement” or “Settlement Agreement” means this settlement agreement.
	1.2 “Claim Form” means a form in substantially the same form as that attached hereto as Exhibit A.
	1.3 “Claims Period” means the ninety (90) day period after the dissemination of Class Notice is completed.
	1.4 “Class Notice” means the Court-approved forms of notice to Settlement Class Members, which comprise notices in substantially the same form as Exhibits B1 (Summary Settlement Notice–for e-mail notice), B2 (Summary Settlement Notice–for publication notice) and B3 (Long Form Settlement Notice), which will notify Settlement Class Members of the Preliminary Approval of the settlement and scheduling of the final approval hearing.
	1.5 “Complaint” means the Amended Complaint filed on November 9, 2011, which superseded all previous complaints filed by Representative Plaintiff.
	1.6 “Court” means the United State District Court for the Northern District of California, San Jose Division.
	1.7 “Defendant’s Counsel” means the law firm of Baker & McKenzie, L.L.P.
	1.8 “Final Approval” of this settlement and this Agreement means the last date by which all of the following have occurred:
	(a) The Settlement Order and Judgment is entered;
	(b) The Court has made its final order awarding attorneys’ fees and costs; and
	(c) Thirty (30) days have passed after service of notice of entry of the Settlement Order and Judgment on the parties to the Action and all objectors to the settlement, if any, without any appeals being taken, or if appeals or requests for review have been taken, the affirmance of the Settlement Order and Judgment by the court of last resort to which an appeal has been taken and such affirmance is no longer subject to further appeal or review, or the denial of review after exhaustion of all appellate remedies.  

	1.9 “Long Form Settlement Notice” means the Court-approved form of notice to Settlement Class Members, in substantially the same form as Exhibit B3 hereto.
	1.10 “Opt Out and Objection Date” means the date, to be set by the Court, by which a Settlement Class Member must file objections, if any, with the Clerk of the Court and serve objections to the Claims Administrator and the Parties, or any request to be excluded from the Settlement Class.  
	1.11 “Parties” means Brian Graifman and Trend Micro, Inc.
	1.12 “Plaintiff’s Counsel” means the law firms of Kantrowitz, Goldhamer & Graifman, PC, Green & Associates, LLC, and Stull, Stull & Brody.
	1.13 “Plaintiff’s Liaison Counsel” means Gary Graifman, Esq. of Kantrowitz, Goldhamer & Graifman, PC.
	1.14 “Preliminary Approval” of this Agreement means that the Court has entered an order substantially in the form of Exhibit C hereto preliminarily approving the terms and conditions of this Agreement, including the manner of providing notice to Settlement Class Members.
	1.15 “Released Parties” means Trend Micro; any customer support or technical support vendor with which Trend Micro contracted to provide communications with customers; any contract manufacturer, third-party developer, wholesaler, distributor, reseller, or retailer of Trend Micro Products in the stream of commerce (including without limitation all entities and persons from whom Settlement Class Members acquired a Trend Micro Product); all of Trend Micro’s past and present parents, subsidiaries, divisions, affiliates and persons and entities directly or indirectly under its control in the past or in the present; Trend Micro’s assignors, predecessors, successors and assigns; and the past or present partners, directors, officers, employees, agents, licensees, agencies, attorneys, insurers, accountants and representatives of any and all of the foregoing.
	1.16 “Representative Plaintiff” means Brian Graifman.
	1.17 “Settlement Administrator” or “Claims Administrator” means Rust Consulting, Inc.
	1.18 “Settlement Class Members” or “Settlement Class” means all persons and entities residing in the United States of America who, after March 2, 2007, extended a Trend Micro software subscription with Trend Micro, at Trend Micro’s online subscription renewal website, prior to the expiration of an existing Trend Micro software subscription, and whose then-existing subscription was cut off and replaced by the new subscription.  Included within this class are all such persons and entities who, prior to the expiration of their then current license and through Trend Micro’s online subscription renewal website, either (i) purchased a paid license for a Trend Micro Product to replace a free trial license (that is, "converted"), (ii) renewed their then current license (that is, "renewed"), or (iii) purchased a license for an upgraded Trend Micro Product (that is, "upgraded").  Excluded from the class are defendant and its agents and affiliates, government entities, and any customer for whom, at the customer’s request, Trend Micro provided an additional extension that reinstated in full the time remaining on the existing subscription.
	1.19 “Settlement Class Period” means the period of time from and including March 2, 2007 up to and including the date of Preliminary Approval of this Agreement.
	1.20 “Settlement Order and Judgment” means an order and judgment issued by the Court, substantially in the form attached hereto as Exhibit D, approving this settlement and this Agreement as binding upon the Parties and dismissing the Complaint with prejudice, which Settlement Order and Judgment shall constitute a binding final judgment between the Parties for purposes of res judicata, collateral estoppel, and the Federal Rules of Civil Procedure.  At the final approval hearing, the Parties shall jointly request the Court to enter the proposed Settlement Order and Judgment substantially in the form attached hereto as Exhibit D. 
	1.21 “Summary Settlement Notice” means the Court-approved short form of notice to Settlement Class Members, in substantially the same form as Exhibits B1 (for e-mail notice) and B2 (for publication notice) hereto.
	1.22 “Trend Micro” means Trend Micro, Inc.
	1.23 “Trend Micro Product” means any antivirus, internet security, internet safety and other software product sold during the class period by Trend Micro on a term license basis for protection updates, content updates and/or other updates, including Titanium Antivirus+, Titanium Internet Security, Titanium Maximum Security, Trend Antivirus, Trend Internet Security, and Trend Internet Security Pro.
	1.24 As used herein, the plural of any defined term includes the singular thereof and the singular of any defined term includes the plural thereof, as the case may be.

	2. SETTLEMENT TERMS
	2.1 Settlement Benefit.  Trend Micro shall provide the settlement benefit described in this paragraph to Settlement Class Members who submit a valid Claim Form.  Settlement Class Members may choose, by indicating on the Claim Form, only one of the following two forms of relief set forth in subsections (a) and (b) below.
	(a) Trend Micro shall provide Settlement Class Member, at Trend Micro’s expense, a five dollar ($5.00) voucher redeemable for the online purchase of Trend Micro Product(s) or services available through Trend Micro’s website, www.trendmicro.com.  The voucher shall be stackable (i.e. it can be used in combination with other promotions, offers, and discounts), fully transferrable, and will be redeemable for a period of thirteen (13) months from issuance.  Only one (1) voucher may be used per purchase, and any combination of offers in a transaction in which a voucher is used may not result in an obligation that Trend Micro pay money to a customer.
	(b) Alternatively, Trend Micro shall provide Settlement Class Member with a cash payment of $1.10 for each subscription purchased that resulted in lost time.
	(c) Claims must be made in writing and submitted electronically to the Settlement Administrator under penalty of perjury. The Settlement Administrator shall make available on the settlement website (www.TrendMicroClassAction.com) a frequently asked questions (FAQ) posting, to address inquiries of class members with questions about the claims process and shall e-mail Claim Forms and notices to persons who contact it and request such information.  A claim for multiple purchases may be submitted under one claim form provided the appropriate proof of purchase required hereunder for each purchase is included.
	(d) Any claim submitted by a Settlement Class Member that satisfies the requirements set out in the Claim Form shall be paid, except that if the evidence demonstrates that the claim is made by a non-Settlement Class Member or is otherwise fraudulent, there shall be no obligation to pay the claim.  Claim validity determinations shall be non-biased and based on the claim submitted and other available, relevant evidence. 
	(e) The Settlement Administrator shall provide to all Parties’ counsel, 45 days after completion of Class Notice and 100 days after completion of Class Notice, a report setting forth the then-current numbers of e-mail notices transmitted, and claims received, denied, and approved as valid.  If the report provided at 100 days following completion of Class Notice is not final, then after the claims process is completed and all claims have been determined, the Settlement Administrator shall provide to counsel for the Parties a final report as to the claims received, denied, and approved as valid, and the total dollar value of vouchers being distributed and cash payments being paid. 
	(f) For those Settlement Class Members whose settlement checks are returned by the Postal Service for lack of current correct address within 60 days of the date of the mailing, the Settlement Administrator shall seek an address correction for those individuals, and their checks will be resent if, in the judgment of the Settlement Administrator, a likely current address is then available. 
	(g) Those Settlement Class Members whose checks are not cleared within 180 days after issuance shall be ineligible to receive a settlement benefit and Trend Micro shall have no further obligation to such Settlement Class Members.  To the extent that funds corresponding to the amount of any uncashed settlement checks may otherwise be considered an “unpaid residue” under California Code of Civil Procedure § 384, such funds shall revert to Trend Micro.
	(h) The deadline for submitting any and all claims shall be thirty (30) days after the Final Approval Hearing. Trend Micro shall use commercially reasonable efforts to begin distributing to claimants the settlement benefit provided for under Section 2.1(a) and (b) no later than forty five (45) days following Final Approval, and to complete distribution within one hundred and fifty (150) days after Final Approval. 
	(i) Notwithstanding anything else contained in this Agreement, Trend Micro may, in its discretion, elect to provide to any of its customers any or all of the types of relief set forth in Section 2.1 (a)-(b) above, in the ordinary course of its business. 

	2.2 Disclosures. No later than ninety (90) days after the date of Final Approval, Trend Micro shall include the following disclosure on the Legal Policies page of its website:
	If you currently have a valid license to a Trend Micro product and purchase a license to another Trend Micro product by any means other than the online renewal process for your current product, the respective terms of each of the two licenses will run separately.  That is, any time remaining from your current license will not be added to your newly purchased license. Should you choose to use each license it will remain valid through the end of its designated term.  Additionally, only one Trend Micro antivirus product can be installed on a computer at any given time.  Thus, if you install the new product on a computer with an existing Trend Micro Product already installed on it, this will cause the existing product to be uninstalled.  If you prefer to have the original product reinstalled on that computer during the remaining term of its license, instead of the newly purchased product, you may download and reinstall the original product from Trend Micro’s website.
	This disclosure shall remain on Trend Micro’s website for so long as it describes Trend Micro’s practice.
	2.3 Change of Practice: On or about September 10, 2012, Trend Micro altered its free trial conversion practice so that any time remaining on a free trial license will be added to the term of a paid license when the user converts from a free trial to a paid license.  Trend Micro will continue this practice unless it discloses to the consumer that early conversion will cause the consumer to lose any remaining term on the free trial license.
	2.4 Costs of Settlement.  Trend Micro shall bear all costs of providing Class Notice to Settlement Class Members, all costs and expenses of the Settlement Administrator, and all other costs of Trend Micro’s implementation and compliance with the terms of this Agreement, provided, however, that Trend Micro shall not, subject to Section 2.5 below, be required to reimburse Plaintiff’s Counsel or their employees or clients (including Representative Plaintiff Brian Graifman) for any taxes, penalties, costs or fees they may incur in connection with complying with the tax laws and/or otherwise implementing this Agreement.  The Claims Administrator shall have the responsibility to prepare and provide the notices required by the Class Action Fairness Act of 2005, Pub. L. 109-2 (2005), including, but not limited to, the notices to the United States Department of Justice and to the Attorneys General of all States in which Settlement Class Members reside, as specified in 28 U.S.C. § 1715.  Class Counsel and Trend Micro’s Counsel shall cooperate in the drafting of such notices.
	2.5 Attorneys’ Fees, Costs and Expenses.  Trend Micro agrees not to oppose or cause any other person to oppose Plaintiff’s Counsel’s application for attorneys’ fees, costs, and expenses, including any incentive payments to the Representative Plaintiff, in an amount not to exceed $383,000.00.  The $383,000.00 amount, if and to the extent awarded by the Court, shall be the total obligation of Trend Micro to pay to Plaintiff’s Counsel for attorneys’ fees, costs, and expenses or payments of any kind (including but not limited to travel, court reporter and videographer expenses, expert fees and costs, document review and production costs, and/or any payment of an incentive fee to the Class Representative).  The Parties agree that the settlement is not dependent on the actual amount of fees approved by the Court.  Whatever amount the Court finally approves up to $383,000.00 will be accepted by both parties.  Trend Micro shall pay such award by wire transfer or check to Plaintiff’s Liaison Counsel within ten (10) business days after Final Approval and the delivery to Trend Micro of all payment routing information and tax I.D. numbers for Plaintiff’s Liaison Counsel.  If, for any reason, Final Approval does not occur, then no attorneys’ fees, costs, expenses or interest whatsoever shall be awarded or payable to Plaintiff’s Counsel or the Class Representative, and the provisions of Section 3.5 will control.  Plaintiff’s Counsel shall be responsible for allocating and shall allocate all attorneys’ fees, costs, and expenses that are awarded by the Court and paid by Trend Micro amongst and between Plaintiff’s Counsel in accordance with the allocation proposed to the Court or otherwise ordered by the Court.  Payment of the amount described in this section shall be in addition to and shall not affect the settlement relief described in Section 2.1 above.  
	2.6 Incentive Award.  An incentive award of $1,000 shall be paid by Trend Micro, subject to Court approval to the class representative.  This amount is included within the $383,000 amount described in section 2.5 that Trend Micro agrees not to oppose.

	3. CLASS SETTLEMENT PROCEDURES
	3.1 Settlement Approval. As soon as reasonably practicable after execution of the Settlement Agreement, the Parties shall submit the Settlement Agreement, including all Exhibits, to the Court for its Preliminary Approval and shall jointly move the Court for entry of an order that, by its terms shall:
	(a) Determine preliminarily that this Settlement Agreement and the Settlement set forth herein fall within the range or reasonableness meriting possible final approval and dissemination of Class Settlement Notice to Settlement Class Members.
	(b) Determine preliminarily that the Representative Plaintiff is a member of the Settlement Class, that for purposes of the Settlement he satisfies the requirements of Rule 23, that he adequately represents the interests of the Settlement Class Members, and to appoint him as the representative of the Settlement Class.
	(c) Conditionally certify the Settlement Class for purposes of the Settlement Agreement under Rule 23(b)(3) for settlement purposes only.
	(d) Appoint Plaintiff’s Counsel as Class Counsel pursuant to Rule 23(g).
	(e) Schedule the Final Approval hearing to: (i) determine finally whether the Settlement Class satisfies the applicable requirements of Rule 23 and should be finally certified for settlement purposes only; (ii) review objections, if any, regarding the Settlement Agreement; (iii) consider the fairness, reasonableness and adequacy of the Settlement Agreement terms; (iv) consider Plaintiff’s Counsel’s application for an award of Attorney’s Fees and Expenses; (v) exclude from the Settlement Class those persons who validly and timely opt out; and (vi) consider whether the Court shall issue the Order Approving Class Action Settlement and Final Judgment of Dismissal with Prejudice (Exhibit D) dismissing the Action with prejudice.
	(f) Set a briefing schedule for the Final Approval Hearing.
	(g) Approve the proposed Class Notices and methods of notifying the Settlement Class Members of the Settlement.
	(h) Approve the designation of Rust Consulting, Inc. as the Settlement Administrator.
	(i) Direct the Settlement Administrator to cause the Class Notices to be disseminated in the manner described in section 3.2.
	(j) Determine that the Class Notices and method of notifying the Settlement Class Members: (i) meet the requirements of Rule 23(c)(3) and due process; (ii) are the best practicable notice under the circumstances; (iii) are reasonably calculated, under the circumstances, to apprise Settlement Class Members of the pendency of the Action, their right to object to the proposed Settlement, opt out of the Settlement Class, or participate within the timeframe provided herein; and (iv) are reasonable and constitute due, adequate and sufficient notice to all those entitled to receive notice as set forth in section 3.2.
	(k) Require each Settlement Class Member who wishes to opt out of the Settlement Class (the “Opt-Outs”) to timely notify Plaintiff’s Counsel and the Settlement Administrator in writing of their request for exclusion.
	(l) Rule that any Settlement Class Member who does not timely opt-out of the Settlement Class in writing, as provided above, will be bound by all proceedings, orders and judgments in the Action.
	(m) Require any Settlement Class Member who wishes to object to the fairness, reasonableness, or adequacy of the Settlement Agreement, or to the award of Attorneys’ Fees and Expenses, to file such objections with the Clerk of the Court and serve the Claims Administrator and deliver to Plaintiff’s Counsel and Defendant’s Counsel, by the Opt Out and Objection Date, a statement of his or her objection, as well as the specific reason for each objection, including any legal support the Settlement Class Member wishes to bring to the Court’s attention and any evidence the Settlement Class Member wishes to introduce in support of his or her objection, and to state in such writing if the Settlement Class Member and/or his or her counsel intends to make an appearance at the Final Approval Hearing, or be forever barred from separately objecting.
	(n) Establish the following:
	(i) The date and time of the Final Approval Hearing.
	(ii) The Deadlines for providing notice to settlement class members and the deadline for filing a Claims Form.  The Parties propose that the notice deadline be ninety (90) days after Preliminary Approval, and that the deadline for filing a Claims Form be thirty (30) days after Final Approval Hearing date.
	(iii) The Opt-Out and Objection Date: the parties propose that the Opt out and Objection Date be no more than twenty-one (21) days prior to the Final Approval Hearing.


	3.2 Notice. Subject to the Court’s approval as set forth in Section 3.1 above, the Parties agree that Trend Micro will provide notice by: (1) causing an e-mail notice (including the Summary Settlement Notice (attached hereto as Exhibit B1) and the Claim Form) to be sent to the e-mail addresses Trend Micro identifies from its records as being potential Settlement Class Members with the dates of emailing and number of email notices, being confirmed to Plaintiff’s Counsel within thirty (30) days of the sending of such email notices; (2) causing a post card notice to be mailed to those Settlement Class Members whose emails are returned as undeliverable, and for whom Trend Micro possesses a valid mailing address, and (3) posting the Summary Settlement Notice (attached hereto as Exhibit B2), the Claim Form, the Long Form Settlement Notice, the Settlement Agreement (excluding exhibits) and the Court’s order granting Preliminary Approval on the settlement administration website (www.TrendMicroClassAction.com), which shall be separately accessible through the home page at Trend Micro’s website and the landing page at the Renewal Center’s site(s), throughout the claims period. Trend Micro shall use commercially reasonable efforts to complete dissemination of notice within ninety (90) days of the date that the Court grants Preliminary Approval of this settlement, and Trend Micro shall certify to the Court, at least nine (9) court days prior to the final approval hearing, that it has complied with the notice requirements set forth in this Agreement and in the Court’s order granting Preliminary Approval.  
	3.3 Settlement Order and Judgment. At or before the final approval hearing, Representative Plaintiffs shall move for entry of a Settlement Order and Judgment, substantially in the form of Exhibit D, granting final approval of this settlement and holding this Agreement to be fair, reasonable, and adequate, and binding on all Settlement Class Members who have not excluded themselves as provided below, and ordering that the settlement relief be provided as set forth in this Agreement, ordering the releases as set forth in Section 4, below, and entering judgment in the Litigation.  
	3.4 Objections. The Summary Settlement Notice and the Long Form Settlement Notice shall advise any prospective Settlement Class Member of their right to object to this settlement.  If, within such time as is ordered by the Court and contained in the Summary Settlement Notice and Long Form Settlement Notice, any Settlement Class Member wishes to object to the settlement and/or to be heard, he, she or it must file a written notice of objection with the Court by the deadlines established by the Court and serve the same upon Plaintiff’s Counsel and Defendant’s Counsel. Such objections shall state the name and address of the Settlement Class Member, shall include a statement or documents sufficient to demonstrate membership in the Plaintiff Settlement Class, and shall provide a detailed statement of each objection asserted, including the grounds for each objection and reasons, if any, for requesting the opportunity to appear and be heard at the final approval hearing. If, within such time as is ordered by the Court and contained in the Summary Settlement Notice and Long Form Settlement Notice, any Settlement Class Member wishes to intervene in this Action, such Settlement Class Member shall file and serve upon Plaintiff’s Counsel and Defendant’s Counsel, his, her or its Motion to Intervene and all accompanying arguments and documents in support thereof. The proposed order granting Preliminary Approval will provide that any Settlement Class Member wishing to object or intervene who fails to properly or timely file or serve any of the requested information and/or documents will be precluded from doing so. At least five (5) court days prior to the final approval hearing referenced in Section 3.3 of this Agreement, Trend Micro and  Plaintiff’s Liaison Counsel shall jointly prepare a list of the persons who have excluded themselves in a valid and timely manner from the Settlement Class (the “Opt-Outs”), and shall file that list with the Court.
	3.5 Effect if Settlement Not Approved. This Agreement was entered into only for purposes of settlement.  In the event that the Court fails to enter the order granting Preliminary Approval or fails to grant Final Approval, Plaintiff’s Counsel and Defendant’s Counsel shall endeavor, consistent with the Agreement, to cure any defect identified by the Court; provided, however, that Trend Micro shall not be obligated to accept such cure if it increases the cost or burden of the Agreement to Defendant and Plaintiff’s Counsel shall not be obligated to accept such cure if it decreases the benefits to the Plaintiff Settlement Class described in section 2.1(a) and (b) above.  In the event that Final Approval of this settlement and this Agreement does not occur for any reason, then no term or condition of the Agreement, or any draft thereof, or discussion, negotiation, documentation, or other part or aspect of the Parties’ settlement discussions shall have any effect, nor shall any such matter be admissible in evidence for any purpose in the Litigation, or in any other proceeding. The Parties agree that all drafts, discussions, negotiations, documentation or other information prepared in relation to the Agreement and the Parties’ settlement discussions shall be treated as strictly confidential and may not be disclosed to any person other than the Parties’ counsel, and only for purposes of the Litigation.  Further, in the event the Court fails to grant Preliminary Approval or Final Approval, the Parties preserve all substantive and procedural claims and defenses.
	3.6 Certification of Settlement Class: The Parties stipulate to the certification of the Settlement Class for purposes of the Settlement Agreement and settlement purposes only.

	4. RELEASES
	4.1 Nature of Release.  The obligations incurred by Trend Micro pursuant to the Agreement shall be a full and final disposition and settlement of all claims, actions, suits, obligations, debts, demands, rights, causes of action, liabilities, controversies, costs, expenses, and attorneys’ fees which actually were, or could have been, asserted based on the factual allegations in the Litigation, subject to the provisions of Sections 4.2 through 4.3 below.
	4.2 Release by Representative Plaintiff.  Upon Final Approval, Representative Plaintiff Brian Graifman, on behalf of himself and his respective representatives, agents, assignors, predecessors, successors and assigns shall release and forever discharge, and shall be forever barred from instituting, maintaining, or prosecuting against the Released Parties, any and all claims, liens, demands, actions, causes of action, obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or otherwise, arising from any claim that a subscriber to Trend Micro services lost time on a then-current subscription, or upon conversion, renewal or upgrade of a then-current subscription, or any alleged omissions, acts or facts alleged in the complaint up to Final Approval, including without limitation those claims that were asserted or could have been asserted in the Litigation.  Representative Plaintiff expressly understands and acknowledges that it is possible that unknown losses or claims exist or that present losses may have been underestimated in amount or severity. Representative Plaintiff took that into account in entering into this Agreement, and a portion of the consideration and the mutual covenants contained herein, having been bargained for between Representative Plaintiff and Trend Micro with the knowledge of the possibility of such unknown claims, were given in exchange for a full accord, satisfaction, and discharge of all such claims. Consequently, Representative Plaintiff expressly waives all provisions, rights and benefits of California Civil Code section 1542 (and equivalent, comparable, or analogous provisions of the laws of the United States or any state or territory thereof, or of the common law). Section 1542 provides that: 
	“A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at the time of executing the release, which if known by him must have materially affected his settlement with the debtor.”
	Each and every term of this section shall be binding upon, and inure to the benefit of the Released Parties and any of their successors and personal representatives, which persons and entities are intended to be beneficiaries of this section.
	4.3 Release by Settlement Class Members.  Upon Final Approval, the members of the Plaintiff Settlement Class (except any such person who has filed a proper and timely request for exclusion from the class certified) shall be deemed to have released and forever discharged, and shall be forever barred from instituting, maintaining, or prosecuting against the Released Parties, any and all claims, liens, demands, actions, causes of action, obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or otherwise, that actually were, or could have been, asserted in the Litigation based upon the facts alleged in the Litigation.  With respect to the released claims set forth in this section, each Settlement Class Member shall be deemed to have waived and relinquished, to the fullest extent permitted by law, the provisions, rights and benefits of California Civil Code section 1542 (and equivalent, comparable, or analogous provisions of the laws of the United States or any state or territory thereof, or of the common law). Section 1542 provides that:
	“A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at the time of executing the release, which if known by him must have materially affected his settlement with the debtor.”
	Each and every term of this section shall be binding upon, and inure to the benefit of the Released Parties and any of their successors and personal representatives, which persons and entities are intended to be beneficiaries of this section.
	4.4 Effectuation of Settlement.  None of the above releases include releases of claims or otherwise affects rights to enforce the terms of the Settlement Agreement.
	4.5 No Admission of Liability.  This Agreement reflects, among other things, the compromise and settlement of disputed claims among the Parties hereto, and neither this Agreement nor the releases given herein, nor any consideration therefor, nor any actions taken to carry out this Agreement, are intended to be, nor may they be deemed or construed to be, an admission or concession of liability, or the validity of any claim, or defense, or of any point of fact or law on the part of any Party. Trend Micro denies the allegations of the Complaint.  Neither this Agreement, nor the fact of settlement, nor the settlement proceedings, nor settlement negotiations, nor any related document, shall be used as an admission of any fault or omission by the Released Parties, or be offered or received in evidence as an admission, concession, presumption, or inference of any wrongdoing by the Released Parties in any proceeding, other than such proceedings as may be necessary to consummate, interpret, or enforce this Agreement. 

	5. REPRESENTATIONS AND WARRANTIES
	5.1 Trend Micro represents and warrants: (a) that it has the requisite corporate power and authority to execute, deliver and perform the Agreement and to consummate the transactions contemplated hereby; (b) that the execution, delivery and performance of the Agreement and the consummation by it of the actions contemplated herein have been duly authorized by necessary corporate action on the party of Trend Micro; and (c) that the Settlement Agreement has been duly and validly executed and delivered by Trend Micro and constitutes its legal, valid, and binding obligation.  
	5.2 Representative Plaintiff represents and warrants that he is entering into the Settlement Agreement on behalf of himself individually, and as representative of the Settlement Class Members, of his own free will and without the receipt of any consideration other than what is provided in the Settlement Agreement or disclosed to, and authorized by the Court.  Representative Plaintiff represents and warrants that he has reviewed the terms of the Settlement, believes them to be fair and reasonable, and covenants that he will not file a Request for Exclusion from the Settlement Class or object to the Settlement.  
	5.3 The Parties warrant and represent that no promise, inducement, or consideration for the Settlement has been made, except those set forth herein.  No consideration, amount, or sum paid, accredited, offered, or expended by Trend Micro in its performance of this Settlement Agreement constitutes a fine, penalty, punitive damages or other form of assessment for any claim against it or any of the Defendants.

	6. MISCELLANEOUS PROVISIONS
	6.1 Reasonable Efforts.  The Parties’ counsel shall use reasonable efforts to cause the Court to give Preliminary Approval to this Agreement as promptly as practical, to take all steps contemplated by this Agreement to effectuate the settlement on the stated terms and conditions, and to obtain Final Approval of this Agreement.
	6.2 Change of Time Periods.  The time periods and/or dates described in this Settlement Agreement with respect to the giving of notices and hearings are subject to approval and change by the Court or by the written agreement of Plaintiff’s Counsel and Defendant’s Counsel, without notice to Settlement Class Members. 
	6.3 Time for Compliance.  If the date for performance of any act required by or under this Agreement falls on a Saturday, Sunday or court holiday, that act may be performed on the next business day with the same effect as if it had been performed on the day or within the period of time specified by or under this Agreement.
	6.4 Governing Law.  This Agreement is intended to and shall be governed by the laws of the State of California.
	6.5 Entire Agreement.  The terms and conditions set forth in this Agreement constitute the complete and exclusive statement of the agreement between the Parties hereto relating to the subject matter of this Agreement, superseding all previous negotiations and understandings, and may not be contradicted by evidence of any prior or contemporaneous agreement.  The Parties further intend that this Agreement constitutes the complete and exclusive statement of its terms as between the Parties hereto, and that no extrinsic evidence whatsoever may be introduced in any agency or judicial proceeding, if any, involving this Agreement.  Any modification of the Agreement must be in writing signed by Plaintiff’s Counsel and Trend Micro.
	6.6 Advice of Counsel.  The determination of the terms and the drafting of this Agreement has been by mutual agreement after negotiation, with consideration by and participation of all Parties hereto and their counsel.  The presumption found in California Civil Code section 1654 that uncertainties in a contract are interpreted against the party causing an uncertainty to exist is hereby waived by all Parties.  Additionally, no opinion is or will be given concerning the tax consequences of the Settlement to any Settlement Class Member by Trend Micro, Defendant’s Counsel, or Plaintiff’s Counsel; nor is any Party or their counsel providing any representation or guarantee respecting the tax consequences of the Settlement as to any Settlement Class Member.  The Class Notice will direct Settlement Class Members to consult their own tax advisors regarding the tax consequences of the Settlement and any tax reporting obligations with respect thereto.  Each Settlement Class Member is responsible for his/her tax reporting and other obligations respecting the Settlement, if any.
	6.7 Binding Agreement.  This Agreement shall be binding upon and inure to the benefit of the respective heirs, successors and assigns of the Parties hereto.
	6.8 No Waiver.  The waiver by any Party of any provision or breach of this Agreement shall not be deemed a waiver of any other provision or breach of this Agreement.
	6.9 Execution in Counterparts.  This Agreement shall become effective upon its execution by all of the undersigned.  The Parties may execute this Agreement in multiple counterparts, and execution of multiple counterparts shall have the same force and effect as if all Parties had signed the same instrument.  The Parties further agree that signatures provided by .pdf or other electronic transmission shall have the same force and effect as original signatures. 
	6.10 Publicity.  There shall be no publicity of any kind (including, without limitation, seeking coverage in print, internet or other media, or use in marketing materials) generated by the Representative Plaintiff or Plaintiff’s Counsel with respect to the fact or terms of this settlement, or any matters in connection therewith.  Neither the Representative Plaintiff, nor Plaintiff’s Counsel shall in any way seek media attention or other publicity of any kind with respect to this settlement; nor shall they engage in any campaign (including on the Internet) regarding the settlement.  Nothing in this paragraph restricts Plaintiff’s Counsel from truthfully responding privately to inquiries concerning the settlement from their clients, including Settlement Class Members.  Nothing in this paragraph shall prevent the publication and dissemination of Class Notice to Settlement Class Members, as set forth in Section 3.2 herein.  If contacted by a member of the press, counsel will be entitled to state the matter has been settled and refer such media member to the website which contains the documents in the case.  Notwithstanding anything herein to the contrary, counsel may also make reference to this settlement in its resume, website reference materials and/or in any application for lead counsel. 
	6.11 Extensions of Time.  The Parties reserve the right, by agreement and subject to the Court’s approval, to grant any reasonable extension of time that might be needed to carry out any of the provisions of this Agreement.
	6.12 Enforcement of this Agreement.  The Court shall retain jurisdiction to enforce, interpret, and implement this Agreement, including any alleged violation of Section 5.10, and the terms of any order entered pursuant to this Agreement.
	6.13 Notices.  All notices to the Parties or counsel required by this Agreement, shall be made in writing and communicated by email and mail to the following addresses:  
	If to Representative Plaintiff, Settlement Class Members, or Plaintiff’s Counsel:
	Gary Graifman
	Kantrowitz, Goldhamer & Graifman, PC
	747 Chestnut Ridge Road
	Chestnut Ridge, NY 10977
	Telephone: (845) 356-2570
	ggraifman@trendmicrosettlement.com 
	If to Trend Micro or Defendant’s Counsel
	Mark D. Taylor
	Baker & McKenzie, LLP
	2300 Trammell Crow Center
	2001 Ross Ave.
	Dallas, TX 75201
	Telephone: (214) 978-3089
	mark.taylor@bakermckenzie.com
	IN WITNESS HEREOF the undersigned, being duly authorized, have caused this Agreement to be executed on the dates shown below and agree that it shall take effect on the date it is executed by all of the undersigned.
	APPROVED AS TO FORM:
	ATTORNEYS FOR PLAINTIFF BRIAN GRAIFMAN
	BAKER & MCKENZIE LLP
	Baker & McKenzie, LLP
	2300 Trammell Crow Center
	2001 Ross Ave.
	Dallas, TX 75201
	Telephone: (214) 978-3000
	____________________________Mark D. Taylor
	ATTORNEY FOR DEFENDANT
	TREND MICRO, INC.
	EXHIBIT A
	If you currently have a valid license to a Trend Micro product and purchase a license to another Trend Micro product by any means other than the online renewal process for your current product, the respective terms of each of the two licenses will run separately.  That is, any time remaining from your current license will not be added to your newly purchased license.  Should you choose to use each license it shall remain valid through the end of its designated term.  Additionally, only one Trend Micro antivirus product can be installed on a computer at any given time.  Thus, if you install the new product on a computer with an existing Trend Micro Product already installed on it, this will cause the existing product to be uninstalled.  If you prefer to have the original product reinstalled on that computer during the remaining term of its license, instead of the newly purchased product, you may download and reinstall the original product from Trend Micro’s website.
	This disclosure shall remain on Trend Micro’s website for so long as it describes Trend Micro’s practice.
	BAKER & MCKENZIE LLP
	Mark D. Taylor
	Matthew T. McCrary
	Baker & McKenzie, LLP
	2300 Trammell Crow Center
	2001 Ross Ave.
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