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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

IN RE: HIGH-TECH EMPLOYEE
ANTITRUST LITIGATION

Case No.: 11-CV-02509-LHK

ORDER GRANTING PLAINTIFFS’
MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION

ALL ACTIONS SETTLEMENT WITH DEFENDANTS
ADOBE SYSTEMS INCORPORATED,
APPLE INC., GOOGLE INC., AND
INTEL CORPORATION, APPROVING
FORM AND MANNER OF NOTICE,

THIS DOCUMENT RELATES TO:

AND SCHEDULING FINAL
APPROVAL HEARING

This matter is before the Court on Pldiistimotion for preliminary approval of the
proposed class action settleméhe “Settlement”) betweendividual andrepresentative
Plaintiffs Mark Fichtner, Siddith Hariharan, Daniel Stovernd Michael Devine and the Class
of individuals they represefitPlaintiffs”) and Defendants dobe Systems Incorporated, Apple
Inc., Google Inc., and Intel Corporation (collectiyghe “Settling Defendants”), as set forth in th

Settlement Agreement. Having considerezlMotion, the Settling Parties’ Settlement
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Agreement, the proposed form of notice to thes€l#he pleadings and other papers filed in this
Action, and the statements of counsad ghe parties, and for good cause shdwnS HEREBY
ORDERED as follows:

1. Unless otherwise definedrke, all terms that are capitalized herein shall have
meanings ascribed to those terms in the Settlement Agreement.

2. The Court has jurisdiction over this Action (and all actions and proceedings
consolidated in the Action), Plaintiffs, Clagembers, Adobe, Apple, Google, and Intel, the
Released Parties, and any party to any agreetmains part of or related to the Settlement
Agreement.

3. To grant preliminary approval of the propdsSettlement, the Court need only find thg
it falls within “the range of reamableness.” Alba Conte et dllewberg on Class Actions
§ 11.25, at 11-91 (4th ed. 2002)he Manual for Complex Litigation (Fourt{§004) (‘Manualr’)
characterizes the preliminary approval stagara$nitial evaluation’of the fairness of the
proposed settlement made by the court orb#ses of written submissions and informal
presentation from the settling partiddanual § 21.632. A proposed sethent may be finally
approved by the trial court if is determined to be “fundamentafigir, adequate and reasonable.’
Class Plaintiffs v. City of Seattl855 F.2d 1268, 1276 (9th Cir. 1992). While consideration of t
requirements for final approval isnecessary at this stage, all of the relevant factors weigh in
favor of approving the Settlement proposed here.

4. First, the Settlement appears tdheeresult of arm’s-length negotiations among
experienced counsel. On May 22, 2014, Plainkfegk Fichtner, Siddharth Hariharan, and
Daniel Stover moved the Court to preliminadgprove a settlement agreement with Defendants
providing for a settlement fund of $324,500,000.e Tourt denied preliminary approval on
August 8, 2014 (Dkt. 974). Thereatfter, the gartesumed arm’s-length negotiations through

Hon. Layn Phillips (Ret.), an experienced mealiaivhile continuing to litigate outstanding pre-
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trial matters. Plaintiffs filed a reply support of their motion for application of ther se
standard (Dkt. 988), and Defendants requesttl¢o file a suppleméad opposition (Dkt. 990 &
990-1), which was granted (Dkt. 1023). Plaintdfso filed a motion tainseal all papers
associated with their motion to compel (D891), which Defendants opposed (Dkt. 98e also
Dkt. 1029).

5. Meanwhile, on September 4, 2014, Defendflets a Petition fora Writ of Mandamus
with the United States Court of Appeals foe tHinth Circuit, seeking an order vacating the
Court’s denial of preliminary approval andetiting the Court to preliminarily approve the
$324,500,000 settlement. (9th Cir. Case No. 14-72545, Dkt. 1.) On September 22, 2014, th
Ninth Circuit issued an orderating that Defendants’ “petitrofor a writ of mandamus raises
issues that warrant a response,” ordered Plaintiffde a response, set a date for Defendants’
reply, and ordered that upon completion of brietimg matter shall be placed on the next availal
merits panel for oral argumenOth Cir. Dkt. 2; Dkt. 993.)Plaintiffs (and Michael Devine
separately) opposed Defendants’ petition (9th @kt. Nos. 4 & 6), and Defendants replied (9th
Cir. Dkt. 10). Putative amici curiae ChambeiGafmmerce of the United States of America,
California Chamber of Commerce, and economimtars filed motions for leave to file amici
curiae briefs in support of the petition (9th Cir. Dkts. 8 & 9), which the Ninth Circuit referred t
the panel to be assigned to héee merits of the petition (96@ir. Dkt. 15). Plaintiffs (and
Michael Devine separately) opposed the motionsdave to file amici curiae briefs. (9th Cir.
Dkts. 13 & 16.) The Ninth Circuit scheduledal argument on the petition for March 13, 2015.
(9th Cir. Dkt. 19.) On January 30, 2015, 8ettling Defendants filed an unopposed motion to
dismiss the mandamus petition (9th Cir. Dkt.,2@)ich the Ninth Circdigranted on February 2,
2015 (9th Cir. Dkt. 24).

6. At the time of settlement, the following motions remained pending: Defendants’ ma

to exclude Dr. Matthew Marx'gstimony; Plaintiffs’ motion t@xclude Defendants’ experts’
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testimony; Plaintiffs’ mowon for application of thper sestandard; Defendants’ motiomslimineg;

and Plaintiffs’ motion to compel. In addition, Riaffs and Defendants have continued to engage

in the exchange of extensive pretrial discies and conferences regarding trial exhibits,
witnesses, the joint pretriatatement, the authenticationlafsiness records and potential
depositions related thecgtand many other issues.

7. Second, the consideration—a total of $41l5an—is substantial, particularly in light
of the risk that the jurgould find no liability oraward no damages. Wheombined with the $20
million received from Plaintiffs’ previous settlements with Defendants Pixar, Lucasfilm, and
Intuit, the result for the Class this litigation will total $435 million.

8. Third, the Settlement’s Plan of Allocation provides a neutral and fair way to
compensate Class members based on their salary and alleged limjtey\NASDAQ Mkt.-Makers
Antitrust Litig, 176 F.R.D. 99, 102 (S.D.N.Y. 1997).

9. Fourth, litigation throughittl would be complex and costly, which settlement avoids.
In re Austrian & German Bank Holocaust Liti@0 F. Supp. 2d 164, 174 (S.D.N.Y. 2004f,d
sub. nom. D’Amato v. Deutsche BaBR6 F.3d 78 (2d Cir. 2001). While settlement provides th
Class with a timely, certain, and meaningful cestovery, a trial—andrgy subsequent appeals—
is highly uncertain, and img event would substantially ldg any recovery achieved.

10. Fifth, the Settling Partiesragd to settle at a partieuly advanced stage of the

proceedings—alfter class certification and the completion of discovery and dispositive motions.

11. Accordingly, the Court findsahnotice to the Cks is appropriate artat the Plan of
Allocation is sufficiently fair, reasonable, and adequate such that it is hereby preliminarily

approved, subject to further cathsration at the hearing to beld as set forth below.

THE CLASS
12. On October 24, 2013, this Court entea@ Order certifying a class pursuant to

Rule 23 of the Federal Rules of Civil Procedure, defined as all natural persons who work in t
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technical, creative, and/or reselaland development fields thaere employed on a salaried basis
in the United States by one or morelwd following: (a) Apple from March 2005 through
December 2009; (b) Adobe from May 2005 tihgh December 2009; (c) Google from March 200
through December 2009; (d) Intel from March 2@®ugh December 2009; (e) Intuit from June
2007 through December 2009; (f) Lucasfilrarfr January 2005 through December 2009; or

(9) Pixar from January 2005 through December Z8@®“Class Period”). Excluded from the
Class are: retail employees, porate officers, members of the bads of directors, and senior
executives of all Defendants. its Order, this Court found th#te requirements of Rule 23(a)
and (b)(3) were met. On January 15, 2014, tmHN\Circuit denied Defendants’ Petition for
review pursuant to Rule 23(f) of this Courtlass certification OrderThe proposed Settlement
here includes a class dafion identical to the Class definathove and certified by this Court.

NOTICE TO CLASS MEMBERS
13. The Court approves thmtice of Proposed Settlentesf Class Action, Fairness

Hearing, and Right to Appear (the “Settlementibly), and finds that the dissemination of the
Notice substantially in the manner and form sehfan the Settlement Agreement complies fully
with the requirements of Federal Rule of CRrbcedure 23 and due process of law, and is the
best notice practicable under the circumstances.

14. The notice procedures set forth in @attlement Agreement are hereby found to be
the best practicable means of providingiceof the Settlement Agreement under the
circumstances and, when completed, shall catstdue and sufficient notice of the proposed
Settlement Agreement and the FiAglproval Hearing to all persoredfected by andft entitled to
participate in the Settlement Agreement, ithdompliance with the applicable requirements of

Federal Rule of Civil Procedure 23 and due process.
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ADMINISTRATION OF THE SETTLEMENT FUND
15. The Court hereby appoints Gilardi &.CLLC, as administrator (the “Notice

Administrator”). Consistent with the Settleniégreement, the responsibilities of the Notice
Administrator shall include: (apaintaining a post office box for purposes of communicating wi
Class Members, including receiving any objetsio(b) disseminating the Notice to the Class;
(c) maintaining a website to enable Class Memb@access relevant documents; (d) receiving
and maintaining documents sent from Class Mensibelating to Settlement administration and
requests for exclusion; (e) hamdj withholding, reporting, paymerdjssemination of forms, and
other aspects of Settlement administration relaorgll applicable taxes as set forth in the
Settlement Agreement; and (f) distributing Settlenareicks to Class Members. Pursuant to the
Settlement Agreement, the costs of the Noticenfistrator’s serviceand all other reasonable
costs of Settlement administration shall be maitlof the Settlement Fund, subject to Court
review and approval, with certain notice and adstration costs incurred prior to the Effective
Date advanced by Adobe, Apple, Google, and Bdegorovided in the Settlement Agreement.

16. All funds held by the Escrow Agent (Citibank, N.A.) after the Effective Date of the
Settlement as defined in the Settlement Agreersieall be deemed amdnsidered to be in
custodia legisand shall remain subject to the jurisdiction of the Court, until such time as such
funds shall be distributed pursuaotthe Settlement Agreement afiadther order(s) of the Court.

17. The Settlement Fund, to be held at CitlhdN.A., shall be established as a fiduciary
account and administered in accordance with the provisions of the Settlement Agreement. T
Court approves the establishment of the@saccount under the Sefthent Agreement as a
gualified settlement fund (“QSF”) pursuant tedmal Revenue Code Section 1.468B-1 and the
Treasury Regulations promulgated thereunder ratains continuing jurigdtion as to any issue
that may arise in connection with the f@tmon and/or administration of this QSF.

18. By no later than March 23, 2015:
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(a) Co-Lead Class Counsel shditect Heffler Claims Grougsubject to and consistent

(b) Heffler Claims Group shall transmit toetiNotice Administrator, subject to and

(c) Each Defendant shall, at its option, eittransmit the social security numbers for the

with the extant Protectiv®rder and all existing confehtiality and non-disclosure
agreements, to transmit to Class CounselOafendants, and the Notice Administratg
the employee ID numbers and/or hashed social security numbers for all employee
whom Heffler Claims Group sent noticescionnection with the certification of the
litigation class in the Action (the “Pridtotice Recipients”). For the avoidance of
doubt, “Prior Notice Recipients” shall incle any employee that a Defendant has
identified as a Class Member and shallinotude persons who have been determine(
not to be Class Members. Specificallith respect to Gogle, “Prior Notice
Recipients” shall mean those current éowiner Google employees to whom remindef
notices were sent on or about March 13, 2@%4yell as the other current and former
Google employees who were subsequenfiyrmed by Heffler Claims Group that they
were Class Members. Heffler Claimso@p shall transmit such information in a
secure manner that has received the pripral of Co-Lead Class Counsel and the

Settling Defendants.

consistent with the extant Protective Order and all existing confidentiality and non-
disclosure agreements the full legal naargd last known physical address (including
the best information concerning each addrassletermined using the national changg
of address database, information providgdClass Members, and other sources) for

the Prior Notice Recipients. Heffler Claims Group shall transmit such information i
secure manner that has received the pripraml of Co-Lead Class Counsel and the

Settling Defendants.

Prior Notice Recipients empjed by that Defendant to the Notice Administrator or
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request that Heffler ClainSroup do so. In either case, the information shall be
transmitted pursuant to and in a manner comsisvith the extant Protective Order ang
all existing confidentiality andon-disclosure agreements.
19. The Notice attached to this Order sasthe requirements of the Federal Rules of
Civil Procedure and of due process and, accordingbpproved for dissemination to the Class.
By no later than April 6, 2015, after receiving tinformation in paragraph 18, the Notice
Administrator shall cause the Settlement Noticbaanailed by first-class mail, postage prepaid,
to Class Members pursuant to the procedurssrieed in the Settlement, and to any Class
Member who requests one; amdconjunction with Class Couek shall maintain the case-
specific website providing case information, calotuments relating to the Settlement and the
Notice. By no later than June 5, 2015, the Claidministrator shall file with the Court an
Affidavit of Compliance vith Notice Requirements.
20. All costs incurred in disseminating Nitiand administering éhSettlement shall be
paid from the Settlement Fund pursuant toSk&lement Agreement, with certain notice and
administration costs incurred prito the Effective Date advanced by Adobe, Apple, Google, an

Intel as provided in the Settlement Agreement.

RESPONSE BY CLASS MEMBERS
AND THE SCHEDULING OF A FINAL APPROVAL HEARING

21. Class Members will have until May 21, 20tbopt out (the “OpOut Deadline”) of
the Class.

22. Any Class Member who wishes to be ageld (opt out) from the Class must send a
written Request for Exclusion to the Notice Adrsinator on or before the close of the Opt-Out
Deadline. Members of the Class may not exeltistmselves by filing Requests for Exclusion as
a group or class, but must in each instandevidually and personally execute a Request for

Exclusion. Class Members who exclude themsehas the Class will not be eligible to receive
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any benefits under the Settlement, will not be bdumndny further orders or judgments entered i
this matter, and will preserve their ability iqdently to pursue any claims they may have
against Adobe, Apple, Google, and Intel.

23. Class Counsel and counsel for PlaintiftMiel Devine shall file their respective
motions for payment of attorneys’ fees, costsl fam Plaintiff Service Awards, no later than May
7, 2015.

24. All Class Members who did not properlhdamely request exclusion from the Class
shall, upon entry of the Final Approval Orded Judgment, be bound by all the terms and
provisions of the Settlement Agreement, including Release provisionshether or not such
Class Member objected to the Settlementwahdther or not such Class Member received
consideration under tHgettlement Agreement.

25. A final hearing on the Settlement Agreeim@Rinal Approval Hearing”) shall be held
before the Court at 1:30 p.m. on Thursdayy 312015, in Courtroom 8, 4th Floor, of the
Northern District of California, 280 South 1st Street, San Jose, CA 95113. Such hearing is n
than 90 days from the completion of noticequant to the Class Action Fairness Act.

26. At the Final Approval Hearing, ti@ourt will consider (a) the fairness,
reasonableness, and adequacy of the propostensent Agreement and whether the Settlemen
Agreement should be granted final approval ley@ourt; (b) approval dhe proposed Plan of
Allocation; and (c) entry of a Final Approv@rder and Judgment including the Settlement
Release. Class Counsel’'s application for payroénosts and attorneys’ fees and counsel for
Plaintiff Michael Devine’s application for paymeof costs and attorney&es, and all requests
for the Court to approve service awards to the NBRlaintiffs, shall also be heard at the time of
the hearing.

27. The date and time of the Final Approval Hearing shall be subject to adjournment

the Court without further notice tbhe Class Members, other than that which may be posted by
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Court. Should the Court adjoutime date for the Final Approvilearing, such adjournment shall
not alter the deadlines for mailing of the Notioer the deadlines for sulgsions of settlement
objections, requests for exclusion,mmtices of intention to appeat the Final Approval Hearing
unless those dates are explicitly changed by subsequent Order.

28. Any Class Member who did not elect todxeluded from the Class may, but need ng
enter an appearance through hisier own attorney. For Settlenmtgurposes, Class Counsel will
continue to represent Class Members who ddimaly object and do not have an attorney enter
an appearance on their behalf.

29. Any Class Member who did not elect todxeluded from the Class may, but need ng
submit comments or objections to (a) the SettletAgreement, (b) entiof a Final Approval
Order and Judgment approving the Settlemened&gent, (c) any application for payment of
attorneys’ fees and costs, amd(d) service award requesty, mailing a written comment or
objection to the addresses provided by Motice Administrator in the Notice.

30. Any Class Member making an objeati(an “Objector”) mat sign the objection
personally, even if represented by counsel, and provide the Class Member’s name and full
residence or business address and a statergeetsiinder penalty of perjury that the Class
Member was an employee and member of the<Cl&n objection must state why the Objector
objects to the Settlement Agreement and providasss in support, togethwith any documents
such person wishes to be considered in support of the objection. If an Objector intends to af
at the hearing, personally ordlugh counsel, the Objector mustlude with the objection a
statement of the Objector’s intent to appedhathearing. The objection must also contain a
detailed list of any other objeotis by the Objector, as well as by the Objector’s attorney, to an
class action settlements submitted to any couttariJnited States in the previous five years.

31. Objections, along with any statements ténihto appear, must be postmarked no lat

than May 21, 2015, and mailed to the addrepsadded by the Notice Administrator in the
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Notice. If counsel is appeag on behalf of more than oneaS6 Member, counsel must identify
each such Class Member and each such Class Member must have complied with this Order

32. Only Class Members who have fil@ad served valid and timely objections
accompanied by notices of intentappear shall be entitled be@ heard at the Final Approval
Hearing. Any Class Member who does not tinfdé/and serve an obgéion in writing in
accordance with the procedure set forth in thedéadind mandated in this Order shall be deeme
to have waived any objection ta) the Settlement Agreement; @try of a Final Approval Order
and Judgment; (c) Class Counsel's and DevinegnSel’s application for payment of costs and
anticipated request for fees; and (d) servicardwequests for the Named Plaintiffs, whether by
appeal, collateral attk, or otherwise.

33. Class Members need not appear at therfgear take any otheaction to indicate their
approval.

34. Upon entry of the Final Approval Ordard Judgment, all Class Members who have
not personally and timely requested to be eaetl from the Class will be enjoined from
proceeding against Adobe, Apple, Google, and kmel all other Released fas with respect to
all of the Released Claims, consistent with the Settlement Agreement.

35. The schedule by which the events refeeel above shall occur is as follows:

Event Date

Prior Settlement Administrator Transfers March 23, 2015
Materials to NewAdministrator

Notice of Class Action Settlement to Be April 6, 2015
Mailed and Posted on Internet

Class Counsel and Devine Counsel MotionsMay 7, 2015
for Payment of Costs and Award of
Attorneys’ Fees, and Motions for Plaintiffs’
Service Awards
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Event Date

Opt-Out Deadline; Objection Deadline; May 21, 2015
Deadline for Class Members to Provide
Notice of Intent to Appear at Final Approva

Hearing

Notice Administrator Affidavit of June 5, 2015
Compliance with Notice Requirements

Motion for Final Approval June 15, 2015
Replies in Support of Motions for Final June 29, 2015

Approval, Attorneys’ Fees and Costs, and
Service Awards to Be Filed by Moving
Parties

Final Approval Hearing July 9, 2015, at 1:30 p.m.

36. All further proceedings as to Adobgyle, Google, and Intel are hereby stayed,
except for any actions requiredefiectuate or enforce the Settlement Agreement, or matters
related to the Settlement Fundglunding applications for attorneyfees, payment of costs, and
service awards to Class Representatives.

37. In the event the Settlement Agreemertt the proposed Settlement are terminated o
do not become effective pursuanthe applicable provisions tfie Settlement Agreement, the
Settlement Agreement and all related proceedshgdl, except as expressly provided in the
Settlement Agreement, become void and shall havieirther force or effectand Plaintiffs shall
retain all of their current rightagainst Adobe, Apple, Googledalintel and any other Released
Party, and Adobe, Apple, Google, and Intel anda@thgr Released Partiesadiiretain any and all
of their current defenses and argnts thereto so that the SettliRgrties may take such litigation
steps that the Settling Parties athise would have been able ti¢sabsent the pendency of this
Settlement. These Actions dithereupon revert fohtwith to their respective procedural and
substantive status prior to January 7, 2015, andmiogeed as if the Settlement Agreement had

not been executed.
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38. Neither this Order nor the Settlementégment, nor any other Settlement-related
document nor anything contained or contempl#tedein, nor any proceedings undertaken in
accordance with the terms set forth in the 8etéint Agreement or herein or in any other
Settlement-related document, shall constitute, be construed as, or be deemed to be evidenc
an admission or concession by Adobe, Apple, Goagld/or Intel as to #hvalidity of any claim
that has been or could have basserted against any of them ot@any liability by either as to
any matter encompassed by the Settlement Agreement.

IT IS SO ORDERED.

Dated: March 3, 2015 4 # ﬁg g
[ ]

LUCY H. KOH
United States District Judge
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