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19 Plaintiffs Michael Devine, Mark Fichtner, Siddrth Hariharan, Brandon Marshall, and
20 Daniel Stover (collectively, “Plaintiffs})individually and on behalf of a class of all thesailarly
21 situatedallege antitrust claims against their former employers, Adobe System$Adobg”),
22 Apple Inc. (“Apple”), Google Inc. (“Google”), Intel Corp. (“Intel”), Intuiibc. (“Intuit”), Lucasfilm
23 Ltd. (“Lucasfilm”), and Pixar (collectively'Defendants”) Plaintiffsallege that Defendants
24 conspired to suppress, and actually did suppress, employee compensation tdhaltificiavels
25 by agreeing not to solicit each other's employieesgolation of Section 1 of the Sherman Antitrust
26 Act, 15 U.S.C. 8 1, and Section 4 of the Clayton Antitrust Act, 15 U.S.C. § 15.
27 On April 5, 2013, the Court grant@d part and denieth part Plaintiffs’ Motion for Class
28 Certification with leave to amendgeeApr. 5 Class Cert. Order, ECF No. 382urrently kefore
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the Court is PlaintiffsSupplementaMotion for Class CertificationSeePls.” Suppl. Mot. Class.
Cert. (“Suppl. Class Cert. Mot.”), ECF No. 41Befendantgiled an oppositionseeDefs.” Opp’n
to Pls.” Suppl. Mot. Class Cert. (“Suppl. Opp’'n”), ECF No. 439, Rlahtiffs filed a reply Pls.’
Reply Supp. Suppl. Mot. Class. Cert. (“Suppl. Reply”), ECF No. 455. The Court held a hearir]
Plaintiffs Supplemental Motion for Class Certification on August 8, 2038eECF No. 495.
Having considered the parties’ submissions, arguments, the relevant law, andttenréhis
casethe CourtGRANTS Plaintiffs’Supplemeral Motion for Class Certificatiomnd CERTIFIES

Plaintiffs’ proposedtlass of technical employees (“Technical Class”)

l. BACKGROUND
A. Factual Background
1. The Parties

Defendants are leading high temtmpanies, eachith a principal place of business in the
San Francisc&ilicon Valley area of California. Apple is a market leader in conseomaputer
products and software. Defs.” Opp’n to Pls. Mot. Class. Cert. (“Opp’n”) at 5, ECF Nolr209.
2011, Apple’s total revenues exceeded $108 billioh. Google is the world’gading internet
search providerReport ofDr. Edward E. Leamer (“Leamer RepT)15, ECF No. 190Google
went public in 2004, and reached revenues of nearly $38 billion in 281 1ntel is the world’s
largest semiconductor chip makéd.  16. In 2011, Intel earned approximately $54 billion.
Adobespecializes in digital media and marketing wafte See idf 13. In 2009, Adobe earned
nearly $3 billion in revenuedd. Intuit specializes in financiallanningand tax preparation
programs. Opp’n at 5. In 2011, the company’s revenues exceeded $3.8 hiiéoner Repf 17.
Lucasfilm is a film production company known for its computer animation expartséor
producing box office hits including the Star Wars films and the Indiana Jonebkifmnd. 1 18.
Pixar is a leadingomputer animation film studidd. § 19. In 2006, Walt Disney Productions
acquired Pixafor approximately $7.4 billionld.

Named Plaintiffs are software engineetso wereformer employees ddefendants.
Devine worked for Adobe in the State of Washington from October of 20Dy of 2008.See

Consolidated Amended Complaint (“CAC”) 1 16, ECF No. 65; Decl. Ann B. Shaver in Supp. R
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Mot. for Class Cert. (“Shaver Decl.”), Ex. 6 § 1, ECF No. 291. Fichtner worked forrntel i
Arizona fromJuly of 1993 through November of 2006 and again from May of 2008 through M4
of 2011. SeeCAC | 17; Shaver Decl., Ex. 7 § 1. Hariharan worked for Lucasfilm in California
from January of 2007 through August of 20@=eCAC { 18; Shaver Decl., Ex.1B1. Marshall
worked for Adobe in California from July of 2006 through December of 28@&CAC { 19;
Shaver Decl., Ex. 9 § 1. Finally, Stover worked for Intuit in California fabteastNovember of
2006 through December of 2008eeCAC | 20; Shaver Decl., Ex. 10 | 1.

2. Market for High Tech Employees

Plantiffs assert that in a properly functioning and lawfully competitivetabarket, each
Defendant would compete for employees by soliciting current employees froon orege of the
other DefendantsSeeCAC T 41. This method of recruiting, to whichf@edants refer as “cold
calling,” includes communicating directly in any manrréncluding orally, in writing,
telephonically, or electronicalywith another company’s employee who has not otherwise
applied for a job.Id.

Plaintiffs allege that cold calling is a key competitive tool ttahpanies use to redtu
employees, particularly high teeimployees with advanced skills and abilitiés.  45. Through
recruiting employees from competitpescompany is able to take advantage of thetsfits rival
has expended in soliciting, interviewing, and training skilled labor, while sinadtssly inflicting
a cost on the rival by removing an employee on whom the rival may dejzbr§jd44.

Plaintiffs further contend that the use of cold calling among Defendants commonly
increases total compensation and mobility for all of Defendants’ emplo$eesid{{ 48, 50.

Most directly, Plaintiffs allege that the practice of cold calfgvidesthe recipient of a cold call
with opportunities tesecurehigher wages either by switching to a rival company or by negotiatir
increased compensation with the recipient’s current empldgief] 46. Plaintiffs further allege

that the compensation effects of cold calling are not limiteéddse individuals who receive the
calls. RatherPlaintiffs allege, the effects of cold calling (and the effects of eliminatiltg co
calling) have a broader, common impact on Defendants’ salaried employssesakgtheir

technical employeedd.  50.
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3. Defendants’ Alleged Conspiracy

Betweenapproximately2005 and 2009, Defendants Adobe, Apple, Google, Intel, Intuit,
Lucasfilm, and Pixaallegedlyengaged in an “overarching conspiraty’eliminate competition
amongDefendars for skilled labor.Id. § 55 see also id{{ 1, 2 The conspiracy consisted of an
interconnected web of exprdsitateralagreementamong Defendants to abstain from actively
soliciting each other'®mployees Id. 55! Plaintiffs allege thatach agreement involved a
company under the control of Steve Jabs-Founder, Former Chairman, and Former CEO of
Apple) and/or a company that shared at leastdireetor withApple’s Boardof Directors Id. {1
55, 57. Defendants memorialized these nearly identical agreements ir€EBO emails and
other documents, including “Do Not Call” listherebyputting eactDefendant’smployees off
limits to other DefendantsPls.” Mot. Class Cert. (“Class Cert. Mot.”) at 1, ECF No. 1Béach
bilateral agreement applied to all employees of a given pair of Defen&&edSAC 11 63, 76, 81,
88, 100, 105. heseagreementsvere not limited by geography, job function, product group, or
time period Nor were hey related toray specificbusiness or other collaboratibetween
Defendants.Id.

Plaintiffs allege that “Defendants entered into the express agreementsexred enb the
overarching conspiracy with knowledge of the other Defendants’ participation, dnthevitient
of accomplishing the conspiracy’s objective: to reduce employee compensatioolahty m
through eliminating competition for skilled labbrld. § 55. Plaintiffs also allege that Defendants’
senior executives actively concealed each bilateral exgneteandhatDefendants’ employees
generally were not informed of, nor did they agree to, the terms of any of tleenagits.Id. 1

55, 108.
B. Procedural Background

1. Department of Justicelnvestigation
From 2009 through 2010, the Antitrust Division of theited State®epartment of Justice

(“DOJ") investigatedefendants’ employment and recruitment practidds.{{ 3, 111.

! Theparties refer to these agreements as “Do Not Cold Call” agreemenisolkitation
agreements, anpioaching agreements, and anti-competitive agreements. In this Order, the Cq
refers to these agreements as “anoticitation agreements.”
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Following its investigation, the DOJ filed complaints in federal court agBiefendants.See
United States VAdobe Systems IndNo. 10-1629, at 2 (D.D.C. Mar. 7, 2011) (“DOJ Adobe J."),
ECF No. 79-1, Ex. AUnited States v. Lucasfilm, IndNo. 10-2220, 2011 WL 2636858, *1
(D.D.C. June 3, 2011) POJLucasfilm J.”) ECF No. 79-1, Ex. BThe DOJ alsdiled stipulated
proposed final judgments each caseSeeDOJ Adobe J.; DOJ Lucasfilm Jn these stipulated
proposed final judgments, Defendants did not admit any wrongdoing or violation of law,ybut th
agreed to be “enjoed from attempting to enter into, maintaining or enforcing any agreement W
any other person or in any way refrain[ing] [from] . . . soliciting, cold calliagruiting, or
otherwise competing for employees of the other person.” DOJ Adobe D@tbucasfilimJ, at
4; CACY 115. The District Coufor the District of Columbiantered the stipulated proposed fing
judgments on March 17, 2011, and June 3, 2@d&eDOJ Adobe J. at 12)0OJ Lucasfilm J. at 1;
CAC T 1157
2. The Instant Action
a. Removal, Case Consolidation, and Preliminary Motions

The five casesnderlying this consolidated action were initially filed in California Superig
Court. Hariharan v. Adobe Sys. IncCase No. 1ICV-574066 (Alameda Super. Ct. filed May 4,
2011), ECF No. IMarshall v. Adobe Sys. IncCase No. 115V-204052 (Santa Clara Super. Ct.
filed June 28, 2011), ECF No. 43Revine v. Adobe Sys. In€ase No. 115V-204053 (Santa
Clara Super. Ct. filed June 28, 2011), ECF No. 4Bidhtner v. Adobe Sys. In€Case No11-CV-
204187 (Santa Clara Super. Ct. filed June 30, 2011), ECF Nq.St8\&r v. Adobe Sys. InCase
No. 11CV-205090 (Santa Clara Super. Ct. filed July 14, 2011), ECF No.%43-4.

Defendants subsequently removedstfere state court actions to thénited States District
Court for the Northern District of Californiddariharan v. Adobe Sys. IncCase No. 11-2509
(removed May 23, 20113eeECF No. 1 Marshall v. Adobe Sys. IncCase No. 11-3538 (removed
July 19, 2011)seeECF No. 41 Devine v. obe Sys. IncCase No. 11-3539 (removed July 19,

2 Under the provisions of Section 5(a) of the Clayton Act, 15 U.S.C. § 16(a), the prdpabed f

judgment has nprima facieeffect in any subsequent private lawsuit brought against Defendants.

* While the name of each Superior Court case listed only Adsihe defendant, the complaints

also named\pple, Google, Intel, Intuit, ucasfilm, Pixar, and Does200, as defendants.
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2011),seeECF No. 41 Fichtner v. Adobe Sys. In€Case No. 11-3540 (removed July 19, 2011),
seeECF No. 41 andStover v. Adobe Sys. In€ase No. 11-3541 (removed July 19, 20%é&§
ECF No. 41. On June 1, 2011, the lead ddseiharan v. Adobe Systems Inwas reassigned
from Magistrate Judge Spero to Judge ArmstradageECF No. 24.

On July 19, 2011Defendants collectivelfiled a motion to redte the five underlying
actions. SeeECF No. 41. In the Motion todkate, Defendants stated that, “[b]Jecause the cases
involve substantially the same parties, events and allegations, and becausar# l#ge that
there would be an unduly burdensome duplication of labor and expengs#lmtiog results if
they were heard before different judges, Defendants believe they are rglateédht 3. Judge
Armstrong grantethe Motion to Relate on July 27, 201$eeECF No. 52. On August 2, 2011,
Plaintiff Siddharth Hariharan moved totisder the relatedctions to the San Jose DivisioBee
ECF No. 56. Judge Armstrong grantbd Motion to Transfer on August 4, 201%eeECF No.

58.

On August 5, 2011, thieve relatedunderlying actions were reassigned to the undersigne
judge. See ECF No. 60. On September 6, 201tie partiesfiled a joint stipulation to consolidate
the individual cases to “avoid duplication and unnecessary costs, and proftajte the efficient
conduct of proceedings.” ECF No. 63 at 2. Pursuant to this joint stipulation, the Court
consolidated the five underlying actions on September 12, 28ddECF No. 64. Riintiffs filed
the Consolidated Amended Complaint on September 13, 28&&CAC.

Defendants filed doint Motion to Dsmissthe CACon October 13, 2015eeECF No. 79,
and, with leave of the Court, Lucasfilm filed its sepakat¢ion to Dismiss on October 17, 2011,
seeECF No. 83. Followin@ hearing on Janna26, 2012,seeECF No. 108, the Court granted in
part and denied in part Defendants’ Jaditdtion to Dismissand denied Lucasfilm’s Motion to
Dismisson April 18, 2012seeECF No. 119.

b. Initial Motion for Class Certification

On October 1, 201 Rlaintiffs filed their Motion for Class Certificaticmlong with an

expert report in support of the motioBeeClass Cert. Mot.; Leamer Rejn their class

certificationmotion, Plaintiffs sought certification of an “Alimployee” class, whicincluded
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every salaried employee throughout the United States who worked for Defendaetsnb2005
and 2009.Class CertMot. at 1. Plaintiffs estimated thahis class included more than 100,000
employees Seed. at 5. In the alternative, Plaintiffs sought certification of a more limited class
salaried technical, creative, and research and development eml@gdmical Class”) Class

Cert.Mot. at 1.

On November 12, 2012, Defendants filed their Opposition to Plaintiffs’ Motion for Class

Certification,seeOpp’n, as well as a Motion to Strike the expert reamd declarationsubmitted
by Plaintiffs,seeECF No. 210. Plaintiffs then filed their Consolidated Reply in Support of Clas
Certification and irOpposition to the Motion to Strike on December 10, 2012. PIs.” Consol. Rg
in Supp. of Mot. (“Reply”), ECF No. 247. On January 9, 2013, Defendants filed a Joint
Administrative Motion for Leave to Supplement the Record in Support of Defendges@on

to Class CertificatiorseeECF No. 263, to which Plaintiffs filed an oppositiseeECF No. 270.
The Court held a hearing on Plaintiffs’ Motion for Class Certification on January 17, 3@&3.
ECF No. 282.

On April 5, 2013, the Court grant@d part and denieth part Plaintiffs’ Motion for Class
Certification with leave to amendeeApr. 5 Class Cert. OrderSpecifically, the Court declined
to certify the class, but it did confirm as final the Court’s prior interim appoirttofdneft,
Cabmaser, Heimann & BernsteibLP, and the Joseph Saveri Law Firm as Co-Lead Counsel anc
appointed as Class Counsel the law firms iaakserved on the Executive Committee, Berger &
Montague, P.A. and Grant & Eisenhofer, Pl4. at47. The Court recognidehat these firms
have vigorously prosecuted this action and will continue to dddso.

The CourtfurtherdeniedDefendants’ Motion to Strike argtantedn part anddeniedin
part Plaintiffs’request to strike Defendants’ expert report and certain employee denkarédicat
49-52. Finally, the CoudeniedDefendants’ Joint Administrative Motion for Leave to
Supplement the Record in Support of Defendants’ Opposition to Class Certifidatian52.

In grantingin part and denyin@ part Plaintiffs’ Motion for Class Certification, the Court
first noted that Defendants did not dispute Plaintiffs’ assertion that both of the giapasses

satisfied theequirement®f Rule 23(a): numerosity, commonality, typicality, and adequacy of

7
CaseNo.: 1:CV-02509LHK
ORDERGRANTING PLAINTIFFS’ SUPPLEMENTAL MOTIONFOR CLASS CERTIFICATION

of

[

ply

)




United States District Court
For the Northern District of California

© 00 N o o b~ wWw N P

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o dN WwN B O

representationld. at 9 (citingClass CertMot. at 4-6; Tr. of Jan. 17, 2013 Class Cert H'rg (“Jan.
17 Tr.”) at 5:10-15, ECF No. 321). As such, the Court focused its analysis on whether ®lainti
proposed classes satisfied Rule 23(b)(3)’s requirement that common questionsmagiomiso
doing, the Court found that “the adjudication of Defendants’ alleged antitrustiatioVaitl turn on
overwhelmingly common legal and factual issudsl’at13. In addition, the Court foundat
Plaintiffs satisfied their Ra 23(b)(3) burden on the issue of the predominance of common issu
with respect t@lamages.d. at 44.

However, the Court could not find, based on the evidence available to Plantiféstime
of theinitial ClassCertificationMotion, that Plaintiffadequately demonstrated that common
issues with regard to the impact of the alleged violation on members of the Allye@m@tass or
Technical Class would predominate under Rule 23(b){8)at 4445. Although Plaintiffs’
documentary evidence weighed “heavily in favor of finding that common issues pnatemver
individual ones for the purpose of being able to prove antitrust impact,” the Courtsexpres
concern that Plaintiffs’ eemples—such as email exchanges betw&€&Osanddiscretehuman
resources documents from certain Defendants in particula—ye@ght not be sufficient.See id.
at 33. The Court found thBlaintiffs might needadditional [documentary] support empirical
analysis”to demonstraté¢hatcommon evidence could be used to prthat allor nearly all
100,000 members of the All Employee Class were affected by theddicttation agreementsSee
id. In particular, the Court found that additional documentary support or empiricalianabysd
be important to assure the Court that common issues predominated over indsgigesgiven
thatDefendants contested many of the factual bases of Plaintiffs’ theoriasnofind actively
criticized the reliability admissibility,and persuasiveness of Plaintiffs’ statistical analyses.

The Courtalsoquestioned whether Plaintiffs’ All Employé&dasswas overly broaéndnoted that
Plaintiffs’ initial Motion for ClassCertification provided little discussion or analysis to support
certifying Plaintiffs’more limited TechnicaClassover the All Employe€lass Seed. at 29.

The Court afforded Plaintiffs leave to ameandaddresshe Court’sconcerns See idat 52.

In so doing, the Courhade clear that it wdseenly aware thddefendants had failed to produce

significant amounts of discovery or make key witnesses available for depssittil after the
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hearing on Plaintiffs’ Motion for Class Certificatioid. at 47. The Court noted that Defendants’
failure to produce documents and witnesses hindeladtiffs’ efforts to demonstratiattheir
proposed classes satisfied the Rulee2lirements.d.

On May 10, 2013Plaintiffs filed their Supplemental Motion for Class Certificatiaumich
focuses on demonstrating that common issues predominate for the purpose of sétisfying
requirements of Rule 23(b)(8)ith respect to the Technical ClasSuppl. Class Cert. Mot 2. In
the Supplemernl Motion, Plaintiffs specifically address the Court’s concerns regatiden
evidence bpredominance with respect tioe impact oftheantitrust violation on all or nearly all of
the Technical ClassSee idat 2225. Defendants filed their Opposition to Plaintiffs’
Supplemental Motion for Class Certification on June 21, 2@e&Suppl. Opp’n.Plaintiffs then
filed theirReply in support of their Supplemental Motion for Class Certification on July 12, 201
Suppl. Reply. Subsequently, Defendants filed objections to certain evidence in Plaintifily. Re

ECF No. 469. Plaintiffs then filed a motion to enforce Local Rudédjf1) ando strike

Defendants’ improper Sur Reply, ECF No. 479, to which Defendants filed an OppositioNdECH

485* The parties have filedarious motions for leave to dilstatements of recent decisions while
the Supplemental Motion for Class Certificatibas been pending before this Court. ECF Nos.
491, 496, 498, 499, 505.

On July 12, 2013, Plaintiffs’ Chead Class Counsel filed a letter informing the Court tha
Plaintiffsand Defendants Pixar and Lucasfilm Ltd. reached an agreement to settlevimluald
and class claims alleged in t8&C on behalf of Plaintiffs’ proposed Technicdb€s. SeeECF
No. 453. On July 30, 2013, Plaintiffs’ Q@ad Counsel filed a similar letter informing the Court

* The Court GRANTSN PART and DENIESN PART Defendants’ Objections to Evidence in
Pls.” Reply Supp. Suppl. Class Cert., ECF No. 469. The Court GRANTS Defendants’ Motion
Strike Ms. Sandberg’s declaration as improgdr.(citing Contratto v. Ethicon227 F.R.D. 304,
308 n.5 (N.D. Cal. 2005) (striking witness declaration because it was an “attempbdocetnew
evidence in connection with their reply papers.”)). The Court DENIES Defehdamiest to
supplement the record as to the deposition testimony of Dr. Murphy. All of thepextewhich
Defendants cite were properly submitted to the Court by Plaintiffs. Defes\deguest constitutes
impermissible “further argument on the motiorCiv. L. R. 7-3(d)(1). The Court GRANTS
Defendants’ request to supplement the record as to the deposition testimonbé®ras the
excerpts to which Defendants cite were not submityellaintiffs, and thus may be provided to
complete the record. The Court DENIES Defendants’ request to strike@mer’s analyses
regarding salary ranges because it is proper rebuttal analysis. The CANTS®efendants’
request to strike Dr. Leamer’s “superadditive” theory in his rebuttal report

9

CaseNo.: 1:CV-02509LHK
ORDERGRANTING PLAINTIFFS’ SUPPLEMENTAL MOTIONFOR CLASS CERTIFICATION

3.



United States District Court
For the Northern District of California

© 00 N o o b~ wWw N P

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o dN WwN B O

that Plaintiffsand Defendant Intuit also reached an agreement to settle all individual and class
claims alleged in th€AC on behalf of Plaintiffs’ proposed Technical ClaSeeECF No. 489.
On September 21, 2013, Plaintiffs and Defendants Pixar, Lucasfilm, and letia fMotion for
Preliminary Approval of Class SettlemerECF No. 501.That notion is pending before this
Court. Due to the settlements, Plaintiffs now only seek certification of afoldggyation
purposes against Defendants Adobe, Apple, Google, and 8geSuppl. Reply at 1 n.1.

Nonetheless,lbparties agree that the settlements do not have any impact on Plaintiffs’
Supplemental Motion for Class CertificatioBeePIs.” Br. Re Impact of the Proposed Settlement
on PIs.” Suppl. Mot. Class Cert., ECF No. 483 (noting that the settlements “prgséaus]jffs’
right to litigate against the nesettling Defendants for the entire amount of Plaintiffs’ damages
based on joint and several liability under the antitrust laws.”); Defs.” JoilRé@the Impact of the
Proposed Pixar and Lucasfilm Settlements on the Suppl. Class Cert. Mot., ECF N®&ldia4if(s
agree that these proposed settlements have no effect on the pending motionit@ticeraf the
Technical Class.”). Genergllthe same Rule 23 standard applies for certification of a proposeg
class, whether for litigation or settlement pasps. SeeAmchem Prod., Inc. v. Winds&?21 U.S.
591, 619 (1997)Hanlon v. Chrysler Corp.150 F.3d 1011, 1019-23 (9th Cir. 1999).
Il. PROPOSED CLASSDEFINITION

Named Plaintiffs now seek to certibpnly a nationwide class of salaried technical, creative
and research and development employees who workeashy@efendant while that Defendant
participated in at least one asblicitation agreement with another Defendant. Thus, Plaintiffs
bring before the Court a proposed class “comprising those technical employeesmshios
contributed to Defendants’ core business functions, whom the Defendants heawvitgdeand
jealously guarded, and who appear at the very crux of Defendants’ conspiracy aaskthis

Suppl. Mot. at 2. Specifically, Plaintiffs seek to certify a Technical Clagsedieas follows:

All natural persons who work in the technical, creative, and/or research and
development fields that are employed on a salaried basis in the United States by on
or more of the following: (a) Apple from March 2005 through December 2009; (b)
Adobe from May 2005 through December 2009; (c) Google from March 2005
through December 2009; (d) Intel from March 2005 through December 2009; (e)
Intuit from June 2007 through December 2009; (f) Lucasfilm from January 2005

10
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through December 2009; or (g) Pixar from January 2005 through December 2009.
Excluded from the Class are: retail employees; corporate officers, memlbiees of
boards of directors, and senior executives of all Defendants.

Id. at iii.°

The proposed Technical Classnsists of job titles identified iAppendix B to thd.eamer
Report, ECF No. 190, including: (1) Software Engineers, (2) Hardware EngareeGomponent
Designers, (3) Application Developers, (4) Programmers, (5) Productdpevs) (6) User
Interface or User Experience Designers, (7) @Qualnalysts, (8) Research and Development, (9)
Animators, Digital Artists, Creative Directors and Technical Editd®) Graphic Designers and
Graphic Artists, (11) Web Developers, (12) IT Professionals, (13) SystemsErgand
Administrators, and (14)meployees classified as technicabfassionals by their employerSee
Leamer Rep., App. Bl 155 Plaintiffs believe thathis proposed class includes more than 50,00(
people. Class CertMot. at 5.
1. LEGAL STANDARD

Class actions are governed by Rule 23 of the Federal Rules of Civil Procedwee€3Rul
does not set forth a mere pleading standard. To obtain class certific&iotiffRbear the burden
of showing that they have met each of the four requirements of Rule 23(a) and @téeast
subsection of Rule 23(b)inser v. Accufix Research Inst., [n253 F.3d 1180, 118&mendedy
273 F.3d 1266 (9th Cir. 2001) A'party seeking class certification must affirmatively demonstrate
. .. compliance with the Rule WalMart Stores, Inc. v. Duked431 S. Ct. 2541, 2551 (2011).

Rule 23(a) provides that a dist court may certify a classly if: “(1) the class is so
numerous that joinder of all members is impracticable; (2) there are questlansoofact
common to the class; (3) the claims or defenses of the representative paitygscat of the
claims or defenses of the class; and (4) the representative parties wilhfmradequately protect
the interests of the class.” Fed. R. Civ. P. 23(a). iBh#te class musiatisfy the requirements of

numerosity, commonality, typicality, and adequacy of representatioraintain a class action.

> As discussed above the initialMotion for Class Certification, Plaintiffs also sought to certify
an“All Employee Classtonsisting of more than 100,000 employees. Class Cert. Mot Tdtel.
Court denied certification of both the All Employee and Technical classes wtejutlice.
Plaintiffs have, in their Supplemental Motion, moved to certify only the Technicss.Cla

Accordingly, this Order pertains only to that Class.
11
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Mazza v. Am. Honda Motor Cdnc., 666 F.3d 581, 588 (9th Cir. 2012). Further, while Rule 23
is silent as to whether the class must be ascertainable, courts have heklRh& thnplies this
requirement as wellSee, e.gHerrera v. LCS Fin. Servs. Cor274 F.R.D. 666, 672 (N.D. Cal.
2011).

If all four prerequiges of Rule 23(a) are satisfiem court musalsofind that Plaintiffs
“satisfy through evidentiary proof” at least one of the three subsectionsePB(d). Comcast
Corp. v. Behrendl33 S. Ct. 1426, 1432 (2013). Rule 23(b) sets forth three geyyeealof class
actions. A class may be certified under Rule 23(b)(1) upon a showing that therskisf
substantial prejudice or inconsistent adjudications from separate actions. Fed.AR.23(b)(1).

A class may be certified under Rule 23(b)(2) if “the party opposing the classtiedsor refused to
act on grounds that apply generally to the class, so that final injunctive ret@fresponding
declaratory relief is appropriate respecting the class as a wholé."RF€iv. P. 23(b)(2). Fally,

a class may be certified under Rule 23(b)(3) if a court finds that “questions of fact common
to class members predominate over any questions affecting only individual reartzethat a
class action is superior to other available methodfafdy and efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3).

“[A] court’s classcertification analysis must be ‘rigorous’ and may ‘entail some overlap
with the merits of the plaintiff's underlying claim.’Amgen Inc. vConn. RetPlans and Trust
Funds 133 SCt. 1184, 11942013) (quotindukes 131 S. Ct. at 2551%ee also Mazz#%66 F.3d
at 588 (“‘Before certifying a class, the trial court must conduct a oig®analysis’ to determine
whether the party seeking certification mast the prerequisites of Rule 23.” (quotiBmser, 253
F.3d at 1186)). This “rigorous” analysis applies to both Rule 23(a) and Rule E3iimcast133
S. Ct. at 1432 (discussing how Congress included “addélpn. .procedural safeguards for (b)(3)
class members beyond those provided ipf1) or (b)(2) class members.g, an opportunity to
opt out)” and how a court has a “duty to take a ‘close look’ at whether common questions
predominate over individual origs

Nevertheless, “Rule 23 grants courts no license to engage irafrgerg merits inquiries at

the certification stage.’Amgen 133 S.Ct. at 1194-95. “Merits questions may be considered to |
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extent—but only to the extentthat they are relevant to detamimg whether the Rule 23
prerequisites for class certification are satisfieldl.’at 1195. If a court concludes that the moving
party has met its burden of proof, then the court has broad discretion to certifgstheZsiser,

253 F.3d at 1186.

IV.  DISCUSSION

The Supreme Court has long recognized that class actions serve a valuabltheole in
enforcement of antitrust laws. As the Supreme Court statddviraii v. Standard Oil Co405
U.S. 251, 262 (1972)[e]very violation of the antitrust laws is a blow to the feggerprise system
envisaged by Congress. This system depends on strong competition for its healtorarehaig
strong competition depends, in turn, on compliance with antitrust legistati@e. alsoN. Pac. Ry.
Co. v. United State856 U.S. 1, 4 (1958) The Sherman Act was designed to be a comprehens
charter of economic liberty aimed at preserving free and unfettered coampasitthe rule of trade.
It rests on the premise that the unrestrained interaction of competitive forcgieMithe best
allocation of our economic resources . . . while at the same time providing an environment
conductivesic] to the preservation of our democratic political and social institutjons.

Thus, to “open[] the door of justice” to indduals harmed by antitrust violations while at
the same time penalizing antitrust violators, Congress chose to allow individeals¢aas private
attorneys general in antitrust actions and to recover treble damagesrforjthigs. See
Brunswick Corp. v. Pueblo Bowl-O-Mat, Ind29 U.S. 477, 486 n.10 (1977) (citing the initial
Congressional debates concerning the Clayton Act’s damages provisiondeaxevthat the
sponsors saw treble damages both as a means of “giv(ing) the injured party angglesdanmthe
wrong sufferetiand “as an important means of enforcing the'Jawee also Zenith Radio Corp.
v. Hazeltine Research, In@95 U.S. 100, 1334 (1969 (“The purpose of giving private parties
trebledamage and injunctive remedies wasmetely to provide private relief, but was to serve §
well the high purpose of enforcing the antitrust laws.”). As the Supreme Court n&eiar v.
Sonotone Corp442 U.S. 330, 344 (1979]t] hese private suits provide a significant supplement
to the limited resources available to the Department of Justice for enforciaugtitinest laws and

deterring violations.
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Plaintiffs allege that Defendants entered intd @averarchingconspiracy” to suppress
employee compensation to artificially low levelGAC § 55. According to Plaintiffs, Defendants’

agreements restrained trade aratethusper seunlawful under Section 1 of the Sherman

Antitrust Act. Id. 1 2;Class CertMot. at 1;seel5 U.S.C. § 1 (“Every contract, combination in the

form of trustor otherwise, or conspiracy, in restraint of trade or commerce among the several
States, or with foreign nations, is declared to be illegae®; also Rebel Oil Cu. Atl. Richfield
Co, 51 F.3d 1421, 1431 (9th Cir. 1995) (explaining that SectiortdeoClayton Act allows
private parties to sue antitrust violators for damages).

Plaintiffs contend that, although tB®Jultimately put an end tDefendantsillegal
agreements, the government was unable to compensate the victims of the cons|anaifys P
now bring this case as private attorneys general “to pick up where the DOJ, leftsafék

damages for themselvesdafor the Class."Class CertMot. at 1.

A. Rule 23(a) and Class Representatives

Plaintiffs assert that their proposed TechnicalsSIsatisfies the elements of Rule 23(a):
numerosity, commonality, typicality, and adequacy of representafitass CertMot. at 4-6;see
Fed. R. Civ. P. 23(a). Defendants do not contest that Plaintiffs have satisfied thesenesi
SeeJan. 17 Tr. at 5:10-15. Nevertheless, the Court addresses each in turn.

First, the Court finds that Plaintiffs have satisfied Rule 23(a)(1)’s nuntgresjuirement.
Pursuant to Rule 23(a)(1), Plaintiffs must show that “the class is so numeroasnithert pf all
members is impracticable Fed. R. Civ. P. 23(a)(1)Plaintiffs need not state the exact number of
potential class members, nor is there a biiglet minimum threshal requirement.In re Rubber
Chems. Antitrust Litig.232 F.R.D. 346, 350-51 (N.D. Cal. 2005). Rattte,Court must examine
the specific facts of each caséen. Tel. Co. v. EEQ@46 U.S. 318, 330 (1980)n this case, the
parties agree that the Technical Class inclaggsoximately 60,000 employeeSeeClass Cert.
Mot. at 5; Opp’n at 4. The Court finds joinder of all members of this proposed class to be
impracticable. Thughe numerosity requirement is satisfiggeeFed R. Civ. P. 23(a)(1).

Second, the Court finds that Plaintiffs have satisfied Rule 23(a)(2)’'s commngonalit

requirement. Rule 23(a)(2) requires tfthere are questions of law or fact common to the class.
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Dukes 131 S. Ct. at 2250-51. To satisfy the commonality requirerRénntiffs must show that
the class members have suffered “the same injury,” meaning that class membersheisims
“depend upon a common contention” of such a nature that “determination of its truth prfalsit
resolve an issue that is central to Hadidity of each [claim] in one strokeId. at 2551 ipternal
guotationmarksand citation omitted). Plaintiffs must demonstrate not merely the existence of
common question, but rather “the capaoity classwide proceeding to generate comamswers
apt to drive the resolution of the litigationld. (internalquotationmarksomitted)(emphasis in
original). Nevertheless,for purposes of Rule 23(a)(2)g]ven a single [common] question’ will
do.” Id. at 2556 (internal punctuation and citati@msitted).

“Where an antitrust conspiracy has been alleged, courts have consistaehthyahéahe
very nature of a conspirg@ntitrust action compels a img that common questions of law and
fact exist.” Inre TFT-LCD (Flat Panel) Antitrust Litig.267 F.R.D. 583, 593 (N.D. Cal. 2010),
amended in parby No. 07-1827, 2011 WL 3268649 (N.D. Cal. July 28, 2011) (qudting
Dynamic Random Access Memory (DRAM) Antitrust L.iNg. 02-1486, 2006 WL 1530166, at *3
(N.D. Cal. June 5, 2006))Antitrust liability alone constitutes a common question that “will
resolve an issue that is central to the validity” of each class member’s claome‘istroke,'Dukes
131 S. Ct. at 2551, “because proof of an alleged conspiracy will focus on defendants’ conduc
not on the conduct of individual class membeis're TFT-LCD (Flat Panel) Antitrust Litig.267
F.R.D. at 31(citing cases).Indeed, the Court has already found that “the adjudication of

Defendants’ alleged antitrust violation will turn on overwhelmingly common kghfactual

issues.” Apr. 5 Class Cert. Order at 13. MoreoRefendants do not dispute that there are some

common issues of law arfidct SeeJan. 17Tr. at18:2-8. Because Plaintiffs have demonstrated
the existence of at least one common questamable of generating a common ansvaetifrust
liability), the Courtiinds thatthe proposed class med#te commonalityrequirement of Rule
23(a)(2).

Third, the Court finds that Plaintiffs have satisfied Rule 23(a)(3)’s typraaguirement.
Under the “permissive standards” of Rule 23(a)(3), “representative clainty@oal’ if they are

reasonably c@xtensive with those of absent class membkey, heed not be substantially
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identical.” Hanlon 150 F.3cat 1020;accord Staton v. Boeing In@27 F.3d 938, 957 (9th Cir.
2003). “The test of typicality is whether other members have the same or ity whether
the action is based on conduct which is not unique to the named plaintiffs, and whether sgher
members have been injured by the same course of condienén v. Dataproducts Cor76
F.2d 497, 508 (9th Cir. 1992) (internal quotation marks and citation omitted). The purpose of
typicality requirement is to assure that the interests of the named reéatesealign with the
interests of the classSee Ellis v. Costco Wholesale Cob7 F.3d 970, 984-85 (9th Cir. 2011).
In antitrust cases, “typicality usually ‘will be established by plaintifis alh class members
alleging the same antitrust violations by defendantBgtover v. ElecArts, Inc, No. 08-2820,
2010 WL 8742757at *11 (N.D. Cal. Dec. 21, 2010) (quotirig re PlaymobilAntitrust Litig, 35
F. Supp. 2d 231, 241 (E.D.N.Y. 1998)h this caseall class members, regardless of their
individual employers, allege the same injuries arising fromroon conduct: suppression of
compensation due to Defendants’ astlicitation agreementsSeeAug. 8, 2013 Class Cert. Hr'g
Tr. (“Aug. 8 Tr.”) at 19:11-14, ECF No. 494We're alleging a single violation of the Sherman
Act, a single conspiracy... .”). Accordingly, the Court finds that themed Plaintiffs’ interests
align with the interests dhe class, and the typicality requiremehRule 23(a)(3)s satisfied’
Finally, the Court finds that Plaintiffs satidRule 23(a)(4)'sadequacy requirement.egal
adequacy of a class representative under Rule(@3tayns on two inquiries: (Whether named
plaintiffs and their counsel have “any conflicts akirest with other class membgrand
(2) whether named plaintiffs and their counsel will “prosecute the action vigorously o dfehal
the class.”Hanlon 150 F.3d at 1020. #Astatedoreviously, the named Plaintiffs afméchnical

Class members share an interest in proving that Defendants’ conduct violaaedtthet laws and

® At the August 8 hearing on the Supplemental Motion for Class Certification, the €oressed
concern regardingshether Hariharan, a former employee of Lucasfilm, could satisfypheatity
requirement given thatucasfilm recently reached a settlement agreement with Plainfiffe
Court is persuaded that Hariharan still satisfies the typicality regeireb@cause he continues to
have an active antitrust claim against the remaining members of the consfzaéyig. 8Tr. at
21:15-23 ([T]he people who worked for the settled companies during the class periodestill ha
active claims against the other members of the conspiracy becaadieof the members of the
combination conspiracy . . . are liable for one another’'s condus¢é)alsdn re TFT-LCD (Flat
Panel) Antitrust Litig. 267 F.R.D. 594“[A] conspirator is jointly liable for everything done
during the period of the conspiracy’s existence.”)
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suppressed their compensation. In addition, the named Plaintiffs do not have antsaainflic
interest withclass membersShaver DeclEx. 6115-6;id., Ex. 7 11 5-6jd., Ex. 8 {{ 5-6id., Ex.
9 M1 5-6id., Ex. 10 1 5-6. Thus, the Court finds that the Plaintiffs’ propdsetnical Cass

satisfiesthe adequacy requirement.

In addition to the four requirements explicitly provided in Rule 23(a), courts have held tha

Rule 23(ajlso implicitly requires that the class be ascertaina®ée, e.gHerrera, 274 F.R.Dat
672. A class definition is sufficient if the description of the class is “definite ensaghat it is
administratively feasible faa court to ascertain whether an individual member.” O’Connor v.
BoeingN. Am.Inc.,184F.R.D. 311, 319 (C.D. Cal. 1998internal citation omitted)In addition,
“the court must be able to [determine that] class members are included or exduod#dwefclass
by reference to objective criteriab James W. Mooréyloore’s Federal PracticeS 23.21[3]
(Matthew Bender 3d ed.).

Here, Plaintiffs’ proposed Technical Clasmsists othejob titles identified in Appendix B
to theLeamer Reportas discussed abov&eel. eamer Rep., ApB. Dr. Leamer selected these
job titlesbased on Defendants’ own employment compensation data, which breaks jobs into
creative, technical, and research and development “job familiés.Kevin F. Hallock, a labor
economist and expert in compensation structure and design, reviewed the titleslincthée
proposed “Technical Class” ardnfirmedthe titles selected for inclusion in tfiechnical Clasé
light of Defendants’ job families for technical workerSeeReport of Kevin F. Hallock (“Hallock
Rep.”) 11 24144, ECF No. 417. In addition, within the proposed Technical CRiamtiffs seek
to include onlyemployees who filled these job titles at Defendants’ companies within a fixed
period of time (2005 to 2009 for all Defendants except Intuit, 2007 to 2009 for Intuit). Thus, th
Court finds thathe class definition is ascertainable.

Having undertaken afigorous analysis’ to determine whether the party seeking
certification has met the prerequisites of Rulg 28azza 666 F.3dat 588, the Court finds that
Plaintiffs’ proposed Technical Class satisfiesrihenerosity, commorhidy, typicality, and
adequacy requirements. In addition, the Court finds that Plaintiffs’ proposed Té&iagsis

ascertainableThus, Plaintiffs have satisfied the requirements set forth by Rule 23(a).
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Further,because the named Plaintiffs and Class members share an intprestrigthat
Defendants’ conduct violated the antitrust laws and suppressed their congreasdtdo not have
any conflicts of iterestthe Court nonGRANTS Plaintiffs request to appoirilichael Devine,

Mark Fichtner, Siddharth Hariharan, Brandon Marshall, and Daniel Sdeve&ass representatives.
B. Rule 23(b)(3) Predominance

Plaintiffs also contend that their propoSesthnicalClass satisfiethe requirements of
Rule 23(b)(3). Defendants disagregpecifically, Defendants argtieat Plaintiffs’ proposed class
doesnot satisfy Rule 23(b)(3)’s predominance requirement because neither amtiprast nor
damages can be provena classwide basis. Opp’n at;Suppl. Opp’n at 3-4. For the reasons
discussed below, the Court finds that questions common to the class are likely to padelover
any individual questions.

The predominance analysis focuses on “the legal or fagtiggitions that qualify each class
member’s case as a genuine controversy” to determine “whether proposesd atassufficiently
cohesive to warrant adjudication by representatigarichen Prods521 U.S. at 623eealso
Fed. R. Civ. P. 23(b)(3) (haltly that, to certify a class, the court must find tlrpte'stions of law
or fact common to class members predominate over any questions affecting ontuiadivi
members (emphasis addeq)

“Considering whether questions of law or fact common to class ersmbedominate
begins . . . with the elements of the underlying causes of actitnca P. John Fund, Inc. v.
Halliburton Co, 131 S. Ct. 2179, 2184 (2011). A court must analyze these elamédétermine
which are subject to common proof and which are subject to individualized ptook"TFT-

LCD (Flat Panel) Antitrust Litig.267 F.R.Dat 311-13.

In this case, Plaintiffs allege a violation of Section 1 of the Sherman Antitrtst#c
U.S.C. 8§ 1, and Section 4 of the Clayton Antitrust Act, 15 U.S.C. $88CAC 11 119135
Class CertMot. at 1. “[T]o establish an antitrust claim, plaintiffs typically must prove (1) a
violation of antitrust laws, (2) an injury they suffered as a result of that wolatnd (3) an
estimated measure of damageBbi’re New Motor Vehicles Canadian Export Antitrust Litigation

(“In re New Motors”), 522 F.3d 6, 19 n.18 (1st Cir. 2008).
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Before the Court discusses whether common questions predominate with rezzari ¢
these elements, the Court notes that the legal standards with respect to théenprezoimquiry
are not altogether clear. Specifically, the Court notes that there is no baudnugity discussing
the standard a court must apply in determining whether common issues predominatatinea put
class action alleging wage suppression resulting from antitrust violdtibogher, recent
Supreme Court authority on class certification suggests that the law inethigearains somewhat
unsettled.

In Walmart v. Dukesthe Supreme Court rejected certification of a class of more than one
million female Walmart employees in a Title VII case, holding that “[a] party sgekass

certification must affirmatively demonstrate his compliance with the rudeikes 131 S. Ct. at

=2

2551. The Supreme€ourt further noted that prior to certifying a class, a district court musgeng
in a “rigorous analysis” that will “entail some overlap with the merits of the plsntihderlying
claim.” 1d. The Suprem€out held that the class could not be certified because the plaintiffs
could not demonstrate commonality under Rule 23@)at 2554-57. Th®ukesplaintiffs had
relied on statistical evidence that women were paid less, anecdotal evidenceimirtasian from
120 women, and a sociologist who opirtledt there was a culture of sex stereotyping at Walmart.

Id. at 2549. The Supreme€ourt found that thisvidencewas insufficient to establish commonality

" In their initial opposition to Plaintiffs’ classxtification motion, Defendants pointed to a series qf
antitrust class actions alleging wage suppression by horizontal agreemnthrdistrict courts
outside this circuit denied class certification on the basis that individual ifsamigtiust impact
and damages would predominate over classwide isSeesWeisfeld v. Sun Chemical Cp2i.0
F.R.D. 136 (D.N.J. 2002aff'd by 84 F. App’x 257 (3d Cir. 2004Reed v. Advocate Health Care
268 F.R.D. 573 (N.D. Ill. 2009Fleischman v. Albany Med. CtiNo. 06-765, 2008 WL 2945993
(N.D.N.Y. July 28, 2008)tn re Comp. of Managerial, Prof'l, & Technical Emps. Antitrust Ljtig.
No. 02-2924, 2003 WL 26115698 (D.N.J. May 27, 2003)wever, these cases are inapposite
because they lack the comprehensive documentary record present in the instavibcaseer, in
the instant case, the comprehensive documentary record strongly supporésntifésPéxperts’
theories. In addition, intervening authority suchAasgenhas refined the predominance inquiry
since thecases cited by Defendants were decid€dis is particularly true with respectReed a
Northern District of lllinois case that predatee Seventh Circuit’'s decisionsButler v. Sears,
Roebuck & Cq.722 F.3d 796 (7th Cir. 2013), ahessrer v. Northshore Univ. HealthSyste669
F.3d 802 (7th Cir. 2012)Thesetwo Seventh Circuit casesiggest that thReedcourt construed

the predominance requirement too stringently. The Court further notes that otietratistts

have certified wagsuppression antitrust classes, including one since the latest Supreme Cour
cases See, e.g., Merenda v. VHSMIth., Inc, No. 06-15601, 2013 WL 5106520 (E.D. Mich.
Sept. 13, 2013)johnson VAriz. Hosp & Healthcare Ass., No. 07-1292, 2009 WL 5031334 (D.
Ariz. July 14, 2009).

—F
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because it demonstrated no general policy of discrimination and no corporaierlméstore
managers’ discretionld. at 2554. Accordingly, th8upremeCourt, finding that commonality
required not just common questions but the capacity to generate a common answeswi@eclas
proceeding, reversed the certification of the clddsat 2551.

Applying Dukes the Ninth Circuit, irEllis v. Costcovacated a district court’s certification
of a class. 657 F.3d at 988. THMis court, discussing commonality, held that district courts mu
consider the underlying merits in addressing class certification isklieg 983. The Ninth
Circuit further concluded that when there is a battle of the experts ancaegication, “rigorous
analysis” requires district courts to determine not only admissibility ofxperts’ statements, but
also the “persuasiveness of the evidence presenkgoat 982.

Two years after it decidedukes the Supreme Court affirrdehe certification of a class of
plaintiffs who were alleging securities fraudAmgen In Amgen theSupremeCourt held that
plaintiffs need not prove materiality, one of the elemenfdatiffs’ securities fraudlaim, at the
class certificatiorstage rather, the Suprent@ourt found that plaintiffs needed only demonstrate
that common questions would predominate. 133 S. Ct. at TRde 23(b)(3) requires a showing
thatquestionccommon to the class predominate, not that those questions will be answered, o
merits, in favor of the class.ld. As such, “the office of a Rule 23(b)(3) certificatinring is not
to adjudicate the case; rather, it is to selleet'metho[d] best suited to adjudication of the
controversyfairly and efficiently.” 1d. Therefore, while class certification may require some
inquiry into the merits, Rule 23 grants courts no licenseettgage in freganging meritsnquiries
at the certification stage.ld. at 1194. Importantly, thBupremeCourt specified thalaintiffs
were not required to demonstrate that common questions would predominate with resgect to
element.Id. at 1196 (“Rule 23(b)(3), however, dasst require a plaintiff seeking class
certification to prove that ea¢klemen(t] of [her] clainjis] susceptible to classwide proof.”
(alterations and emphasis in originalRather, the inquiry is more holistic.

One month afteAmgen the Supreme Court, @omcast Corp. \Behrend 133 S. Ct. 1426
(2013), reversed certification of a damages and liability class under Rb)33 The district

court inComcasthad certified a class of more than two million Comcast subscribers who soug
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damages for violations of federal antitrust laws. at 143. Plaintiffs inComcasthad proposed
four theories of antitrust impact, but the district court found that only one of thoseshemuld be
proven using common evidenckl. However, the district court certified a damages class
notwithstanding the fa that plaintiffs’ expert calculated damages using a model that did not
isolate the damages resulting from the one credited theory of antitrust inghache Supreme
Court reversed the certification under a “straightforward applicatioras$egrtification
principles” due to the disconnect between the theory of impact and the theoryagfedald. at
1433. The Court stated that “fdgulations [of damages] need not be exact, but at the class
certification stage (as at trial), any model supporéinglaintiff's damages case must be consister
with its liability case, particularly with respect to the alleged anticompetitheetedf the
violation.” Id. Importantly, the Court suggested that some of the principles applied pursuant t
Rule 23(a) inDukesalso appliegursuant to Rule 23(b)(3). Specifically, the Court stated that R
23(b)(3) required a “rigorous analysis” and that Rule 23(b)(3) may redquogeity into the merits
of the claim” Id. at 1432-33.

The Ninth Circuit, in line with th&upreme Court’s admonition thabmcastreatedo
new law, readComcasnarrowly inLevya v. Medline Industrie316 F.3d 510 (9th Cir. 2013).
There, theNinth Circuitreversed a district court’s denial of class certification in a case congern
alleged violations of California labor laws. TRenth Circuitheld that even aft&€€omcastunder
Ninth Circuit law, the fact that damages calculations would require individuahgedies does
not defeat certification of a Rule 23(b)(3) clags.at 513-14. Thus, so long as “damages will be
calculated based on the wages each employee lost due to [defendant]’'s unizetite®”
Comcastoes not pose a barrier to classtification. Id.

EchoingLevya the Seventh Circuit iButler v. Sears, Roebuck & C327 F.3d 796 (7th
Cir. 2013), a posGomcasttonsumer action alleging defects in washing machines, held that
individual questions with respect to damages do nottlefass certificationThe Seventh Circuit
found that “[a]determination of liability could be followed by individual hearings to determine tl

damages sustained by each class membedrdt789. The Seventh Circuit distinguishedmcast
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on the basis that “there is no possibility in this case that damages couldhgeritto acts of the
defendants that are not challenged on a alads-basis.”ld. at800.

The Seventh Circuit iButler approvingly cited its previous decisionNfessrer v.
Northshore Univ. HealthSyste®69 F.3d 802 (7th Cir. 201,2¥here the Seventh Circliad
reversed a denial of class certification.Massneythe Seventh Circuit held that the predominand
inquiry does not require the total absence of individual questions, but rather that common qus
predominateover any individual questiondd. at 815. Moreover, thBeventh Circuitn Messner
noted that for the purposes of predominance, the inquiry focused on whether cquestons
predominate over individual questiensot whether plaintiffs could show “common answers to
those questions.1d. at 819. The Seventh Circuit further cautioned against turning class
certification into a “dress rehearsal for the trial on the merits” and stated Hrgttmst cases,
even rigorous application of the class certification standard “will frequisad to certification.”

Id. at 8L1, 815 see also Amcher821 U.S. at 62%‘Predominance is a test readily met in certain
cases alleging consumer or securities fraud or violations of the antitusst)l Importantly, in
bothMessnerandButler, the Seventh Circuit rejected the propiosi that ‘predominance is
determined simply by counting noses: that is, determining whether there @ eononon issues
or more individual issues, regardless of relative importanBetler, 727 F.3d at 801Rather,
“predominance requires a qualitative assessment too; it is not bean cduidingee also
Messney 669 F.3cat814 (“There is no mathematical or mechanicat ter evaluating
predominance.”)

The Seventh Circutecisionin Butler cited and wa inaccordwith the Sixth Circuit’s
postComcastdecision inin re Whirlpool Corp. Front-Loading Washer Produtigbility
Litigation, 722 F.3d 838 (6th Cir. 2013)There, the Sixth Circuit affirmed the certification of a
class finding that the district court had adequately considered thesnredetermining that
common questions would predominate over individual questions. The Sixth Circuit found tha
Amgen the defendant’s liability in the consumer class action would be classwide existent.

Id. at 859. TheSixth CircuitfurtherdistinguishedComcasbn the basis th&omcastoncerned a

class certified for damages purposes in addition to liability purpddegiccordingly, the Sixth
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Circuit concluded thatthe principles we glean frolimgenandComcast Corpinclude that to
satisfy Rule 23(b)(3), named plaintiffs must show, and district courts must fibhdustions of
law or fact common to members of the class predominate over any questionfethatrdy
individual members. Id. at 860.

The D.C. Circuit has furthelaborated on the qualitative assessmequired bythe Sixth
and Seventh Circuits and concluded that such an assessment requires distritd clmsdy
scrutinize factual evidence and expert reports that demonstratmpizatcan be proven on a
classvide basis Seeln re Rail Freight Fuel Surcharge Antitrust Litig.25 F.3d 244, 247 (D.C.
Cir. 2013). The D.C. Circuit held that “[clommon questions of fact cannot predominate where
there exists no reliable means of proving classwide injury in fadt.at 25253. The D.C. Circuit
further stated that “[i]t is now indisputably the role of the district court tatieeza the evidence
before granting certification.1d. at 253. The D.C. Circuit therefore found that “[i]t is now clear
. that Rule 23 not only authorizes a hard look at the soundness of statistical modelgtratgur
show predominance—the rule commands itl” at 255. Accordingly, the D.C. Circuaicated the
district court’s certification of the class because there wereadelihgical problems with the

plaintiffs’ expertreportsthat the district court had not consideréd. at 252°

® The First and Third Circuits in piBukes Amgen andComcastases vacated district courts’
certification of classes under Rule 23(b)(3) and remanded for reconsideratidnrbpad on
theories that have been supersedenhteyvening Supreme Court authoritgeeln re New Motors
522 F.3dat 8; In re Hydrogen Peroxide Antitrust Litigh52 F.3d 305, 307 (3d Cir. 20085or
example, the First and Third Circuits relied on a theory that “[ijn antitrass @ctions, common
issues do not predominate if the fact of antitrust violation and the fact of antiipsstt cannot be
established through common proofri re New Motors522 F.3d at 2Gsee alsdn re Hydrogen
Peroxide Antitrust Litig.552 F.3d at 311 (same). This appears to conflict with the Supreme
Court’s conclusion imgerthat “Rule 23(b)(3) . . . doasotrequire a plaintiff seeking class
certification to prove that each “elemen(t] of [her] claim [is] susceptibttasswide pof.”
133 S. Ct. at 119¢emphasis in original)Neverthelesssome of the theories in re New Motors
andIn re Hydrogen Peroxide Antitrust Litigatiare consonant witAhmgen Specifically, the
Third Circuit held that a rigorous analysis required resolving conflicts inregpmions that go to
certification and thaa party’sindication thait intends to use common evidence is insufficient for
certification. In re Hydrogen Peroxide Antitrust Litigh52 F.3d at 321-23Similarly, the First
Circuit held thata district court should have engaged in a searching inquiry into the validity of 4
novel and complex theory of impadh re New Motors522 F.3d at 27. Accordingly, the First
Circuit found that a district court should have addressed sntiof the plaintiffs’ expert’s
methodology.Id. In light of the fact that these theories appear to be consistent with Supreme
Court authority, the Court applies them in the instant action.
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Certain principles regarding the legal standard that this Court must applynmidéig
whether the Technical Class should be certified emerge\Waimart Amgen Comcastand the
circuit court cases applying this Supreme Court authority. First, astlimportantly, the critical
guestion that this Court must answer is whether common questions predominate over individ
guestions.Amgen 133 S. Ct. at 1191In essencehis Court must determine whether common
evidence and common methodology could be used to prove the elements of the underlying c
action Id. Second, in answering this questitims Court must conduct a “rigorous” analysis.
Comcast Corp.133 SCt. at 1432 This analysis may overlap with the merits, but the inquiry
cannot reqire Plaintiffs to prove elements of their substantive case at the class atotifistage.
Amgen 133 S. Ct. at 1194. Thirthis Court must determine not only the admissibility of expert
evidence thafiorms the basis of the methodology that demotesr@hether common questions
predominate.Ellis, 657 F.3d at 982Rather this Court must also determine whether that expert
evidence is persuasive, which may require the Court to resolve methodological difghysese
also In re Rail Freight Fuel Surcharge Antitrust Litig25 F.3d at 255Fourth, the predominance
inquiry is not a mechanical inquiry of “bean counting” to determine whether treerscae
individual questions than common questioBsitler, 727 F.3d at 801. Instead, the inquiry
contemplates a qualitative assessmehich includes a hard look at the soundness of statistical
models. Id.; In re Rail Freight Fuel Surcharge Antitrust Litig25 F.3d at 255Fifth, Plaintiffs
are not required to show that eatament of the underlying cause of actissusceptible to
classwide proofAmgen 133 S. Ct. at 1196Rather, theyeed only show that common questions
will predominate with respect to their case as a while.

With these principles in mind, this Court now turns to the elements and finds that comr
guestions predominate overall and with regardlltthreeelements-antitrust violation, antitrust
impact, and damages.

1. Antitrust Violation

Plaintiffs allege that Defendants engaged in an “overaratongpiracy’to eliminate

competition amongne anothefor skilled labor, with the intent and effect of suppressing the

compensation and mobility of Defendants’ employees. @RQC, 255. AccordinglyPlaintiffs
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contend that, at trial, “[p]roving Defendants’ conspiracy will be the overridingremmissue for
every Class Member.” Class Cevtot. at 2. In support adheir allegations, Plaintiffs have set
forth copious common evidenaethe form ofDefendantsinternal work documents, deposition
transcripts, and email exchanges between Defendants’ CEOs as well as othansdwéicers,
and senior managers, all of which suppidintiffs’ allegations thabefendant®ntered into
express agreementst to conpete for one another’'s employees

Defendants concede that adjudication ofddefants’ alleged antitrust violati®will turn
on common legal and factual issu&eelan. 17 Tr. at 17:1-4 (Court: “Do you contest [the
antitrust violation] prong ofhe andysis?” DefendantsCounsel: “Not for purposes of this
motion.”). As stated ithis Court’s April 5Class CertificatiorOrder,this Courtagrees anéinds
that Plaintiffs havelemonstrated thdadjudication of Defendants’ alleged antitrust violation will
turn on overwhelmingly common legal and factual issues.” Apr. 5 Class(der atl3.

To prevail on a cause of action for violation of Sectiarf the Sherman Ac¢a plaintiff
mustshowthat “(1) there was an agreement, conspiracy, or combination between two or morg
entities; (2) the agreement was an unreasonable restraint of trade undex pghse or rule of
reason analysis; and (3) the restraint affected interstate commetee.’Ad Mgmt., Inc. v. GTE
Corp, 92 F.3d 781, 784 (9th Cir. 1996ge also Tanaka v. Univ. of S. Cab2 F.3d 1059, 1062
(9th Cir.2001). Plaintiffs here present substantial evidence of Defendants’ antitrusbumland
all of that evidence is commdo the Technical Class a whole

Plaintiffs’ evidence indicates thdtd roots of Defendants’ conspiracy appear to reach ba
to the mid1980s, shortly after George Lucas (former Lucasfilm Chairman of thel Boar CEO)
sold Lucasfilm’s “computer division,” a “tech, research, and development corhpar8teve Jobs
(Co-Founder, Former Chairman, Former CEO of Apple), who then renamed the diRstan’™
Decl. of Lisa Cisneros (“Cisneros D&gJ|.Ex. NN (Lucas Dep.) at16, 59, ECF No. 418-2.
Georgelucas believed that companies should not compete against each other for employees
becausé(i]t's not a normal industrial competitive situationld. at 52. As Georgel.ucas

explained“l always—the rule we had, or the rule that | put down for everybody,” was that “we

® The third factor, whether the alleged restraint affected interstate comrigenot disputed.
25
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cannot get into a bidding war with other companies because we don’t have thesrfarthat sort
of thing.” 1d. at44. Edward Catmull(PixarPresidentagreed withGeorgelLucasthatthe newly
independenPixar would reciprocate thisoncompete “rule’with Lucasfilm. The companiethus
agreed: (1) not to cold call each other’'s employees; (2) to notify each other wkieg araoffer
to an employee of the other company even if that employee applied for a job ohdnamn

initiative; and (3) that any offer would be “final” and would not be improved in resporese t

countereffer by the employee’surrent employer (whether Lucasfilm or Pixar). Shaver Decl., EX.

3 (McAdams Dep.) at 14546; Def. Lucasfin Ltd.’'s Am. Ans. to Consol. Am. Compl.  99CF
No. 168(“Lucasfilm and Pixar had a general understanding that they would not actieity s
candidates from the other via catdHing.”).

SteveJobs(Co-Founder, Former Chairman, Former CEO of Apple), who was “very
adamant about protecting his emplojaee,” proceeded to expand the Pikarcasfiim agreement
to include Apple and its labor competitors. Cisneros Decl., Ex. RR (Catmull Depo.) a&495.
such, beginning no later than 2004, Pixar so&gbtveJobs’ permission before making offers of
employment to Apple employees, regardless of whether Pixar solicited theyemplthe
employeeapplied independentlySeeShaver Decl., Ex. 62 (showing email from Rob C@®ixar
Vice President of AdvandeTechnology) td&tevedobs in 2004 requesting permission to make ar
offer to anApple employee).On April 30, 2007Lori McAdams(PixarVice President of Human
Resources and Administratipand Danielle Lambert (Apple Head of Human Resoyyces
formalizedthe two companies’ understanding on the same terms as the “gentlemen’sagjreem
between PixaandLucasfilm. Seed., Ex. 66 Lori McAdams informing recruiting team about her
phone call wittDanielleLambert and thateffective now, we’ll follow a gentleman’s agreement
with Apple that is similar to our Lucasfilm agreement. Thatis . .. we won't diredlicit any
Apple employee (including outside recruiters if we use them)Danielle will ask her Recruiting
team to follow the same procedur¢emphasis addeq)

These agreements extended to other Defendants. On February 1&iR@&mnpbell
(Chairman of Intuit Board of Directors, Co-Lead Director of Apple, and adwsBobgle)

assistedteveJobs(Co-Founder, Former Chairman, Former CEO of Appiegnteringinto an
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agreement wittieric Schmidt Google Executive Chairman, Member of the Board of Directors, &
former CEQ atGoogle. Seed., Ex. 17(email from Bill Campbell toSteveJobs informig Steve
Jobs thaEric Schmidt “got directly involved and firmly stopped all efforts to recruit anyoora f
Apple”). That same dayanielle Lambert (Apple Head of Human Resourcesjered her staff to
“[p] lease add Google to your ‘hanai-list. We recentlyagreed not to recruit from one another
so if you hear of any recruiting they are doing against us, please be sureddkteivn Please be
sure to honor our sidd the deal.” Id., Ex.23. Later that year, Arnnon Gesh(&oogle

Recruiting Directorwas asked to create a formal “Do Not Cold Call” list of companies, includin
Apple,which had “special agreements” with Google not to compete for emplogassid,. EX.

27. The draft was presented to Google’s Executive Management Group, a cormomsisgng of
Google’s senior executives, including Eric Schmidt, Larry Régegle CeFounder), Sergey Brin
(Google CeFounder) andShona Brown (former Google Senior Vice President, Business
Operations).See d., Ex. 28. Eric Schmidt approved the lisGead. (email from Eric Schmidt
stating “[t]his looks very good.”). When Shona Broasked Eric Schmidt whether he had any
concerns with sharing information regarding the “Do Not Call” list with GosglempetitorsEric
Schmidt responded that he preéetthat it be shared “verbally[dince | don’t want to create a
paper trail over which we can be sued latel®; Ex. 41. Shona Brown respondéthakes sense
to do orally. i agree.d.

Two months after entering into an agreement with Go&ieseJobs(Co-Founder, Former
Chairman, Former CEO of Apple) persuadetbbe to enter into a nearly identical agreement wit
Apple. On May 26, 2005teveJobs complained to Bruce Chizen (former Adobe Cia&x)

Adobe was recruiting Apple employedsl., Ex. 18. BruceChizen respondeoly saying ‘I

thought we agreed not to recruit any senior level employees . . . . | would proposspvitet et
way. Open to discuss. It would be good to agrdd.” SteveJobs was not satisfied, and replied
by threatening to send Apple recruiters after Adobe’s employees:I'lDi€ll our recruiters that
they are free to approach any Adobe employee who is not a Sr. Director &mvP
understanding your position corrg@! Id. BruceChizen immediately gave in: “I'd rather agree

NOT to actively solicit any employee from either company..If you are in agreement | will let
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my folks know.” Id. (emphasis in original). The next day, Theresa Towr(gldgbe Vice
Presdent Human Resources) announced to her recruiting team, “Bruce and Steve Jobs have
agreement that we are not to solicit ANY Apple employees, andregrsa.” Id., Ex. 19(emphasis
in original). Adobe then placed Apple on ifsJompanies that are oliimits” list, which instructed
Adobe employees not to cold call Apple employdes, Ex. 11.

In addition to Google’s anselicitation agreement with Appl&oogle also entered into a
“no poaching policy” with Intel.See, e.gid., Ex. 51(email from Paul Otellin{CEO of Inteland
Member of the Google Board of Directors) to Intel recruiter, dated April 16, 2@Qinhgs"l have
an unofficial no poaching policy with [Googl8]”Eric Schmidt (Google Executive Chairman,
Member of the Board of Directgrand former CEOgonfirmed this policy in a June 4, 20@malil
to Paul Otelliniin whichEric Schmidt wrote“l checked as to our recruiting policy with Intel.
‘Intel has been listed on the Do Not Call List since the policy was created. No staéiing
directly calls, networks, or emails into the company or its subsidiariespédi talent.’
Hopefully there are no exceptions to this policy and if you become aware ofethse et me
know immediately!” Id., Ex. 56. Bill Campbell (Chairman of Intuit Board of Directors, Qead
Director of Apple, and advisor to Gooyleas also involved in the Googletel agreement, as
reflected in an email exchange from 2006 in wisdhCampbell agreed with Jonath&osenberg
(GoogleAdvisor to the Office of CEO and former Senior Vice President of Product Maread)
that Google should caitaulOtellini before making an offer to an Intel employee, regardless of
whether the Intel employee first approached Goo§legd., Ex. 37. PaulOtellini then forwardd
the email taPatricia Murray(Intel Senior Vice President and Director of Leadership Strategy an
former President of Human Resources), with a note stating, “FYI . . . Do not fdkdTwo days
later, in an email entitled “global gentleman agreemetit Google,” an Intel recruiter ask&aul
Otellini and another senior executive, “Are either of you aware of any agreemie@adgle that
prohibits us from recruiting Google’s sentatent?” Id., Ex. 52. PaulOtellini replied, “Let me
clarify. We have nothing signed. We have a handshake ‘no recruit’ between eric &ffd inys
would not like this broadly known.1d. Plaintiffs note that, while the DOJ alleged that the

Googleintel agreement began no lateah September of 2007, other evidence sugtjestshe
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agreement began in 2005, the same time as other Defendants’ bilateral agreSeetthtsEx. 28
(showing Intel on Google’s “Do Not Call” list as early as 2005). In October of 20@8 also
agreed with Pixar that it “will not proactively pursue any Pixar employeesgfarward.” Shaver
Decl., Ex. 70.

Bill Campbell(Chairman of Intuit Board of Directors, Co-Lead Director of Apple, and
advisor to Googlealso insisted that Googénd Intuitenter into a nowompete agreement
Although Google’s “norsolicit policy” initially “cover[ed]only 18 Intuit employees,"Bill
[Campbell] requested that Intuit be added fully to the Do NatlSal Id., Ex. 31(email, dated
June 6, 2007, between Arnnon GesliGoogle Recruiting DirectogndEric Schmidt (Google
Executive Chairman, Member of the Board of Directors, and former CEO)). Thisnéy 2,
2007, Intuit was added fully to the lidid., Ex. 26;id. Ex. 30(“please update the DNC list tmw
include Intuit 100% do not call,’see alsdecl. of Dan Harvey (‘Harvey Decl’), Ex. 25 at 13,
ECF No. 244stating thatGoogle’s[Do Not Cold Call] policy for Intuit began in April 2006 and
was broadened in June 2007 to include all Intuit employees.”

Ultimately, by the time that the DOJ investigation began in the summer of 2009, Apple’
own “Hands Off (Do Not Call List)” included every Defenda®eeShaver Decl.Ex. 22. Steve
Jobs (Co-Founder, Former Chairman, and Former CEO of Apple) also tried, unsuccgassfully
enter into a similar agreement with Palmc. (“Palm”) following aperiodin which several
employees moved between the two companies. On August 22,$60&Jobs called Edward
Colligan(former President and CEO of Palto)propose “an arrangement between Palm and
Apple by which neither company would hire the other’'s employees, including leigh te
employees.” Decbf Edward Collgan (“Colligan Decl.”){ 6, ECF No. 293.SteveJobs also
threatened to retal@tagainst Palm if Palm resisteldl. (“Mr. Jobs also suggested that if Palm did
not agree to such an arrangement, Palm could face lawsuits alleging mkimgaf Apple’s many
patents.”). EdwardColligan nevertheless refused, writing3teveJobs, fy]our proposal that we
agree that neilr company will hire the other's employees, regardless of the individuaitesleis
not only wrong, it is likely illegal.”Id., Ex. A. EdwardColligan stated furthef| can’t deny

people who elect to pursue their livelihood at Palm the right to do so simply because they noy
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work for Apple, and | wouldn’t want you to do that to current Palm employdds.Edward
Colligan held firm againssteveJobs’ threats, stating, want to be clear that we are not
intimidated by your threat . . If.you choce the litigation route, we can respond with our claims
based on [Palm’s] patent assets, but | don’t think litigation is the ansvder3teveJobs

responded:

This is not satisfactory to Apple . . We must do whatever we can to stop this. I'm
sure you realize the asymmetry in the financial resources of our respective
companies when you say: “We will both just end up paying a lot of lawyers a lot of
money.” . . . My advice is to take a look at our patent portfolio before you make a
final decision [on an ans8elicitationagreement] here.

Id., Ex. B. EdwardColligan did not agree and did not communicate BiiveJobs further
regarding his proposald. | 8.

Defendants generalbtructured thie agreementsvith each otheto apply to alemployees,
regardless of job type, department, or geograf@geShaver Decl., Ex. 17 (Google would not
recruit anyone from App)eid., Ex. 56 (Google would not call, network, or email into Intel or its
subsidiaries looking for talentd., Ex. 19 (Apple and Adobe agreedt to solicitanyemployee
from either conpany);id., Ex. 60 Lucasfilm and Pixar agreé€dot to solicit each other’s
employees”)jd., Ex. 66 (Pixar agreed not tditedly solicit anyApple employe®d ; see also
Harvey Decl., Ex. 25 at 13 (Google’s Do Not Cold Call policy “includajtlntuit employees.”).
However,Defendant®pple and Intel agreed simply “NOT to hire top talent (esp technical) awg
from each other,” rather than to avoid all anti-solicitation efforts. Shaver, Bacl55(emphasis
in original).

Plaintiffs maintain that Defendants’ alleged conspiracy weribopears until revealed by
theDOJ. After investigating Defendants’ alleged conspiratlye‘DOJ coonluded that Defendants
reached ‘facially anticompetitive’ agreements tlgiminated a significant form of competition . .
to the detriment of the affected employees who were likely deprived of titiirgdg important
information and access to better job opportunitiesVTD Order at 34; CAC { 112 seealso
Dep't of Just. Compl. Against Adobe, et al. (“DOJ Adobe Comfif2, 14, ECF No. 93-1Dep’t

of Just.Compl. Against Lucasfiln{‘DOJ Lucasfilm Compl.")1{ 2, 15, 22, ECF No. 93-4.he
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DOJ also determined that the agreements “were not ancillary to any legitimate retidadyo
“were broader than reasonably necessary for the formation or imphkaroardaf any collaborative
effort,” and “disrupted the normal prigetting mechanisms that apply in the labor settii@OJ
Adobe Compl. 1 16; DOJ Lucasfilm Compl. § 17; CAC | 1I8e DOJ concluded that
Defendants entered into agreements that were restraints of trade that wenenpenfe under the
antitrust laws.DOJ Adobe Compl. § 35; DOJ Lucasfilm Compl. 1 3; CAC  HHa@wever, the
government only obtainadjunctive relieffrom the Defendantslt did not obtain any
compensation for employees injured by #tlegedlycollusive activities.

This substantial evidence presented by Plaintiffs sugtiedizdjudication of Defendants’
alleged antitrust violation will turn on legal and factual isgthas are common to the Technical
Class. Accordingly, the Court finds that common questions will predominate with respect to th
alleged antitrust violation.

2. Antitrust Impact

Having found that common questions will predominate with respehketbrst element,
antitrust violation, the Court now turns to the second element, impauwtitrust ‘impact—also
referred to as antitrust injuryis the ‘fact of damage’ that results from a violation of the antitrust
laws.” In re DRAMAntitrust Litig, 2006 WL 153016&t*7. “It is the causal link between the
antitrust violation and the damages sought by plaintiffis.fe New Motors522 F.3d at 19 n.18.

Plaintiffs marshal substantial evidence, including documentary evidedexpart reports
using statistical modelinggconomic theory, and data,demonstrate that common questions will
predominate over individual questions in determining the impact of the antitrustonslafrhe
Court finds that the documentary evidence and expert reports paint a picturerafddese
business practices and the market in wibetiendant®perate that suggests that common proof
could be used to demonstrate the impact of Defendants’ actions on Technical @hEssne
Accordingly, the Court finds tha®laintiffs’ proposed methodology satisfies the predominance
standard.

Specifically, the record suggests that all technical empleyaesjust those who would

have received cold calls but for thseti-solicitation agreementsmay have beempacted by the
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agreements. Plaintiffs note that cold calling, a recruitment tool that Defisndewed favorably,
has the effect of spreading informat@imout salaries and benefitem recruitersof one firm to
employee®f another.Leamer Rep. I #I6. Such information could then spread to other
employees within a firm and beyorldadng to widespread increases in employee compensatior
across the labor markéue to increased access to informatitoh

Further, Plaintiffs contend that Defendah#sl compamwide compensation structures,
which organized employees into job groups, levels, and families that were edaundtpaid in
relationship to all other groups. Suppl. Mat1522. In addition, Defendants valueddanal
equity the idea tht similarly situated employees should be compensated similarly) within their
firms. 1d. Because of a desire to maintain equity between employees, the upwardepifestsur
cold calls placed on the salaries of individual employees who would have reiteealls would
have also affected other employees who were part of the same salaryestrdstsuch, variances
in individual employees’ salaries would affect other employees who werginmlar position.
Each Defendant’s compensation structure cthdthhave beemnfluenced by the other
Defendants’ structures as Defendasd@w each other as competitors for the same labor pool.

Finally, Plaintiffs point to the fact that Defendants were motivated to retain their
employees. This, Plaintiffs contend, would have motivated each Defendant to piaanbéet
incentives to employeds respond to and to prevent poachingber Defedants. Leamer Rep.
1 105. Yet, because of the ardolicitation agreements, Defendants did not needitiate such
measures, which would have benefittedeghgre Technical Class

Ultimately, the Court is not tasked this phas&ith determining whether Plaintiffs will
prevailonthese theories. Rather, the questsomarrower: whethePlaintiffs have presented a
sufficiently reliabletheory to demonstratbat commorevidence can be used to demonstrate
impact The Court finds that, based on the extensive documentary evidence, economic theor)
data,and expert statistical modeling, Plaintiffs’ methodologynonstratethat common issues are
likely to predominate over individual issues. The Court first discusses the suhstaatimentary

evidence which supports Plaintiffs’ theory of common impact, and then proceeds to discuss th
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expert reports. The Court concludes by rejecting Defendants’ attempt tfyiflents that would

undermine Plaintiffs’ entire methodology.

a. Documentary Evidence

In Plaintiffs’ Supplemental Motion for Class Certification, Plaintiffs subsdithousands of
pages of documents—all common evidence—which supfamtiffs’ theories of claggide harm
and underminenany of the representatiopseviouslymade by Defendast Plaintiffs’ common
evidencesuggests that, for the purposeutifmatelyproving impact, common issues will
predominate over individual ones.

The Court begins by discussing the documentary evidence angbeanceof cold calling
asarecruitment ool andthe effect of the preclusion of cold calling on the Technical Glass
whole. The Court then discusses the evidence of Defendants’ rigid compensatitomesénid
importance of internal equity. The Court finally turns to the documentary eadbat
Defendants viewed each other as labor competitdrgh may have resulted in individual
Defendants’ wage suppression depressing other Defehéamptoyees’ wages

I. Cold Calling and Recruitment

Plaintiffs produce significant evidence that cold calling was an importanofpar

Defendants’ recruitment practices and contend that the elimination of sugitment through

cold calling had adverse effects on all Technical Class members.

a) The Importance of Cold Calling as a Recruitment
Practice to Defendants

Plaintiffs’ documentsupport the allegation that, throughout the class period, Defendant

viewed recruitment, particularly of “passive candidatetiiat is, employees who were not actively

looking for a new job—as crucial to their growth and development. Donna Morris (AdobeAdope

Senior Vice President, Global Human ResoUrdescribed recruiting talent as “critical” to
company growth. Harvey Decl., Ex 1 (Morris Depo.), at 56:1 ‘@9 Why is recruiting talent
important to Adobe? A: So our critical, most critical asset is people. So realty ave’

[intellectual propertypased company.”). Adobe also believed that an important way to source
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“top talent” was to focus on “passive” talent, whi¢ defined as “top performers [who] tend to be
entrenched” but “may be ‘willing to listen’ if the right opportunity is presdrit Shaver Decl., Ex.
14at 3 As explained by Donna Morris, “often the very best candidates might not negdssaril
looking for Adobe. They might not even know that Adobe is a company where they can lever
their capabilities. And so recruiting is a big, big aspeltt.”"at 57:13-17. To support Google’s
rapid growth, which included hiring “several thousand employees per year from 2006 to 2009
Google employed “as many as 800 recruiters while also working with elxtecnaiting
agencies.”Seedd., Ex. 25, at 7-8. Google also determined that “[p]assive sourcing will play an
increasingly largerole in recruiting as we ave forwad as a company.” Harveuppl. Decl., Ex.
14 (Google 2006 Sourcing Diagnostic).

The recordalso indicates thddefendants viewed cold calling as a key method to attract
potential employees. Intel estimated that, historically, competitive sguiocluding cold calling
and research, accounted- percent of hires, Harvey Decl., Ex. 27, and stated in its
“Complete Guide to Sourcing” that “[Cold] Calling candidates is one of the maseaffand
effective ways to recruit, ” Shaver Dedtx. 54. Similarly, Google found that although referrals
were the largest source of hires, “agencies and passively sourced candiddey ¢iehighest
yield.” HarveySuppl. Decl., Ex. 14. Consequently, in response to concerns over slow hiring,
Googk’s Chief Culture Officestatedthat “[c]old calling into companies to recruit is to be
expected unless they're on our ‘don’t call’ list.” Shaver Decl., Ex. 42.

Further, Defendantsppear to have begarticularly concerned abotlteir ability to recruit
employeedor positions within the Technical Class. For example, shortly prior to Googlé’s ant
solicitation agreement with Apple, Google determined that it needed to “dcallyahcrease the
engineering hiring rate.” Cisneros Decl., Ex. 1753. Thus, Gatgledthat itwould “need to
drain competitors to accomplish this rate of hirin¢d”; see alsdHarveySuppl. Decl., Ex. 14
(Google 2006 Sourcing Diagnostic) (documenting a large “hiring gap’nfgineering positions).
Relatedly, when a Senior Apple Executive state@d07 that his biggest challenge in the “EE

hiring plan” was finding high quality people, Mark Bentley (former Adpieector of Executive
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Recruiting and Interim Human Resources Director) responded bygst&wottom line is that we
need to do more targe recruiting of ‘passe’ candidates.” Harvey Suppl. Decl., Ex. 7.
Googlealso closelytracked the decline rate of its top technical candidates as well as thg
loss of its technical employeeSeeCisneros Decl., Ex. 173, at 1 (showing that “Google’s offer
decline rate|j i}l . especially among senior and top technical candidates &iso
Shaver Decl., Ex. 45 (documenting how, during 20-‘ of technical employees who repo
leaving Google for another company went to a startup orgéiori and that~acebook accounted

for the highest portion afveralldepartures).

b) Enforcement of the Anti-Solicitation Agreements
by Defendants

While Defendants dispute thihiis absence of colchlling due to theianti-solicitation
agreements had any effect on job opportunitigoar of information to the class membesge
Opp’n at 17, Defendants’ own documeatsated during the alleged conspiréely a different
story.

First, Plaintiffsoffer evidence indicating thabut for Defendants’ anselicitation
agreements, Defendants would have bm#d callingone another’s employees. For example, in
November of 2005, Howard Lodkormer Pixar Vice President of Softwasgated that Pixar vea
struggling to find candidates, but “of course cannot recruit out of Apple.” Shaver Decb4E
Adobe personnel recognized that “Apple would be a great target to look into” for the purpose
recruiting, but knew that they could not do so because, “[u]nfortunately, Bruce [Gluzeer
Adobe CEO)] and Apple CEO Steve Jobs have a gentleman’s agreement not to poach éach
talent.” Shaver Decl., Ex. 13. As Bill Campbell (Chairman of Intuit Board of irecCotead
Director of Apple, and advisor to Google) explained at his depositionsaliditation agreemest
prevented a competitor from going “A through Z” and calling “everyboditas a midevel
engineer and above . . . that was what | objected to.” Cisneros Decl., Ex. EE (Carmapbélled
30. Thus, by virtue of these asticitation agreements, Defendants’ employeesedeprived of

job information and opportunities.
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Secondthe evidencéndicates thaDefendants activelsnd aggressivelgnforced these
anti-solicitationagreementsyhich furtherdemonstratethar harmful effects. In an email from
Arnnon Geshuri (GooglRecruiting Directoy to EricSchmidt Google Executive Chairman,
Member of the Board of Directors, and former QE@dLaszloBock (GoogleSenior Vice
Presdent of People Operations), Arnn@eshuri confirmed: “[O]ur [Google] recruiters are strictly
following the Do Not Call policy regarding Intel and no one has called, networked adednmto
the company or its subsidiaries looking for talent.” Shaver Decl., Ex 35.matabrialized its
agreementith Pixar in a document whidtates,"We cannot recruit (including calling up,
emailing or enticing in any way) current Pixar employees to come to wohktébr If a Pixar
employee applies to Intel withbheing recruited by Intel . . . [Pat Geslingrmer Intel Senior
Corporate Vice Presidehtyill contact the CEO of Pixar for approval to hirdd., Ex. 53.

Plaintiffs also offer evidence supporting their assertion that Defendanéements were
particularly concerned witpreventinghe recruitment obne another’sechnicalemployees.
SteveJobs Co-Founder, BrmerChairman, and Form&EO of Apple) repeatedly contactetie
CEOs of ceDefendantdo thwart the recruitment &pple’'s employees. For instance, when a
recruiter from Google’s engineering team contacted an Apple employee inS280&Jobs
forwarded the messagefoic Schmidt(Google Executive Chairman, Member of the Board of
Directors, and former CE@nd stated, “I would be very pleased if your recruiting department
would stop doing this.ld., Ex. 24. Google responded by making a “public example” out of the|
recruiter and “termin@ing] [the recruiter] within the hour.Id. The aim of this public spectacle
was to “(hopefully) prevent future occurrencesd!; see alsaCisneroDecl,, Ex. 1869 (email
from Bill Campbell(Chairman of Intuit Board of Directors, Co-Lead Director of Apple, and
advisor to Google) t&ergeyBrin (Google CeFounder) stating “Steve just called me again and is
pissed that we are still recruiting his browser guyshaver Dec| Ex. 25 (email from Steve Jobs
to Eric Schmidt) (“I am told that Googles [sic] new cell phone software grouferglessy
recruiting in our iPod group. If this is indeed true, can you put a stop to it?”).

By “prevert[ing] future occurrences” of Google’s recruitment’gple employeessee

Shaver Decl., Ex. 24, Apple employees were deprived of learning about potential job ofipsrtu
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at Google frommore tharB00 Google recruiters, as well as Google’s external recruiting agencie
SeeHarvey Decl., Ex. 25, at 7-8. In fact, Google even declined tsbimeformer Apple
engineers afteftevelobs let it be known that he’d “strongly prefer that [Google] not hire these
guys.” Cisnero®ecl, Ex. 653.

Plaintiffs offerfurther evidence supportirtgeir assertion that Defendants’ CEOs
personally monitored and enforced their adiicitation ageements, especially as the agreement
applied to members of the Technical ClaB®r example, on September 26, 2@@&ulOtellini
(CEO of Inteland Member of the Google Board of Directors) received an internal complaint
regarding Google’s successful naiting efforts of Intel’s technical employees. Shaver Decl., Ex
57 (“Paul, I am losing so many people to Google . ... We are countering but thought ydu shc
know.”). PaulOtellini’'s answer was to forward the emailEac Schmidt (Google Executive

Chairman, Member of the Board of Directors, and former CE&j)c, can you pls help here???”

Id. Eric Schmidt obliged and forwarded the email to his recruiting team, who prepared daepof

Eric Schmidton Google’s activitiesld., Ex. 35. The next dafric Schmidt replied té?aul
Otellini, “If we find that a recruiter called into Intel, we will leinate the recruiter.” Ex. 58ee
alsoCisneroec’l, Ex. 651 (May 4, 2006, eail from Paul Otellinto Eric Schmidt: “Sorry to
bother youagain on this topic, but my guys are very troubled by Google continuing to recruit o
key players.”).

Additionally, an emaildrwarded tdedward Catmull (Pixar President) indicatbdtPixar
felt compelled to check with Steve JokX{Founder, Former Chairman, and Former CEO of
Apple) before extending a job offer &venan administrative assistanBhaver Decl., Ex. 68n
responselzdward Catmullemphasized to Rob CogRixar Vice President of Advanced
Technology)Xhat “[t]he key is to stay away from the engineensl” Consistent with this position,
EdwardCatmullinformedSteveJobsvia emailthat Pixar had received an application from an
Apple employee to work as a test automation engineer, bug ‘feglined. Cisneros Decl., Ex.
424. Several months later, tlhployee contacted Pixagain informing Pixar that he had
another offer and still plaredto leave Apple.ld. EdwardCatmull emaid SteveJobs asking

whetherJobs would “object” if Pixacommunicateavith the employeeandSteveJobs gave
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permission Id. Thus, Plaintiffs’ evidence supports their cldahmat these ansolicitation
agreementsenforced by Defendants’ top officessifled recruitment effortof Technical Class

members

C) The Effect of the Absence of Cold &lling on the
Technical Class as a Whole

In addition to showing that Defendants valwedd callingand that the absence ajld
calling hampered recruitment of members of the Technical Cfasslocumentary evidence also
suggests that tHack of cold calldhad a profound and commeffect on all members of the
Technical Class.

Plaintiffs allege that the elimination of cold callidgprived all employees of information
regarding pay packagésatthe employees could have used to obtaame lucrative employment
or togainleverage over theirésting employers in negotiating pay increases. Class Cert. Mot. &
16. The earning potential of a valuable employee who kihensarket worth is illustreedby an
email exchange at Adobe. Out of concern that one emplogéstar performer” due to his
technical skills, intelligence, and collaborative abilittanight leave Adobe because “he could
easily get a great job elsewhere if he desired,” Adobe ceresichow best to retain him. Cisneros
Decl., Ex.1250. In so doing, Adobe expressed concern about the fact that this employee ha
already interviewed wil- other companies and communicated with friends who worked thel
Id. Thus, Adobe noted that tieenployee‘was aware of his value in the market” as well as the fa
that the employee’s friends from collegere ||| G
- Id. In response, Adobe decided to give the employee an immediate paydaise.
Similarly, as explained by Alex Lintnéintuit Head of Global Business Divisigrijw]henever
somebody’s being targeted by an outside company and we want to retainvthbave a
conversation around how we can retain them so they don’t take the offer from the outside
company.” Hallok Rep. 1 199. In the example of one employee that Intuit wanted to retain, I
I, < s -

I out, in light of the employee’s skills and contributions to the company, Intuitwiisg

to make an investment.Id.
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While Defendants claim that counteffers were generally made only to particular
individuals to retain key talent, Plaintiffs’ evidersgpports their allegatiothat the risk imposed
by cold calls and subsequent counteroffers may have had much broader effectedAxy wote
Google employee in response to Google’s decision to make counteroffers to sandeatslivho
were recruited to go elsewhere, “[i]t's impossitiekeep something like this a secret. The peopl¢
getting counter offers talk, not just to Googlers and ex-Googlers, but also to thetitora where
they received their offers (in the hopes of improving them), and those competitoo®talking it
asa tool to recruit more Googlers.” Shaver Decl., Ex. 59. This employee expnesseatibn,
stating that by staying at Google, “it feels like my loyalty is being punishied.”

Alan Eustace (Google Senior Vice Presidestnmented on concerns regarding
competition for workers and Google’s approach to counteroffers by noting that, “itis@se
makes sense to make changes in compensation, even if it introduces discontingotiesurrent
comp, to save your best people, and send a message to the hiring company thahtve'tldig

best people.”ld. Because recruiting “a few really good people” could inspire “many, many oth

[to] follow,” Alan Eustace concluded, “[y]Jou can'’t afford to be a rich target for other companies

Id. According to him, the “long-term . . . right approach is not to deal with thesa@isias one-
off’'s but to have aystematic approado compensation that makes it very difficult for anyone to
get a better offer.ld. (emphasis added).

This documentary evidence suggests that Defendants would have respotiaed to
information spread by cold calls not merely on an individual basis, but with austluetsponse
that affected all members of the Technical ClaBsus, Plaintiffs’ evidence suggests not only that

the antisolicitation agreements eliminated a key tool of recruitment, cold calling, but atdbé¢h

impact of this eliminatiomaffectedthe entire Technical Clasd’he documentary evidence supports

Plaintiffs’ theory that Defendants’ elimitian of cold calling allowed Defendants not to have to
put in place structural incentives to retain employees. This common evidence psoyides for
Plaintiffs’ theory that if the antolicitation agreements did not exist, Defendants would have hg

to take actions not only to retain the particular employees who may have receigelt tballs,
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but also that Defendants would have had to take broader action that would have dféected t

Technical Class as a whole.

il. Compensation Structure and Internal Equity

As set forth below, Plaintiffs’ documentary evidemggher showghat Defendants

maintainedormal compensation structures and made significant efforts to maintain interrtgl equi

within those structures. This additiomlcumentary evidendarthersupports Plaintiffs’ theory
that the antsolicitation agreemeritdownward pressure on individual employees’ salaries woulg
have applied similar downward pressure across Defendants’ salary structoreahTechnical
Classemployees’ salaries.

First, Plaintiffs’ evidence supports their claim that, during the class patlddefendants
used formal administrative compensation structures and divided jobs into pay bands, zdass,
and ranges by which they evaluated and paid employees in groups in relationshgp gpaips.
At Adobe, every job position was assigned a job title, and every job title had a corresponding
salary range within Adobe’s salary structure, which included a salargnommj middle, and
maximum. SeeCisneroPDecl, Ex. C (ArriadaKeiper Depo.) at 16, 20, 159 189-90, 2&9; Ex.

G (Vijungco Depo.) at 29. Adobe expected that the distribution of its existing emgleyéies
would fit || ] 0. Ex. F (Streeter Depo.) at 5Bimilarly, Apple’s compensation data
shows that, for each year in the Class Period, Apple had a “job structure sysiéch,included
categorizing and compensating its workforce according to a discreteceghpénywide job

levels assigned to all salaried emygles an (] scts of base salary ranges applicable
o[ . (¢ £x. M (Burmeister Depo.) at
14-15, 52-53; Brown Decl., Ex. 16 (Burmeister Decl.) 11 6, 10 & Ex. B. Eadayysrange
compiised centrally established “min,” “mid” and “max” amoungee ids

Google also had many job families, many grades within job families, and matitygsb
within grades.See, e.g.HarveySuppl. Decl., Exs. 15, 18ge alsdCisneros Decl., Ex. S (Brown
Depo.) at 74-76 (discussing salary ranges utilized by GgadleEx. X (Wagner Depo.) at 49-50
(testifying that Google’- salary rangebad generally the same structure” a' salary

range$. Throughout the class period, Google utilized salary ranges and pay bandsmintia mi
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and maxima and either means or medians. Hallock Rep.sgé&6isenors Decl., Ex. S (Brown
Depo.) at 74-764d., Ex. X (Wagner Depo.) at 490 (testifying that Google- salary ranges
had generally the same structure as- salary ranges As explained byshonaBrown former
Google Senior Vice President, Business Opera)jéifs/ou discussed a specific role [at Google],
you could understand that role was at a specific level on a certain job ladder.fo€Beel., Ex.
S (Brown Depo.) at 995; id., Ex. Y (Conrad Depo.) at 23.

Likewise, Intelhad a “compensation structure,” with job grades and job classificatBmes.
id., Ex. BB (McKell Depo.) at 73 [W]e break jobs into one of three categorigsbfamilies, we
call them—R&D, tech, and nontech, there’s a lot more . ).. The company assignedeloyees
to a grade level based on their skills and experieftte EX. Y (Conrad Depoat 23 see alsad.,
Ex. CC (Murray Depo.) at 45 (explaining that everyone at Intel israssig “classification”
similar to a job grade). Intel standardized its salary ranges thrautileocompany; each range

applied to multiple jobs and most jobs spanned multiple salary gritiegx. BB (McKell Depo.)

at 59. Intel furth<| G 2 ¢ compensation at Intel, like
B —
e ———

The other Defendants hadnilarly set salary structuregntuit had job fanilies and job
tittes—as indicated by documents tracking salary low, mid, and high information, job codes, a
percentiles—and categorized jobs ifjflf formal bands. Hallock Rep. 11 85, 89.
Lucasfilm’s compensatioschemencluded job titles that were matched to job familsese
Cisneros Decl., Ex. LL (Coker Depo.) at 246,well aset salary ranges for employees who had
similar job titles or job classification&l., Ex. NN (Lucas Depo.) at 137-138. Pixar used job
families and groupseeid., Ex. VV (Sheehy Depo.) at 78, 136, and established salary ranges f
each positionid., Ex. SS (McAdams Depo.) at 29.

Second, to ensure that employees were paid within the prescribed salasy Efgadants
used specific guidelines and tools. For instance, to assist managers in stdymthe prescribed
ranges for setting and adjusting salaries, Adobe had an oalarg planning tool as well as

“salary matrixes’which provided managers with guidelines based on market salarySksa.
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Cisneros Decl., Ex. C (Arriada-Keiper Depo.) atB@{E]ssentially the salary planning tool is
populated with employee information for a particular manager, so the emptoyéesir team

[sic]. You have the ability to kind of look at their current compensation. It shows them what t
range is for the current role that they're in . ... The tool also has the abpitguide kind of the
guidelines that we recommend in terms of how managers might want to think about spemding
allocated budget)”

Apple also created a Human Resources and recruiting tool - which was an
internal system for tracking employee records and performance, and degainagers to grade
employees ] presetievels. See ., Ex. | (Baja Depo.) at 142-43, 145-48);, Ex. N
(Fadell Depo.) at 583;id., Ex. O (Mansfield Depo.) at 33. As explained by Tony Fadell (forme
Apple Senior Vice President, Ipod Division, and advisor to Steve - “would say, thi
the employee, this is the level, here are the salary ranges, and through that tect Weew-we
understood what the boundaries werkl”, Ex. N (Fadell Depo.) at 53.

Intel also used a software tool to provide guidance to managers about an employee’s |
range which would also take into account market reference ranges andSeeHarvey Suppl.
Decl., Ex. 9. As explained by Randall Goodwimé¢| Technology Development Manager), 1i]
the tool recommended something and we ¢indbuve wanted to make a proposed change that wa
outside its guidelines, we would write some justification.” Cisneros Decl., Ezoddwin Depo.)
at 52;accordHallock Rep. 1 77.

Intuit similarly gave compensation guidelines to managers throughout the confpeay.
Cisneros Decl., Ex. GG (McNeal Depo.) at 76, 8chael McNeal(Intuit Vice President of
Talent Development, former Vice President of Talent Strategy, Vice PresidEalent
Acquisition, Director of Talent Acquisition, and Manager of Exe@uRecruitment)
acknowledged, for example, that Intuit provided guidance about “the variables thairfthany]
usually use[s] to the make . . . decisiohf@pout compensationd. at 99.

Similarly, Frank WagnefGoogle Director of Compensatiomgstified that he could locate
the target salary range for jobs at Gleafprough an internal company websiteead., Ex. X

(Wagner Depo.) at 57-58 (“Q: And if you wanted to identify what the targetysatarld be for a
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certain job within a certain gie, could you go online or go to some place . . . and pull up what
that was for that job farly andthatgrade? . . . A: Yes.”).

Third, Plaintiffs’ evidence indicates that Defendants expected compengabe set within
their salary ranges; deviatiorequired special approval. Adobe’s practice, if employees were

below the minimum recommendsdlaryrange, was to “adjust them to the minimum as part of th

annual review” and “red flag themId., Ex. C (Arriada-Keiper Depo.) at 24. Deviations from the

salary ranges would also result in conversations with managers, wheae’'s officers
explained“we have a minimum for a reason because we believe you need to be in this range
competitive.” Id.

Similarly, Intel regularly ran reports showing the salary range distribution of its esgdoy
id., Ex. BB (McKell Depo.) at 64, andtIntuit, recruiters could not deviate from salary guideline
without express approvatl., Ex. HH (Nguyen Depo.) at 72-73, 90-92. At Apple, going outside
prescribed “guidelines” also required extra approsded., Ex. J (Bechtel Depo.) at 21id;, Ex.

N (Fadell Depo.) at 53 (“And if we were to go outside of that, then we would have to pull in a
bunch of people to then approve anything outside of that range.”). Google’s compensation
programs were designed, monitored, and overseen by a special departmefiPealbéel Ops.”

See id.Ex. 5 (Brown Depo.) at 24. And finally, Bixar, Stephanie SheellyixarManager of
Human Resource&nalysis) and Lori McAdams (Pixar Vice President of Human Resources an(
Administration)were responsible for ensuring that salaries for each job group remained within
their allocated pool. Cisneros Decl., Ex. VV (Sheehy Depo.) at 77-78.

Fourth, Plaintiffs’ evidence shows not only that Defendants maintained formal
compensation structures, but that the details of these structuredriverdby concernsbout
maintaininginternal equity—the idea that employees doing the same work would genergligitbe
similarly—in both hiring and promotions.

As explained by Debbie Streeté&dpbeVice PresidentTotal Rewards)Adobe“always
looked at internal equity as a data point, because if you are going to go hire speiaually
that's making . . . more than somebody who'’s an existing employee that's a Haimeeryou

need to know that before you bring them imnd’, Ex. F (Streeter Depo.) at 175. Similarly, when
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considering whether to extend a counteroffer, Adobe advised “internal equity shouldY-: e
considered.”ld., Ex. 216.5.

Concerns about internal equity also permeated Apple’s compensation progesemn S
Burmeister(Apple Senior Director of Compensatide¥tified that internat¢quity—which
Burmeisterdefined aghe notion of whether an employee’s compensation is “fair based on the
individual’s contribution relative to the other employees in your group, or aaposs y
organization”—inheres in some, “if not all,” of the guidelinleatmanagers consider in
determining starting salariesd., Ex. M (Burmeister Depo.) at 61-64;, Ex. 1856. In fact, as
explained by Patrick Burke (former Apple Technical Recruiter and Staffengglfer), when hiring
a new employeat Apple, “compar[ing] the candidate” to the other people on the team they wo
join “was the biggest determining factor on what salary we gaiee, Ex. L (Burke Depo.) at 279
(emphasis added)

Likewise, Google considered internal equity to be an important goal. Godgledu#
salary algorithm in part for the purpose of “[e]nsur[ing] internal equity byagiag salaries within
a reasonable rangeld., Ex. 1613.Furthermorgebecause Google “strive[d] to achieve fairness in
overall salary distribution,” “high performevath low salaries [would] get larger percentage
increases than high performers with high salariéd.,” Ex. 1618.14.

Similarly, Intel used internal equity “to determine wage rates for new hires and current
employees that corresponded to each job’s relative value to lidel Ex. BB (McKell Depo.) at
210-211;id., Ex. 398.8. To assist in that process, Intel used a tool that generates an “Internal
Equity Report” when making offers to new employekk, Ex. BB (McKell Depo.) at 212-13. In
the words of Ogden Reidintel Director of Compensation and Benefjitym]uch of our culture
screams egalitarianism ... While we play lip service to meritocracy, we really believe more in
treating everyone the same within broad banids, Ex. 2035.4.

At Lucasfilm, all new positions and out-of-cycle compensation adjustments preseitte
compensation committder approvalwere to be accompanied by “Peer Relationship” informatid
regarding how the subject employee’s (or candidate’s) colleagues insidenhpany were

compensated, and this factored heavily into committee decis@eed., Exs. 710, 729, 2084,
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2092, 2094, 2096d., Ex. MM (Condiotti Depo.) at 41-42[(f n most cases, when we got a comp
request . . . it would have the survey data and all of the internal people thavbeglin-similar
positions.”). Chris Galyl{ucasfilmDirector of Talent Acquisition) testified that internal equity is
“always one of the considerations” in determining pay for new hireshatdhealways discusses
internal equity with the mager requesting the new hir&eeid., Ex. FF (Galy Depo.) at 200-03.
ChrisGaly explained thahaintaining internal equity was important becatjgpu don’t want to .
.. hire one person and lose teind’ at 201. ChrisGaly also testified about a specific recent
situation in which bringing in a new person at a higher salary required ramitigeaemployee’s
salary in order to preserve internal equilg. at 194-95 (JA] nd so we did aaction [pay increase]
for JJj."). *°

Pixarsimilarly expressed concerns with maintaininmigrnal equity.See, e.gid., Ex. QQ
(Batali Depo.) at 67 (“[ll someone feels like they’re being paid more than someone | know wh
has more value, it raises a bit of a flagd); Ex. UU (Zissimos Depo.) at 71 (discussaognpamg
salaries of similar employees to arsthey were not “out of whatk

Due to Defendants’ formalized pay structures and compensation design, fBlaintif
evidence indicates thBtefendantstoncernsith internal equity cald lead toclasswide changes
in compensation levels as a result of the aalicitation agreementdn the face of inequities
between new hires and existing employees, Defendants considered incceagiegsation for
existing employees. This precise dynamic is best reflected in Defendantsitewrali documents
and emails before and after the astlicitation agreementd.ucasfilm regularly and proactively
reviewed employee salaries to ensure its workforce was within eamtgenplemered “[C] all-
[O]ut [E]quity [A]djustment[s]’—individual compensation increases for thglieit purpose of

“align[ing] the employee more apgpriately in their salary range . [and] based on how that

19 Chris Galy stated in his deposition: “Where a manager would come in antitsslietethat |
have an [sic] higiperforming’-- in fact, | just had one of these about a month ago, couple mont
ago, where we went out and hired somebody, and as we were looking at some of the folks or
team, we recognized that the person ise were at risk of potentially having this person feel like
they were, you know, not in the market range, so we did an actifffjfor . ... Wjjjawalary
increase.” Cisneros DecEx. FF (Galy Depo.) at 195. Defendants contest this anecdote by
contending that the employeeqnestion received a salary increase foppses uniated to
internal equity. Yet the portions GhrisGaly’s deposition that the Defendants cite are not in thd
record. The Court relies on the materials that the parties placed in the record
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employee aligns with their internal peer group based on the saofecsétria.” Id., Ex. OO
(Maupin Depo.) at 194d., Ex. 730.

At Intel, a human resources document from 2002—prior to thesaltitation agreements

—tecognize I
S —

B ¢ Ex. 392. Inresponse, Intel planned to:* |GG
e —
|
B ¢ An intel human resources document confirms |G
I o veySuppl. Decl., Ex. 1@t 7(emphasis

added).

At Adobe, five months beforBruce Chizer{former Adobe CEO) entered into an
agreement with Stev@bs(Co-Founder, former Chairman, and Former CEO of Apple) to
eliminate cold callindpetween the companid3pnnaMorris (Adobe Senior Vice President, Globa

Human Resources Division) expressed concern “about internal equity ||| Gz

I - Occ. . 17
I ). Adobe personnettatedthat, because of tijjilij. they may not be able to
respond to the problem immediat<jj R
.

The effects of internal equity may have been even more concentrated wetiiedimical
Class. Intuit, for exampledifferentiatedoetween compensation for engineers and ddwmical
positionsversts “all other[s].” Cisneros Decl., Ex. 2739.70. Technaabloyees had i}
range of salaries aneven for employees of similar salaries, technical emp!|Ji |z
Id. Pixarhad a “Tools Software Engineer leveling matrix” that it used “to give [Pixar] sistent
framework for evaluating the expected contribution of [their] software eagghand to justify

adjusting salariesSeeid., Ex. 1309.1. After Pixar determineuat some of it N

. P decided tonake [ 0. From Pixars
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perspective“[tihe goal of the new salary proposals is [to] compensate the lowest paid team
members who are performing at the highest levels. This is a ‘pre-emptive sivi&evant to send
a clear message to th- that we value them at least as much as some new hires who 3
seeing much more competitive offers from other companies.”

In sum, Plaintiffs’ evidence suppottseir theorythat Defendantdormal compensation
structures combined with the premium Defendants’ placed on internal equigdcaeaiarket for
the Technical Class of employees in which any individual’s compensation wawimée with
that of her peers. The Court finds persuasive Plaintiffs’ contention that commoiongiabbut
the impactof Defendants’ compensation structures, their focustennal equity, and the effects of
these factors on the Technical Class as a whole are likely to predemwveatany individual
guestions.

iii. Impact of Labor Market Competition

Thus far, the Court has discus$8ldintiffs’ documentary evidence of the effgof cold
calling, Defendantscompensation structureandDefendantsinternal equity concernsn wage
suppression across the Technical Cldgsw, the Court turns to documentary evidence that
suggestshat wage suppression withamindividual Defendant firnmay have affected Technical
Class members employed by other Defendant flvetause the Defendants viewed each other as
competitors for the same employeddis competition often meant that Defendants benchmarks
compensation based on each other or based on common external sources.

Adobe, for exampleyiewedGoogle and Apple to be amoitg top competitors for talent
andexpressedoncerned about wheth&dobewas “winning the talent war Shaver Decl., Ex.

14. Adobe furtheconsidered itself in l-horse race from a benefits standpoint,” which includg
Google, Apple, and Intuit as amotige other “horses SeeShaver Decl., Ex. 15. In 2008, Adobe
benchmarked its compensation ag' companies including Google, Apple, an&hatetr
Decl., Ex. 15¢f. Cisneros Decl., Ex. 2800 (showing that, in 2010, Adobe considered Intuiaito b
“direct peer,” and considered Apple, Google, and Intel to be “reference pexsgh Adobe did

not actually benchmark compensation against these latter companies).
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Similarly, throughout the class period, Google analyzed and compared its equity
compensation to Apple, Intel, Adobe, and Intuit, among other companies, each of which it
designated as a “peer company” based on meeting criteria such as beingtachigbmpany,” a
“high-growth company,” and a “key labor market competitdd”, Ex. 173. In 2007, based in par
on an analysis of Google as compared to its peer companies, Laszlo Bock (&oogteVice
President of People Operations) &ale Rolefsor{Google Equity Compensation Managerpte
that “[o]ur biggest labor market competitar={jj|| | | G
beat Google for talent.1d.

Apple identified Google, Intel, as well as The Walt Disney Comgatmych now owns
Pixar and Lucasfilm)as “peer companiesd’ phrase Appldefined as “U.Sbased, stand-alone,
public companies that, in [the Apple compensation committee’s] view, compete witle]Agqpl
talent, have revenue, market capitalization, and performance that are genenplyatde to
[Apple].” Cisneros Decl., Ex. 1855.

Intel also benchmarked compensation against other “tech companies gemasitiged
comparable to Intel,” whicintel defined as a[b]lend of semi, software, networking,
communications, and diversified computer companies.” Cisneros Decl., Ex. 2030.115. Acco
to Intel, in 2007, these comparable companies included Apple and Gddgle.

At Lucasfilm, a 2007Recruiting and Human Resources Update” prepared for a Board g
Directors meeting corroborates many of the dynamics that appear tbdevat play for
Defendants. The update states {fiappassive talent wdsdifficult to find;” (2) Lucasfilm had
“[e]xtremely diverse needs for each division;” (3) its Bay Area competition irctloither
Defendants in this case including Pixar, Googte] “Silicon Valley’generally and (4) some of
its most difficult positions to fill included members of the Technical Class, inc! || |
I . Ex. 690.19-22.

Further, there is evidence that Defendants also benchmarked their comperagation d

common external sources, most commonly Radford or Croner. Adobe, for example, pegged

I sccd. Ex. C (Arriada-Keiper Depo.) at 1€ee alsoid., Ex. M
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(Burmeister Depo.) at 585 (discussing how Apple used external market data, such as Radford, as

a “reference” when determining salary rangesk);Ex. 1309.1 (showing that Pixar compared itself
against the Radford surveylgruce Chizer(former Adobe CEOgxplained that the particular
market targets that Adobe used as benchmarks for setting salary randes ttebe software,
high-tech, those that were geaaghically similar to wherever the position existetd’, Ex. A

(Chizen Depo.) at 98. At times, Defendants would make adjustments tealagiesn order to
stay competitive.For example, Intel woultjj | G
I o Ex BB at 89, and use that as part of the process for determining its “own
focal process or pay deliveryid., Ex. CC at 2} Q9 R I

I . © B8 at 9.

Plaintiffs’ documentary evidence further suggests that when determiming th
competitiveness of their own pay practices, Defendants matched job title catmpemsthin the
company to similar titles across multiple comparmied shared compensation informati@ee
ShaverSuppl. Decl., Ex. 122 (email frotrori McAdams (PixaVice President of Human
Resources and Administration) to Sharon Coftanger LucasfilmDirector and Senior Director of
Human Resources), among others, asking about otlsadgr{y increase budget for FY "0and
stating “[oprsis., but we may manage it C|OS€I. on average Are you doing anything
close, more or less?"jisneros Decl., Ex. 621 (email from Laszlo Bock (Go&@geior Vice
President of People Operations) stating, “[o]ur budget is comparable to otheongganies . . . .
We called tech companies this week to check merit budgets to compare3t8%urThey told us
their merit budgets are: . Adobe JJj] ... Applefl] ... Int<j ]l - ) Defendants
could safely share this data only because they were not in fact competing foyessmue tthe
anti-solicitation agreements.

The pressure Defendants would have experiedaedo market competin, including
competition against other Defendants in this case, is reflected in a 2006remaidward Look
(former Pixar Vice President of Softwarte)Lori McAdams(Pixar Vice President of Human
Resources and Administration), Ed Catn{Riixar President), ahAli Rowghani(Pixar CFO and

Senior Vice Presidemtf Strategic Planning)
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This newmarket data [from Radford] corroborates what we’ve been feeling about
the bay area tech market heating up, and helps partially explain why rechaisin
been so hard, and why we’ve lost two people to other tech com

) .... We obviously want to be fiscally prudent and do our best to
stay within ouf{fjfj budget, but we should also acknowledge the much higher
cost of backfilling for experienced engineers. We have lots going for us beyond
base salary . .hut for a software apps engineer, there’s a lot going on out there,
and withj T B (<< is risk that we may
lose more.

Cisneps Decl., Ex. 1306.

The concern Defendants feli@ut competition for employees contributed to Defendants’
decisions to enter into anti-solicitation agreements. For example, in 2005 eaftegtthat
Google was trying to recruit employees from Apple’s Safari t&isyeJobs(Co-Founder, Former
Chairman, Former CEO of Appl&reatenedergeBrin (Google CeFounder) staing, as Brin
recounted;if you [Brin] hire a single one of these people that means wdr,”"Ex. 1871. In an
email to Google’s Executive Management Team as wella€ampbell(Chairman of Intuit
Board of Diectors, Co-Lead Director of Apple, and advisor to Goo@ejge)Brin advised: “lets
[sic] not make any new offers or contact new people at Apple until we have had a chance to
discuss.”Id. Similarly, in 2005, when considering whether to enter into ansatititation
agreement with Apple, Bruce Chizéormer Adobe CEQ)expressed concerns about the loss of
“top talent” if Adobe did not enter into an astlicitation agreement with Apple, statjrig | tell
Steve [Jobs] it's open season (other than senior managers), he will delibeoaiEiyAdobe just to
prove a point. Knowing Steve, he will go after some of our top Mac taler_ and
will do it in a way in which they will be enticed to come (extraordinary packagestane S
wooing).” Harvey Decl., Ex. 14.

In addition, Defendants appear to have perceived thesalititation agreements as a way
to stifle rising costs. From the perspective&saorgel.ucas {former Lucasfilm Chairman of the
Board and CEO), Lucasfilm “c[ould]not get into a bidding war with other companieside®gve
don’t have the margins for that sort of thing.” Cisneros Decl., Ex. NN ae#als&haver Decl.,
Ex. 60 (stating in an email that Pixar and Lucasfilm “have agreed thaawnieto avoid bidding
wars”). As expressed bydwardCatmull(PixarPresidenyt “[e]very timea studio tries to grow

rapidly . . . it seriously messes up the pay structure . . . by offering high stdagresv at the rate
50
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[a company] desire[s], people will hear about it and leale.’Ex. 61;see alscCisneros Decl.,

Ex. RR (Catmull Depo.) at 179 (“So it messes up the pay structure. It does. stitnadg high. .
.. That’s just the reality we've got. And | do feel strongly about it.”YitiAg in response to the
head of Disney Studios, Edward Catmull explained, “[w]e have avoided wars up here in
Norther[n] California because all of the companies up hBigar, ILM [Lucasfilm], Dreamworks,
and a couple smaller placebave conscientiously avoided raiding each other.” Shaver Decl., B
61. Notably, shortly afte8teveJobs entered into an asticitation agreement with Google, Meg
Whitman(former CEO of eBaygalled EricSchmidt Google Executive Chairman, Member of the
Board of Directorsand former CEO) “to talk about [Google’s] hiring practices.” CisnBed.,

Ex. 872. AdEric Schmidt told Google’s senior executives, Ms. Whitman %aabgle is the talk

of the valley because [you] are driving up salaries across the bddrd.”

Theevidence thereformdicates that Defendants sought to enter intosaiititation
agreements in an effort to stifle increased competition for labor and risggswao the extent
that they were successful, Defendants did not need to increase compensation as tne
otherwise would have to attract and retain employees. This common evidenaesiugtests that
the antisolicitation agreements reached beyond individual members of the Techassla@d
affected the compensationtbie TechnicalClass as a whole, including acr@sfendanfirms.

The extensive documentary evidence Plaintiffs present therefore supprtisetbiey that they will
be able to prove the impact of the antitrust violations dasswide basis.
b. Expert Reports and Statistical Evidence
To show that common issues predominate for the purpose of asséasssavgde impact,

Plaintiffs furtherretained the services of two experts: Edward E. Leamer, Phaldd Kevin F.

Hallock, Ph.D* Defendants presented reports from their own experts, Kevin M. Murphy, Bh.D.

1 Edward E. Leamer, Ph.D, is the Chauncey J. Medberry Professor of ManagemesspPuife
Economics, and Professor of Statistics at the University of CaliforniaAhgsles. Dr. Leamer
earned a B.A. in Mathematics from Princeton University in 1966, and a Mastershiarvidics

and a Ph.D. in Economics at the University of Michigan in 1970. He has published on the top
econometric methodology and statistical analysis, international econamics)acraeconomic
forecasting, including on the subject of inferences that may appropriatétglwa from non-
expermental data.

12 'Kevin F. Hallock, Ph.D., is the Donald C. Opatrny '74 Chair of the Department of Economi¢

Joseph R. Rich '80 Professor, Professor of Economics, Professor of Human Resouress&dtudi
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and Kathryn Shaw, Ph.B%to attack Dr. Leamé&s and Dr. Hallock’s analyses and conclusions.
The Court begins by describing the methodologies and analyses of Dr. Leamer Hatldak,
which supporPlaintiffs’ theories of common impact of harm. The Court then turns to Defenda
criticisms of Dr. Leamer, Dr. Hallock, and the materials on widchLeamer and Dr. Hallock

rely. The Court finds thahethodological deficiencies in Defendants’ expert reperder the
criticisms unpersuasiveThe Courthereforefinds that the methodologies and theorieBof
Leamerand Dr. Hallock demonstrate that common questions are likely to predominate over

individual questions.

I. Dr. Leamer’s Opinions Based on Economic Theory,
Documentary Evidence, Data, and Statistical Analyses

In Dr. Leamer’s first expert reposshich was presented in supportRi&intiff's Motion for
ClassCertification, Plaintiffs aske®r. Leamerto evaluate whethelasswide evidence was
capableof showing that the anselicitation agreements artificially reduced the compensation of:
(1) members ofhe Technical and All Employee clasggnerally and (2) all or most members of
each classSeeL.eamerRep. 1 10(a). In addition, Plaintiffs asked Dr. Leamer to assess whethe
therewas a reliable classwide or formulaic method capable of quantifying the amount of
suppressed compensation suffered by eldsmember Leamer Rep. § 10(bPr. Leamer

answeredhese quegins in the affirmative.

Director of the Cornell Institute for Compensatistudies at Cornell University. Dr. Hallock
earned a B.A. in Economics at the University of Massachusetts at Amherst ind®@1Pha.D. in
Economics from Princeton University in 1995. He is a leading labor economist and anrexper
compensation structure and design.

13 Kevin M. Murphy, Ph.D., is the George J. Stigler Distinguished Service Profedscomdmics
in the Booth School of Business and the Department of Economics at the UniversitgagdChi
Murphy received a bachelor’'s degree in economics from the University ébi@&li Los Angeles,
in 1981, and a Ph.D. in economics from the University of Chicago in 1986. Dr. Murphy has
published on labor markets and the determinants of wages and compensation. His work in |3
economics has addresdstne market determinants of wage by skill level as well as the
determination of relative wages across industries and occupations.

nts’

bor

14 Kathryn Shaw, Ph.D., is the Ernst C. Arbuckle Professor of Economics at the Stanfordeésradua

School of Business. Drh@w received an A.B. degree from Occidental CollegePdnD. in
Economics from Harvard University. Dr. Shaw has published on the topic of personnel econg
She also cgioneered the field of “insider econometrics,” a research field in persaroreheics
in which researchers go within companies and use insider knowledge and datéftotiue
performance gains from management practices.
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Dr. Leamer’s analysis proceedeedtwo steps.First, Dr. Leameexplainedhateconomic
studies and theory, documentary evidence, and statistical anaBisesapable ahowng that he
anti-solicitation agreementsend[ed] b suppress employee compensation generally, by prevent
class members from discovering the true value of their watkass CertMot. at 16. In other
words, Dr. Leameitlustratedhow classwide evidenceas capable of showing that, at the very
least, Defendants were payisgmemembers of thelass less than they would have been paid in
the absence of the arsilicitationagreements.SecondDr. Leameiillustrated howeconomic
studies and theory, documany evidence, and statistical analysescapable of showing that this
suppression of compensation affected ahearlyall class membersPlaintiffs notel that Dr.
Leamer’s approacfollowed a roadmap widely accepted in antitrust class actions thavidence
of general price effectslus evidence of a price structure to conclude that common evidence is
capable of showing widespread harm to the cl&e®, e.gJohnson2009 WL 5031334t *8, 11
(finding predominance where condweasalleged to suppress bill rates for nurses generally and

evidencewas presented that bill rates were correlated with nurse pay sgestso In re

LinerboardAntitrust Litig, 305 F.3d 145, 153-55 (3d Cir. 2002) (endorsing regression plus pridi

structure study to show classwide impact).

In Dr. Leamer’s supplemental expert report, which was prepared in support of the
supplemental motion for class certification, Plaintiffs asked Dr. Leanr@spond to questions
raised by the Courktlated to whethebr. Leamer’s initial methodology could show classwide
impact. Dr. Leamer focused his supplemental report on the Technical Class and found that hi
additional analyses confirmed his “original finding of a somewhat rigid fpagtare at each
Defendant thiawould have transmitted the effects of the agreements broadly, includinghbuug
the Technical Class.” Leam8uppl. Rep. T 13.

a) Suppressed Compensation Generally

Dr. Leamer first concludkthat classwide evidenagas capable of showing that the anti-
solicitation agreements suppressed compensati@echnical Class members generally.
According to Dr. Leamer, this first stegas supported by principles of information economics,

such as “market price discoveryDr. Leamer notd that, when evaluatinthe functioning of labor
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markets, economists often use a market equilibrium model, which “presuheg[sjarket forces
are powerful enough and work rapidly enough that virtually all transactions oc@prakianately
the same price-the ‘market price’ which equilibrates supply and demand.” Leamer Rep.Ifi 71.
reality, whenlabormarket conditions change, high transaction costdiamigd information flow
can slow the process by which transaction prices reach marki#egm. Id. 1 7273. “Market
price discovery” is the process by which participants in a market searclsfeqgthlibrium Id.

M171.

Dr. Leamer opined that the high transaction costs—including time, money, and person
dislocation—involved in searching for high tech jobs limit the numbes)stingworkers seeking
new employmentld. { 74. Defendants and other high tech companies value potential employ
who are not actively looking for new employment opportunities (“passive candidates® than
those who are looking for new jobs (*active candidatbefause currelyt satisfied employeegl)
tend to be perceived as more qualified, diligent, and reliable; (2) often hanedyanthejob
experience, and track records teave the ling companysearchand training costs; and (8je
valuable assets that hired away from rivals, can harcompetitors Id. { 62. Thustecruiting
these passive candidates by cold calling is both an important tool for em@ogeakey channel
of information for employees about outside opportunities J 5762, 75.

Dr. Leamer hypothesigdhat, by restricting cold callingnd other competition over
employees, Defendants’ asilicitation agreements impaired information flow about
compensation and job offer€lass CertMot. at 3. Defendantsinhibition of employees’ ability
to discover and obtain the competitive value of their servicentemployees were afforded
fewer opportunitieso increase their salaries by moving between fiams deprived of information
that could have been used to negotiate higher wages and benefits within Sdeloeamer Rep.

11 7276. In addition, Dr. Leamer opingldat, by limiting the information available to employees
Defendants could avoid takindfiamative steps, such as offering their employees financial rewa
and other forms of profit sharingp retain employees with valuable fuspecific skills. Id. 1 77

80.
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In support of this hypothesis, Dr. Leamer cited to the work of Nobel Prizenginni
economists, such as Joseph Stiglitz, for the propositiondkiah“a small amoutf information
imperfection could have a profound effect on the nature of the equilibrium.” J8tg|ilz,
Information and the Change in the Paradigm in Econon8i2sAm. Econ. Rev. 460, 461 (2002);
seeLeamer ReplyRep.91 37, 38see alsad. 1 40 (“The fact that actions convey information lead
people to alter their behavior, and changes how markets function. This is why irdarmat
imperfections have such profouatfects.”).

Dr. Leamer also relaton the documentary evidence—common to the class as a wasle-|
further supporfor the link between the anti-solicitation agreements and compensation reductid
Seeleamer Rep. 11 888. For example, he cildo Defendantsinternal documents indicating
that, but for the anti-solicitation agreements, Defendants would have been compdtbgif and
cold calling each other’s employees, and that Defendants recognizedlthaallingand other
forms ofemployee solicdtion had the potential to drive up the cost of specific employees, whig
could then have broader effectsl.

Finally, Dr. Leamer bolsted his findings with standard econometric analysibzing
solely classwide evidence and methods. Dr. Leamer paxtbamanalysis to show that employee
who changed firms received higher compensation than those who stayed, reffecgéognomic
theory of price discovery at workd. 1 8993. Dr. Leamer atsperformed multiple regression
analyes,' utilizing Defendants’ internal compensation d#ta)lustrateclass members’
undercompensatidoy comparing compensation during the conspiracy with compensation in a
conspiracy-free, buer world. Dr. Leamer concludehat the multiple regression analyses
showedthat the antsolicitation agreements artificially suppressed compensation at each
Defendant Leamer Rep. 1 1446, Figs. 20-24.

b) Widespread Effect

15«A regression is a statistical tool designed to express the relationshigeete variable, such
as price, and explanatory variables that may affect the first variable. Begrasalysis can be
used to isolate the effect of an alleged conspiracy on price, taking into catisiuether factors
that might also influence price, like costs and demaire Aftermarket AutoLighting Prods.
Antitrust Litig, 276 F.R.D. 364, 371 (C.D. Cal. 2011) (internal quotation marks and citation
omitted).
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SecondDr. Leameropinedthateconomic studies and theory, documentary evidence, an

statistical analyseserecapable of showing that this compensation suppression had widespread

effects In both his initial report and his supplemental redort,Leamer relid oneconomic
studies and theories tfyalty, fairness andinternal equity as well as documentary evidence and
data, b explain how the adverse effects on compensation dbefemdants’ antgolicitation
agreementsvould have been felt bgmployees who would have received a cold call or had a
significant chance of receiving a cold call and employdes are linked to these groups due to
internal equity considerationd.eamer Rebuttabuppl.Expert Decl. (“LeameBuppl.Reply Rep’)
19 2728.

Based on economic studies and theories involving loyalityyess andinternalequity,Dr.
Leamer contereblthatlabor markets do not behave like commodity markets. Rather, labor
markets rely omommitted longterm relationships built on trust, understanding, and mutual
interests.Leamer Rep. § 102. As Dr. Leamer expaairilf workers were commaodities, every
smdl change to external or internal conditions would lead to recontracting, sepacat
termination. This would create enormous uncertainty and disruption and insecuritypfoyer
and employee.ld. Thus, both employers and employees seek waysrtdhea market transaction
into secure longerm relationshig which “can come either from commitment (emoébor
financial) to the mission of the organization, or from jointly owned fpecific assets.ld.
Companieshus attempt to create loyalty “by getting bayfrom the firm’s mission and by making
the place of work as appealing as possibld.”{ 103.

“One foundation of employee loyalty is a feeling of fairness that carldtansto a sharing
of . .. [a firm’s] rewards with more equality than a market might otherwisgupe.” Id. 1 104.
Firms seek to promote a feeling of fairness among employees to maintain se&sec
employees’ commitment and contentment, which also leads to higher levels oftpryduc
LeamerSuppl. Rep. § 16Dr. Leamer explainethat, “[tjo maintain loyalty, it is usually better for
a firm to anticipate rather than to react to outside opportunities, since if a waieeto move to

another firm at a much higher level of compensation, coworkers left behind migihiefebave
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not been fairly compensated. That can have an adverse effect on worker legaiting
productivity and increasing interest in employment elsewhere.” Leanpe{R&5.

Dr. Leamer opinethat the mformation conveyed by an outside offer or a cold call could
stimulate a response by managementctbatd extendbeyond the specific individual who receiveq
the cold call. As Dr. Leamer explained, “when management becomes aware ddivadttr
outside opportunity for one individual this may make management aware also of thé implic
competitive threat to similar individuals and management may feel it wise to make a preempti
move against that threat by an increase in compensation for thesetinealyped similar
employees.” LeameBuppl. Rep. { 15. Even though the market may not mandate a rise in
compensation for these similar individuals until they actually receive anlewat$er, “preemptive
improvements” can minimize the disruption to employselty that might occur when an
employee discovelthe she wasndercompensated. Leamer Rep. § 105. Tlciald-[c]alling—
as well agust the threat odfic]old-[c]alling—puts upward pressure on compensatidd.”{ 106.

Dr. Leameropinedthat “a broad preemptive response is completely analogous to salary incread
that are tied to information provided by employment services regarding theeneation offered
by the ‘market.” LeameBuppl. Rep. T 15EssentiallyDr. Leamer opinethatthe “response to
bursts of cold calls and, even more, the response to the threat of cold calls” wouldteanse i
equity concerns that would spread the impact throughout the Technical CéasserSuppl.
Reply Repf 27.

In further support of his opiniomr. Leamerelied on documentary evidence, including

Defendants’ compensation dafBhis documentary evidence showed Dr. Leamer that Defendants

each employed compaiwide compensation structures that included grades and titles, and tha
high-level management established ranges of salaries for grades and titledetlhiitle scope

for individual variation.Id. { 12122. Defendants also established and regularly updated
compensation levels with tlgmals of (1) providing similar compensation for all employees in thg
same employment category; (2) providing specific relative compensatids fewemployees in
different, hierarchically ordered, employment categories; (3) retaanmgoyees; and (4)

maintainng employee productivity and contentmeBeed. | 122.
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Dr. Leamer lookedo standard economic labor theory atatisticalanalysess additional
evidence that the angolicitation agreements would broadly affect members of dohinical
Class. He explainedhat his “statistical task is to identify the common factors in the individual
data and to apportion these common factors between internal and external foeeaserSuppl.
Reply Rep 29.

In his first expert report, Dr. Leameonducédregressioranalyse based orbefendants’
salary structures and compensation datayhich the Court referreasDr. Leamer’s “Common
Factos Analyses.” SeeLeamer Rep.Figs.11-14. Specifically,Dr. Leamer's Common Factors
Analysesassessd Defendants"firmwide compensation structureand the formulaic way in
which total compensation was varied over timig” § 128. According to Dr. Leamer,
approximately 90 percent of the variation in any individual employee’s compensatidie c
explained by commofactors“such as age, number of months in the company, gender, location
title, and employer.”ld.; see also id.Figs.11-14. Defendants do not dispute the “fact that job
titles explain a large fraction of the firmide variation in compensation.” Murphy Expert Report
(“Murphy Rep.”) Y 92 ECF No 230. Dr. Leamer concludes that “[t]he fact that nearly all
variability in class member compensation at any point in time can be explainechimnpno
variables means there was a systematic structure to employee compensationfaheach o
Defendant firms.” Leamer Rep. 1 130. Dr. Leamer opihatlithese rigid wage structuresd the
fact that the coefficients in his regressions did not vary substantially mesrduggesdthat
“compensation oflass memébrs tended to move together over time and in response to commo
factors,” such thahe effects of the anfiolicitation agreements would be expected to be
experienced broadlyld.

Second, Dr. Leamapined that thevidence showeth persistent salary structure across
employees consistent with important elements of equity in the Defendants’ resatipe
practices.”Id. 1 134. Dr. Leamer specifically reti@nfive charts thatlepictedchanges in the
base salariemd total compensation for ten majob titlesat Apple between 2006 and 2009, and
theten majorjob titlesat Google between 2005 and 20@e id, Figs. 15-17. The Court refexd

to thesdive charts as Dr. Leamer’s “Compensation Movement Cha&gr. 5 Class CertOrder
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at 36. Dr. Leamer conteadthat these charts offerddrther evidence that compensation for
different positions tended to move together over tineg (f software engineers received a raise, 3
did account executivesfeel eamer Rep{{133-34. Based on this evidence, Dr. Leamer opine
thatthe antisolicitationagreements thédcusedon subsets of workers would nonetheless have
broader effectbecause of a desire on Defendants’ pamamntain the overall salary structuriel.

1 134.

Third, Dr. Leamer usg a regression model to show that the aantieitation agreements had
somegeneralimpact on the Class and to quantify the total amountadirtipact on the ClassSee
Leamer Rep., Fig0-24. This model, to which the Court previoudierred as the “Conduct
Regression” analysigncorporated a range of variables designed to account for factors includin
(1) age, sex, and years at the company; (2) the effects on compensation cahseahby
solicitation agreements; and (3) theeets caused by factors specific to each Defenaagi firm
revenue, total number of new hires, etSge id. Figs. 20, 23. Dr. Leamer used the model to
estimate the average or net undempensation at each firduring the conspiracy perio&ee id.
Fig. 22 and 24; Reply at 33.

In the Court’s April 5 Class Cefitation Order, the Court stated that, “[a]ccepting
arguendo that the Common Factors Analyses are accurate, they show thastattiaas where an
employee works and what an employee doay allarge role in determining the employee’s
salary.” Apr. 5 Class Cert. Order at 36. However, the Court found that Dr. Ldahret
establish that this fact impligtiat Defendants’ salary structures weoerigid that compensation

for employees witldifferenttitles would move together through time such that a detrimental

impact to an employee with one job title would result in an impact to other employees iy entire

different jobs (e., that any impact would ripple across the entire salary sta)ctid.

The Court also found that Dr. Leamer’'s Compensation Movement Charts shed hitttanlig
whether compensation of members of the All Employee Céags & custodian at an Intel office in
Texas and an engineer at an Intel office in California) moved together meebdicause the
Compensation Movement Chart included only twgabytitles, primarily job titles from the

Technical Class at two companies out of the thousands of jolstitles seven companies
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included in the kasses.Id. at 3638. The Court expressed conctrat thetwentypositions
reflected on the chart were not representative of the compensation moveme6@tagsamembers.
See idat 3638. The Court also found that these charts did not provide particularly diognpe
evidence regarding whether salaries at each company were linked because Br.ddraitted
thatthe allegedly parallel movement reflected in the chartsalsmsconsistent with a “nonfigid
wage structure.”Brown Decl, Ex. 1 (Leamer Dep.) at 283:23-25.

Finally, the Court found that Dr. Leamer’s Conduct Regression analysis wésecapa
showing that Defendants’ total expenditures on compensation was less than theyaveulddn
in the absence of ardplicitation agreements atlaus capable of showing classwide damages.
Apr. 5 Class Cert. Order at 38. The Court further found that the Conduct Regressiopaties ca
of showing that the anselicitation agreements had a general impact on class menhtbeihe
Court rejected Diendants’ contentions to the contrafg. at 3342. In this Order, the Court
discusses Conduct Regression primarilytf@ analysis’s utility in demonstratirgasswide
damages. However, the Court also notes, as it did in its previous order, that the Conduct
Regression analysis is also capable of demonstrating a general classwide impact.

In response to the Court’s concethat the extant statistical analyses could not show a
rigid wage structureDr. Leamersubmited additionalstatistical analyses his supplemental
expert report.These new analyséscused ordemonstrating that Defendants maintained a
somewhat rigid wage structure not only within job titles, but also that Defendaimttaimed such
a rigid wage structuracrossjob titles. To demonstrate thiSy. Leamer performda correlation
analysis on a jolitle-by-job-title basisthat compared the “movement over time of the average
compensation of each title with the average compensation of the firm’'s Tedblaissl’ Leamer
Suppl. RepY 4 (emphasis omitted)Dr. Leamer looked to the correlation analysis to measure
“statistically how closely different variables move togethdd. | 22;see als&Guppl. Rephat 4
(stating that this correlation analysis is the quantitative equivalent of #m®eement charts)Dr.
Leamer conducted the correlation analysis for all job titles, not just theytitentDr. Leamer
presented itis initial report Leamer Suppl. Ref 4. This includedll titles for which Dr.

Leamer hd at least six observations (a statistical threshold), which indl@déo of Class Period
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employee yearsld. {1 14, 30.He analyzd correlation over time in two dimensions: “correlation
of compensation levels and correlations of compensahianges' Id. 1 23(emphasis in original)
The former focuses on lortgrmmovements, while the latter focusasyearby-year movements.
Id.

With respect to both, Dr. Leamer foutidht the “vast majority” ofechnical Class
employee job titles (weighted by number of employee yedrsach firmcorrelate positively over
time with the compensation of the overall set of Technical Class emplatyted firm See idf
32, Figs. 2, 3° As such, an increase in the compensation of each job title within any given firf
was correlated with an increase in the overall compensation of Technical Classessphayat
firm. In combination with the fact that 90% of employee total compensatuniven by common
factors Dr. Leamer contendetthat this sharing afainsacross job titlesver time further
supportecdan inference of a somewhagid salary structureSee idf 4, Figs. 2, 3. Accordingly,
Dr. Leamer’s supplemental analysis bolstdredfinding of a rigid salary structure because it
demonstrated that not only was there a rigid salary structure within job titlesh(lais initial
analysis showed) but also that there was a rigid salary structure atrtiie$o

Dr. Leamer nexpreseneda multiple regression model for each company designed to
detectthe effect ofinternal forces acting on class member compensétmna rigid compensation
structure) as opposed to external market forc8ee idf[f 2429. The model measuddghe effect
of a number of explanatory variables on job title compensatre variable was average
Technical Class compensation at a particular comp8ew. id. The effect of this variable reflects
the degree to whicbompensation increasts the goup are shared broadhy the saméme. Id.

1 25. The next variable measutbd effect of thg@reviousyear’'s compensation, showing the
degree to which gains in one year are later shared with other members ethinec@l Class at the
same companySee d.  26. Dr. Leamer’s model also includeatiables for the firm’s revenue
and job growth in the San Jose-Sunnyvaésta Clara Metropolitan Statistical Areaallow for

the possibility of alternative explanations for compensation incre&se${27-28.

1% To account for titles with insufficient data to run the tibg-title analysis, Dr. Leamer also
divides the employee groups into deciles and measures the correlation of éado dee mean;
thesegroupsexhibit the same positive relationshifeeLeamerSuppl. Rep. Figs. 9, 10.
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Dr. Leamer estimatkthe regression on a titley-title basis for job titles with adequate datg
within each companyld. {1 24, 34-42seeFig. 1 (Intelexample), Figs.® (results)’ Id. 7143-
49, Figs. 11-12. The regressiandicated that the “vast majority” of employees fall within titles
or groups that show: (ihat gains for the titles or groups are shared broadly at the samaniime
(2) that gains for some are shared with othedifferent job titlesn a subsequent yeageed.
8.1 Dr. Leamer conteretithat this is consistent with his previous opinion that “all or aimost all
Defendants’ employees would have been impacted by thearapete agreementsidl.

Moreover, Dr. Leamer opinkhatthe fact that gains were shameker timestrongly indicatedhat
an internal sharing forceather than only external market forcesyvethe structure of class
member compensationd. Dr. Leamer also demonstrdtthere is a much stronger correlation
between compensation of jodes within a firm than there is between compensation of job titles
between firms This finding further reinforced his conclusion that each Defendant maintained 4
somewhat rigid pay structure and undermined Defendants’ contéméibimternal forces and pay
structure play no role in setting compensatith. Y 6568.

Dr. Leamer recognizkthat his analyses do include outliefgb-titles that do not
positively correlate to the average or do not show sharing over ldng.12 He noted, however,
that the number of outliesgassmall, and in most cases the outliers involii#es with incomplete
data. Seed. 1112, 50-64.Thus, the presence of a few outlidid not undermine his basic

conclusions about how Defendantsdaheir employees Such conclusions were also supported |

7 Dr. Leamer also estimated regressions by splitting the Technical Clasmtilegciles.Dr.
Leamer explains that, to form the ten groups, he ranked titles on the basis gédw€lation
adjusted) total compensation over the lifetime of the title and then divided these upile® dec
based on employee-years. Although Dr. Leamer attempted to break the firms up intd 10 equs
sized groups (equal based on employee years), some groups ended up being lardmrghan ot
becausesome titles were more populous than othérsameiSuppl. Rep{ 43 n.8.

® Plaintiffs argue that this latter result is particularly significdbéefendants’ expert, Dr. Murphy,
initially contended that an “alternative hypothesis that the level of compensation of Defendant
employees is broadly determined by competition in a vast labor market for @miioyees and
that adjustments for unique circumstances of particular employees dseihdyvidualized.”
Murphy Rep. 1 89 Plaintiffs argue that thisontention becomes unsupportable when used to
explain why gains for some are shared with otherssubgequent yeathere is not a sensible
reason that an external force such as increased demand for computers wousbafée
employees in one year and the rest in the next, without resort to internal farcesdairness
concerns. Leamer Suppl. Rep. T 8 (“Furthermore, the sharing of gains overdimgéyshdicates
the existence of an internal sharing force driving the structure of class memipamsation,
rather than only external market forces.”).
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economic theory and the evidentiary recosee idf 64 Importantly, Dr. Leamealso contended

that he hacghot seen any evideadhat any of the titles within the Technical Class would not have

been harmed by the arsblicitation agreementdd.

Ultimately, Dr. Leamer concludethat common proof, “in the form of documents, data,
economic theory, and statistical methodologiegtecapable of demonstrating that et
solicitation agreementtificially suppressed compensation of all or nearly all members of the

Technical Class. Leamer Repl4P.

il. Dr. Hallock’s Opinions Based on Defendants’ Testimony,
Contemporaneous Documentsand Data

In further support of Class Certification, Plaintiffs present a secondtegpert fromDr.
Kevin F. Hallock, a leading labor economist and an expert in compensation structureigimd des
SeeHallock Rep. 1 1-3Dr. Hallock investigateavhether Defendnts used formal administrative
pay systems, and whether the anti-solicitation agreements at issue woudippressed the
compensation of all or nearly all members of the Technical Class. In fohisioginions, Dr.
Hallock reviewed only common evidence: Defendants’ testimony, contemporaneous dsgcume
and data. SuppClass CertMot. at 2.

Dr. Hallock foundthat Defendants all used formalized compensation systems that
organized employees inp@ay ranges, grades, or families under umbrella systétalock Rep.

1 45. In finding that allDefendants utilized formalized pay systems, Dr. Hallock relied on
evidence that, among other things: (1) Defendsoitted their employees into job families and/or
grades; (2) Defendants utilized salary ranges with a minimumpaoiid and maximum set based
on external employment market data; and (3) Defendants used internal tosistimasagers
with setting other mployees’ compensation levelSee idf{ 45109.

An important feature of these formal systems is tiatitles, levels, and gradase valued
relative to all other employee categories in the company. Employee®odioer compensation
outside of thi guideline ranges are identified and corrected to bring them in line with the
company structureSee, e.g., idf 114, 140, 160, 166, 181. According to Dr. Hallock, “[i]f the

ratios [between a person asaimeone else who is similarly situgtederge from each other, the
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person will experience reactions of unfairness and inequity,” thus makingahéguity
“important not only in setting up the original structure of a compensation systensdwitan
managing it.” Id. § 110 (internal quotation mex omitted)

Dr. Hallock also found that Defendants used their compensation system to pay thei
employees in systematic and structured wdds.Hallock found that early all compensation
decisionsvere made companyide on an annual basis and in a fashhat preserves existing
compensation relationships. When Defendantsemiadt of cycle” adjustments to retain certain
employees (such as to make counteroffers or pay retention bonuses in light of ateompe
solicitation), Defendantaere careful tadjust the system to take the exceptions into account. L[
Hallock alsofoundthat Defendarst adhered to principles of internal equatiereby similarly
situated and similarly performing employees were paid simil&be idf{ 111-81.

Given Defendants’ formalized pay structures and compensation design, asissleasof
equity and fairness present in the Defendant firms, Dr. Hallock offia¢the antisolicitation
agreements would have a widespread and systematic impact on compendafi@%®. First, Dr.
Hallock opinedhat “[a] direct impacbn pay could occur if an employee did not receive a cold
call, or if the upward wage pressures on any of the employees in related grfmigpfaorilies
were disrupted.”ld. 238 For example, Dr. Hallockypothesizedhat one way that pay coube
lowered at Defendantsr nearly all workers has to do wiéxtraordinary employeesDr. Hallock
notedthatDefendants employed certain elite employees, and that cold calling afjeteththese
top employeesld. 1 239. Sincéhe antisolicitation agreements suppressed salaries of these to
employees and therefore lowered “the top of the box” in terms of the salaey Ifaligck opined
that the entire box may be lowered as wallistimpacting “nearly all other workersld.

Dr. Hallock also opinethat external market datamuld influence wagess there is
evidence that Defendaritenchmark their data to external sources, most commonly Radford or
Croner. See idf 240. “[T]o the extent that pay is lowered at other firms throughcantpetitive
and other behavior of firms,” Dr. Hallock foutitht “the market data they use for their own
structure will be lower” and hence “their own pay levels will be lower thanwloeyd be inthe

absence of such agreementid”
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Finally, in support of Plaintiffs’ Technical Class definitidr, Hallock examind
Defendants’ pay structuresmd compensation design they pertain to the Technical Class, and
concludedhat the same mechanismatwould have transmitted pay suppression throughout th
Defendants’ firmsapply with even greater force to technical employedsy 246. Thus, if the
anti-solicitation agreements suppressed the pay of certain members of thecdleChass, all or

nearly all other members would be expected to have also been imp&eeSuppl. Mot. at 3.

C. The Court’'s Conclusions and Defendants’ Contembns

Defendants argue thttis Court should not certify the Technical Classause
individualized inquiries regarding who was impacted will predominate over commonomsesti
Defendants contend that their compensation policies and practices were hightuiadied with
wide variation in compensation. According to Defendants, compensation was set bylbafdre
differentmanagers who were directed to differentiate pay and reward high achie\piayees
As such, Defendants argue tipaly raises torme employeevould not necessarily affect the salary
of all other employees in the Technical Class.

In furtherance of their contention that individualized issues predominate, Defendant
contend that the individual pieces of evidence offered by Plaintiffs are unpeesudsiever,as
discussed below, Defendants cannot réfevoluminous @cumentary evidence from Defendants
internal filesand the expert reports that rely on this documentary evidence

First, the Court finds, as it did previously, titat Leamer’s market price discovery and
internal equity hypotheses offer theories subject to common proof for how Def&reateti-
solicitation agreements suppressed compensation brog@dgApr. 5 Class CertOrder at 21.
While Defendants’ experDr. Murphy, criticized the economic literature upon which Dr. Leamer
relied, Dr. Murphy did not dispute the basic principles of information economics undergirding
Leamer’s hypothesisSee. e.gHarvey Decl., ECF No. 297, Ex. 1Bl¢rphy Dem.) at188:6-14;
192:25-193:6; 194:10-196:10; 19718B- Similarly, although Dr. Murphy criticideDr. Leamer’s
initial expertreport because @id notcompare the importance of maintaining internal equity to
other goalssuch as procedural equity or the value of rewards for individual contributions as a

loyalty motivator, seMurphy Rep. 1 81, the Court does not fthdt thisundermineDr. Leamer’s

65
CaseNo.: 1:CV-02509LHK
ORDERGRANTING PLAINTIFFS’ SUPPLEMENTAL MOTIONFOR CLASS CERTIFICATION

11%




United States District Court
For the Northern District of California

© 00 N o o b~ wWw N P

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o dN WwN B O

hypothesis that internal equity played some role in affecting employcoeniensationThis is
particularly truen light of the extensive documentary evidence showhag Defendants valued
internal equity.

Second, the Court finds that Plaintiffs’ documentary evidence prosudesantial further
supportfor Plaintiffs’ method of proving impact. Indeed, at trikle Court predicts that this
evidence is likely to be among the most persuasive to a jury as it illustrates &ndsorany of
the actual dynamics at play within Defendants’ firms. While Defendantaatkare Plaintiffs’
new evidence as “mostly olahd off point,”seeSuppl. Opp’n at 13, the Court finds that this
evidence significantly bolsters Plaintiffs’ showing that their method of prawupgct will turn on
common evidence. For example, rather than a few documents showing that somerefenda
valued internal equity in their compensation practices, Plaintiffs’ documentatgnce now
indicates thatll Defendantyvalued internal equity. Further, the evidence now suggests that
internal equitywas such an important aspect of Defendants’ compensation practicé€$)that
Defendants ulized software tools to generate internal equity reports and to compare each
employee to his or her pee(g) Defendants advised managers that internal equity was a prime
consideration when setting and adjusting salaries(Zidefendants actively momited their
compensation structure to identify discrepancies within and beyond job titles and grdups a
make adjustments as necessary

Despite this documentary evidenBefendants conterithat managers exercised broad
discretion when setting and adifing salaries and that Defendavdtued performaneeto which
Defendants refer as “pay for performaneaiver internal equity However Defendants’
documents indicate otherwise. For example, in a 2004 Human Resprasestation, Intel states
that although “[clompensation differentiation is desired by Intel's Meritocraciopbphy,” “short
and long term high performer differentiation is questionable.” Harvey Supgl, Brc10at 13
Indeed, Intel notes that “[llack of differentiation has exi{jjj| | GGG
- Id. at 19. As key ‘{v]ulnerability[c]hallenges,” Intel identifies: (1) “[m]anagefis)ability
to distinguish aff] ocal’—"“actual merit increases are significantly reduced from system genera

increases,” ‘flong term threat to retention of key players”; (f)ittle to no actual pay
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differentiation fo | N and (3) ‘Inlo explicit strategy to differentiate It at
24 (emphasis added).

Further, the documentary evidence indicaéit@seven wherépay for performancegéxists,
suchdifferentiation is not inconsistent witbr. Leamer’stheories of internal equityl-or example,

a chart fromGoogleshowsthat for a given level of performance, the higher thegaljestment
position, thdower the merit increaseSee, e.g.Cisneros, Ex. 1609.9 (Google documents noting
that it “tries to manage salaries in _ range and thus give minimal increases to very
strong performers who are paid relatively high 3pecifically Google’s documents show that an
employee whose salaryb&lowthe target salary would receive a larger percentage pay increas
than an employee whose salary exceeds the target even though both employeetheesame
performance reviewSeeCisneros, Ex. 1855.107. This demonstrates the coexistence of
performancebased pay and concerns of internal equity.

To contend that they valued “pay for performance” over internal equity, Defendbnts r
principally on declarations from top management in their human respueceuitment,
compensatiomand benefits departmentdHowever,the Courthas alreadyecognize that these
declarations were draftédr the specific purpose of opposiRtaintiffs’ class ertificationmotion,
and accordingly, the Court finds that these documents are of a diminished probativeC¥alae
re Wells FargaHomeMortg. Overtime Pay Litig.527 F. Supp. 2d 1053, 1061 (N.D. Cal. 2007)
(scrutinizing carefully declarations from Defendants’ employees thaapg “litigation driven”).
Indeed, many of the claims made in those declaratimmsconsistent with the discovery Plaintiffs
obtained from Defendants after the hearing on Plaintiffs’ initial class cattdn motion For
example, in a declaration created for the purposes ofsagpthe initial class certificatiomotion,
Mason Stubblefield (Intuit Vice President of Human Resolstased thatintuit does not use
salary bands or ranges, either for existing employees or new h8asblefieldDecl. 10. Yet,
in his depositiorafter the hearing on the class certification mgtidason Stubblefield took the
diametrically opposite position, when he stated tftilhére ar. bands [at Intuit] insidéhe
company . ... Each job that we have fits within a band . . . . Jobs fit into levels . . . . And diffe

numbers of levels get used in different job families based on business needs.” &tdldbdgfo.

67
CaseNo.: 1:CV-02509LHK
ORDERGRANTING PLAINTIFFS’ SUPPLEMENTAL MOTIONFOR CLASS CERTIFICATION

fent



United States District Court
For the Northern District of California

© 00 N o o b~ wWw N P

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o dN WwN B O

87:8-88:24. In light of these demonstratecbnsistencigghe Court is more persuaded by the
internal documestDefendants creatdakfore and during the argelicitation agreements, such as
CEOto-CEO emails, presentations regarding compensation and recruitment froesatieof
Defendants’ human resources departments, andafftee communications about inteirequity
concernsthan the declarations Defendants created to oppose class certificattestamdny that
is litigation driven

Defendants further rely on Dr. Shawegportto rebut Plaintiffs’ contentions that
Defendants maintained formalized compimh structures. Dr. Shaw opines that Defendants
maintain a “pay for performance” philosophy implemented by individual managees! lon
subjective evaluations of employees. Shaw Rep. Pt6Shaw further contends that.

Hallock’s “top of the box” theory is unsupportablgeed. 1141, 42, 54, 62, 66. Dr. Shaw opines
that, “[b]Jased on Defendants’ compensation systems, pay practices, and pay phjlasaphy
“would not expect that a suppression of wages to some employees would affect atlyoalhe
Technical Class membersld. at 27.

The Court finds Dr. Shas criticisms of Plaintiffs’ theories and of Dr. Hallock’s report
unpersuasive. Dr. Shaw's report is conclusory and contrangtoverwhelmingvidence in the
record. For example, Dr. Shaw rellesavily on the declarations Defendants created to eppos
class certification even though many of the claims in those declarations argsteanwith
Defendants’ own internal documentSeead. at 2621 n.25 & n.26; 21 n.30 & n.32; and 23 n.35;
Shaw App. C 111, 2,3,4,7,8, 10, 11, 18, 24; Shaw App. D TTFurther, &hough Dr. Shaw
emphasizes managers’ broad discretion in setting compendatid®hawdid not systematically
investigate whether Defendants supervised and controlled their managgeos’discretion, and
Dr. Shawadmits thashe did ot assess whether managedisicretionmade anysignificant
difference to employee payseeShaverSuppl. Decl. Ex. O (Shaw Depo.) 74:1-75:16, 93:16-22,
98:14-15. Dr. Shawalso asserts that, in technology-based firms, pay ranges assigned to job ¢
are “mere guidelines for managers” and thatpayof workersis highly individualized. SeeShaw
Rep. 1 30. However, the Court finds that Dr. Shaw’s emphasis on managerial discieimraiy/

to the extensive documentary evidence discussed above, which suggests thatites ahaamy

68
CaseNo.: 1:CV-02509LHK
ORDERGRANTING PLAINTIFFS’ SUPPLEMENTAL MOTIONFOR CLASS CERTIFICATION

pdes




United States District Court
For the Northern District of California

© 00 N o o b~ wWw N P

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o dN WwN B O

discretion wasgimited and that managers had to obtain autlation to deviate from Defendants’
compensation structuréSee supraection IV.B.2.a.iisee, e.g.Cisneros Decl., Ex. N (Fadell
Depo.) at 53 (stating that to deviate from a prescribed salary range,iAgpégers\would have
to pull in a bunch of people to then approve anything outside of that’yareEx. C (Arriada
Keiper Depo.) at 24 (Adobe admonished managers who deviated from salary rangesbieat
had “a minimum for a reas6ih Moreover,Dr. Shaw’scontentions regarding the individualized
nature of compensati@are contrary to the statistical analysis provided by Dr. Leardrich
show that ir@7% of class member employgears pay was within the prescribed rangeeamer
Suppl. Reply Rep. 11 31, 67.

Defendants’ principal contentionspwever, are challenges to Dr. Leamer’s statistical

analyses? Before the Court turns to an analysis of the competing methodologies of Dr.rLeame

and Defendants’ expeir. Murphy, the Court notes that the importance of these statistical mot
is diminished in light of the extensive documentary evidence that supports Plaintifis/ tfe
impact. In other contexts, courts have long natieak statisticaland anecdotal evidenosust be
considered in tandenteeCoral Const. Co. v. King Cnty941 F.2d 910, 919 (9th Cir. 1991)
(“[T]he combination of convincing anecdotal atatistical evidence is potent.”). Ti@®urt could
not identify a case dhe class certification stage with the level of documentary evidence Painti
have presented the instahcase. The Court agrees with Dr. Leamer thaefpretation of non-
experimental data needs to be sensitive to the context in which the data were generated, an
persuasive conclusions from the numerical data require the information in thecalii@ta and

the documents to be aligned.” Leamer Suppl. RebuttalREep. After all, class certification

19 Defendants moved to strike Dr. Leamer’s report in suggdttaintiffs’ initial motion for class
certificationfor failure to provide reliable, relevant, and admissible testimony UDaigoert v.
Merrell Dow Pharnaceutical 509 U.S. 579 (1993), and Rule 7G2lee Federal Rules of
Evidence. Defs.” Mot. to Strike Rep. of Dr. Edward E. Leamer (“Mot. to Strike”). BGR210.
The Court rejected Defendants’ motion in its April 5 Class Certification OiSeeApr. 5 Class
Cert. Order at 480 (“While the Court has concerns about the probativeness of some of Dr.
Leamer’s statistical evidence . . . the Court does not find this evidence is so meticatiplog
flawed as to warrant exclusion.”)n their Opposition to the Supplemental Motion for Class
Certification, Defendants do not raise anwrigaubertchallenges to the expert opinions set forth
by Dr. Leamer or Dr. HallockSeeSuppl. Opp’n.
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requires a holistic, qualitative assessment; as the Seventh Circuit haghetass certification
analysisis not “bean counting.’Butler, 727 F.3d at 801.

The Court now turns to Defendants’ contentions that Dr. Leamer’s methodolagies ar
unpersuasive. Defendants contend that Dr. Leamer should not have relied on averages in his
correlation and multiple regression analysesaus€l) averaging maskindividualized issue$2)
Dr. Leamer’s regression analysis is faulty due to an endogeneity proble(3) &idLeamer’s
statistical evidence cannot show causati®oppl. Opp’n 13-14Defendants argue that these flaw
render dubious Dr. Leamer’s conclusion that Defendants maintained a “rigid tnagars.” See
id. at -:2. The Court finds that several of Defendants’ arguments are contrary tovthaimternal
documents and methodologies. Moreover, the Court findP#fandantsremaining contetions
do not suggest that Dr. Leamer’s statistical analyses should be rejecledal@articularly in
light of the extensive documentary evidence that supports Dr. Leamer’s ¢onglu$hus, as
discussed belowhe Court rejects Defendahtontentions and accepts Dr. Leamer’s methodolog

Defendants’ primary criticisms of Dr. Leamer’s supplemental repanton his use of
averagingn his correlation and multiple regression analyseseSuppl. Opp’n at 1-2Defendants
take issue with Dr. Leamsruse of averages in his jaitle-by-job-title correlation analysjsvhich
analyzes the “movement over time of the average compensation of each titleevatlerage
compensation of the firm’s Technical Class.” Leamer Suppl. Rep. 1 4. Defendantsi¢bate
“[bly averaging the compensation of all employees who hold the same jolr félléioto the same
decile,” Dr. Leamer “necessarily wipes out thezy thing he is supposed to be measuringe—
significant variation in individual employees’ compensation.” Suppl. Opp’n at 5. Accdaling
Defendants, Dr. Leamer“sorrelation of averages would reach the same conclusion regardless
whether all employeesith the same job title received identical or vastly different compensatior;
over time and whether their compensation moved in lockstep or in opposite diréctcbra.6.
Defendants also object to Dr. Leamer’s use of averadas companyspecificmultiple regression
models, designed to detect the effects of internal foreesa(wage structure) acting on class
member compensation, as opposed to merely external market fSexegdat 56; 11-13.

Specifically, Defendants claim that Dr. Leamanrisltiple regression analysis masks individual
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variation by using average job title compensation data rather than individual cotigredata.
Id. at 13.

However, the Court finds that Dr. Leamer’s averaging of the data appeaekltcesults
that, inthe context of theorrelationand multiple regressicanalysesare consistent with
Plaintiffs’ theory that there issomewhat rigid wage structur®r. Leamemotes in hisebuttal
supplemental report that “the inherent noise in the individual level data tends to drotva out t
signal of the internal pay structure [Plaintiffs] are trying to detect.” Le&uppl. Rebuttal Rep. I
32. Dr. Murphy admits that averaging aggregate data is an appropriatecatatis| for the same
reasons given by Dr. Leger. Shaver Decl., Ex. N (Murphy Depo.) 553:18-20 (“The reason you
do the averaging is so that you are left with a more systematic part and theadatisyparts get
averaged out.”).

With respect to both correlation and multiple regression analysese®mer averaged the
compensation of employees within each job title. Leamer Suppl. Rep. 1 Y8k#8.this kind of
averagingnay havanasked some of the individual variatiomghin eachjob title, it was
necessary to determine whether there was a wage stractossjob titles. SeeAug. 8 Tr. at
97:11-22; 106:5-18° The Court is therefore not persuaded that it should disregard the correla}
analysis for the purposes of showing a wage structure across job titles. The Conctoos F
Analysisshows that approximately 90 perceneath employee’s compensation is explained by
common factors—primarily by job title. Leamer Rep. 1 128ug. 8 Tr. at 105:10-24Because
individual compensation is primarily determined by job title, as shown by the Comrotmmg=a

Analysis (which was run on an employegemployee basiwithout averagingseeLeamer Rep.

20 Dr. Leamer explains in his supplemental report that he chose to work with titgjese

because:
individual data is likely to be dominated by forces that operate at the individual
level, which can make it difficult to detect the firm wide effects including theadpre
of the antieold-calling agreements broadly across the firms. Averaging across
individuals in a title can average out the individual effects, thus making the firm-
wide effects more transparent. In addition, a-teékeel analysis provides a clearer
perspective on the compensation structures the documentary evidence shows
Defendants used to maintain their many employees and maintaimairggquity
among their employees.

Leamer Suppl. Rep. 1 19.
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128, Fig. 11), and the correlation and multiple regression analyses show that compeasass
job titles move together, the Court believes iatLeamer’s analysis bolsters Plaintiffs’ theory
that there is a wage structure in place under which an impact on some employlddsaweu
resulted in an impacotall or nearly all employees. The Court further notes that Dr. Leamer’s
conclusions in tt Common Factors and correlation analyses are consistent withainaentary
evidence that suggests that Defendants maintaif@thal wage structurand valued internal
equity.

Defendants’ contention that averaging rendered unpersuasive Dr. Leanadyses is
particularlyunconvincing considering th@tefendantshemselvesften aggregated their entire
compensation budget and compared it to the budgets of other firms, or matched job title
compensation within the company to similar titles across nhelitipmpanies See, e.g.Bock
Depo. 44:12-20 (Google Senior Vice President of People Operations, testifytiGptigie’s

bonus amounts were calculated by taking “a set of people in like jobs, you eatbeljjjjjjij
I Al those people, becauseettre in like jobs, will have the sarjjjjjjl)] - - - - The

I ! b based on I r=ther than on

-.”); see als&haver Decl., Ex. 122 (email frobori McAdams (Pixar Vice President of
Human Resources and Administration) to Sharon Coker (former Lucasfilm Diegxt@enior
Director of Human Resources), among others, asking about others’ salargenuueget for FY
'07 and stating “Ours - , bute may manage it closer. on average. Are you doing
anything close, more or less?”); Cisneros Decl., Ex. F (Streeter Depo-Aat(d&cussing how
Adobe uses aggregated and average data from Radford for job titles and classfiedtich it
then uses in developing its own compensation structure).

Defendants further criticizBr. Leamer’s supplemental expert repantanothesimilar
basis. Defendants contetitht Dr. Leamer ignores data that shows substantial variation in the
levels and changes individual employees’ compensation. In contrast to Dr. Leamer, Dr. Murp
examines variation at the individual employee level and finds substantial digenge
compensation over time for individuals who start with the same job title. Defendguntshent

these results show that it is wrong to infer that an increase in compensationdagraptoyees
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would result in an impact to all or nearly all employees. Rather, Defendantacttimaée the
results reflect managerial discretion. Opp’n at 10 @iMurphyRebuttal Rep.Exs. 2-3, & App.
B).

However, that Defendants differentiated pay is not inconsistenDwitbeamer’s finding
that the Defendants maintained compensation structures that restrairgitfe¢hexttiation. Indeed,
as discussed abeyhe evidence supports the notion that differentiation, such as based on a “p
for performance” philosophy, is not inconsistent with theories of internal edbéy, e.g.
Cisneroecl, Ex. 1609 (Google Chart showing that a high performance ratlhgesult in an
employee compensateo- of Google’s target salary having his/her salary increased by a
higher percentage than an individual with the same rating but compensated ahaglerehan
Google’s target salary). For exampBpogle noteghat it “tries to manage salaries in -
- range and thus give minimal increases to very strong performers whodrelpavely
high.” Id.; see alscCisneroDecl., Ex. 1855.107 (showing that managerial discretion and
performance based compengatis not necessarily inconsistent with prinegpbf internal equity at

Google).

SecondDefendants contend that Dr. Leamer’s multiple regression analysis is unpersuas

because isuffers from an endogeneity problem. Suppl. Opp’n atAl8:‘endogeneity problem][]’

ay

. . . arises when some of the same unmeasured common factors drive both the independent and

dependent variables.” Murphy Suppl. Rep. | Bégfendants argue that Dr. Leamer’s “external”
San Jose-Sunnyvaleanta Clara Metropolitan Statistical Area variadobel unnamed omitted
variablesaffect “both average job title compensation [the dependent varefddkleamer’s
‘internal’ firm-wide average compensation variable [the independent varial8eppl. Opp’'n at
13. Defendants argue that by ‘@iporing this endogeneityamong his variables, Dr. Leamer
improperly concludes that the “internal” variable meaningfully explainsagegob title
compensation . .while the‘external variable does not.ld. Defendants contend thaighs a
fundamental errathatrender®r. Leamer’'smodel uninformative and his inferendesm it

unsound.ld.
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The Court is not persuaded by this concafith respect to the San Jose variable,
Defendants have not provided quantitative analysis to show that the San Jose entplayiaigde
skews the results with respect to the internal-fivide average compensation variabkather,
Defendants offer the endogensdiiyeory without any support in the form of data, analysis, or cas
law. A similar lack of specificity plagues Defendants’ argumeitih respect to the unknown
variables that Defendants contend cahseendogeneityproblem. Specifically, asl&ntiffs note,
Defendants have not “identif[ied] a single omitted variable, or show[n] how addengyauld
change the results.Suppl. Reply at 9see alsd_eamer Suplp RebuttalRep. 1 61 (noting that Dr.
Murphy has “not presenteahyanalysis showinghat omitted nosrsharing external or internal
effects are responsible for the positive sharindm Leamer’s] results”).

Finally, Defendants argue that Dr. Leamer’s analyses cannot address tiengpfest
causation underlying Plaintiffs’ theory of skwide impactwhichDefendantsharacterize as
“whether compensation for class members was so rigidly interlinked thagye increase for some
would cause a wage increase for substantially &uppl. Opp’'n at 14That is, Defendants

contend that Platiffs have not demonstrated thhé antisolicitation agreementsausedany

depression in wagegdowever,Plaintiffs clarify that’ Plaintiffs never argued that the impact of the

agreements would have been ‘lockstethata $5 aise to one employee would have required a
simultaneous $5 raise across the firm.” Suppl. Reply at 8. Rather, as shown by the dogumer
evidence, “by shielding their employees from waves of recruiting, Defendahbnly avoided
individual raises, they also avoided having to make across-the-board preempéasesdo
compensation.”ld.

As the documentary evidence above demonstrates, there is compelling evideimcthéhat
absence of the ansolicitation agreementBefendants would have had to keastructural
preemptive or reactive changé&ee, e.g.Cisneros Decl., Ex. VV at 1q&heehy Depo.)
(explainingthat a group of Pixar employees’ base salary needed to be increased beausasix
“competing with technology companies in the Bay Area,[#@srecruiting team was hearing from
candidates that they were getting better offers elsewheteedmerSuppl.RebuttalRep.q 23

(citing deposition of Patricia Murrayntel Senior Vice President and Director of Leadership
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Strategy and former Pregint of Human Resources), in which Murray explained, in resporse to
guestion regarding whether Intel raised compensation for particular jolocasegr job ranges to
preemptively prevent attritiqri[i] f attrition was high in a particular job categ@gmewhere in the
globe, that would be a fact consideia the many facts we assessedl’he Court finds persuasive
Dr. Leamer’s statement that economists “analyze correlations, which arehputsed. . . to draw
causal conclusions when supported by compelling frameworks and complemefatiamation.”
Leamer SupplRebuttalRep.q 13. In the instant case, tt@mpellingdocumentary evidenadong
with Plaintiffs’ expert theories and correlation analysire capable of demonstrating causation o
a classwide basis.

In sum, the Court does not find persuasive Defendant€isms ofDr. Leamer’s
methodology. Defendants have not preseatginalysis that undermines Dr. Leamer’s analysis
and many of Diendants’ arguments are contradictedioyy documentary evidence. Accordingly,
the Court finds that Dr. Leamer’s methodology, in conjunction with and bolstered byt¢hsieg
documentary evidence, is sufficient to meet the predominance standardspebtr® impact.

d. Conclusion on Impact

Plaintiffs’ documentargvidencealong with theexpert reports and statistical analytest
rely on this evidencegstablish that common issues between class members will predominate d
individualissuesn proving antitrust impactThe documentargvidencesupportsPlaintiffs’ theory
that Defendants haddrmal compensation structures on a compamye basis that placed a
premium on internal equity concerns, and that collusive communications between various
Defendants limited the proportion of each Defendants’ budget that would be dedicatd to m
increases. Further, the evidence suggests that the Defendants benchmar&echffemsation
structures to external data aiedeach other. The documentamwidence and the expert reports als
support Plaintiffs’ theory that the top companies and top employees at these corsgianies
ceiling, based on which all oearly all employees of the Technical Class’s compensation was $
This extensive evidence goorts Plaintiffs’ theory that each technical employee’s compensatior

was linked to those of her peers within and across Defesidants.
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Plaintiffs havealsopresented documentary and expert evidence about labor market
dynamics that would have affedteompensation on a classwide basgier examplePefendants
would have had to take preemptive steps, through bonuses and raises to ward off threats of
poachingoby other Defendants. Further, Defendants would have had to reactdoldmalling
and poaching of employees by increasing compensation in response to the sprieachation
from outside and withibefendantsfirms. Because of the structural concerns regarding interng
equity and the existing rigid compensation structures, the evidencesssititat any such
preemptive or reactive stepa the absence of the aswlicitation agreementsyould havehad
classwide effecand would have impacted all or nearly all members of the Technical Class.

One examplewhich concerns interactions between Google andoaoty-Facebook,
illustratesmany of these theories, includitige significancef the threat imposed by cold calling,
the disruption of internal equity, and how these dynamics would have, in the absencentif the g
solicitation agrements, prompte®efendants to offer employees incentivemiaimize attrition

In March of 2008, Arnnon Geshufsogle Recruiting Directpdiscovered that noparty
Facebook had been cold calling into Google’s Site Reliability Engirge@®RE”) team.

Geshuri’s first response was to suggest contacting Sheryl Sandberg (Ghiatiay Officer for
non-party Facebook) in an effort to “ask her to put a stop to the targeted sourcindieftbed at
our SRE team” and “to consider establishing a mutualNot Call’ agreement that specifies that
we will not coldcall into each other.” Cisneros Decl., Ex. 614. Arnnon Geshuri also suggeste
“look[ing] internally and review[ing] the attrition rate for the SRE groupatiay, ‘{w]e may want
to consider additional individual retention incentives$eam incentive keep attrition as low as
possible in SRE."Id. (emphasis added). Finally, an alternative suggestion was to “[s]tart an
aggressive campaign to call into their company and go after their folks—no holels. béfe

would be unrelenting and a force of naturéd’

In August of 2008, after losing one of many employees to Facebook, Google’s Vice
President of Communications emailed Google’s executive management groupl &ahiibell
(Chairman of Intuit Board of Directors, Co-Lead Director of Apple, and adws@iobgle). In this

email, the Googl®&ice Presidenéxpressed concern about Facebook’s “poaching” and stated th
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she had “offered [the employee] different roles and discussed his future aeGmaghat she had
“gone as far as [she could] without making promises about pay or title that would igaifseast
problems across [her] teamld. Bill Campbell’s response was to ask, “Who should contact
Sheryl [Sandberg] (dFacebook Foundeiark [Zuckerberg]) to get a cease fire? We have to get
atruce.” Id. Facebook refused.

Facebook continued to poach Google’s employees. In 2010, for ex-lef
Facebook’s new employees were recruited from Google. Leamer Rep.  109. Ayggpitin
October 2010, Google began studying Facebook’s solicitation strateg month later (and two
months after the DOJ mageblic its investigation of Defendants), Google announced its “Big
Bang,” whichinvolved an increase to the base salarglobf its salaried employees by 10% and
provided an immediate cash bonus of $1,@08ll employees Shaver Decl., Ex. 46. In an internal
email,LaszloBock (GoogleSenior Vice President of People Operations) explained that the
rationale for the Big Bang included: (1) being “responsive to risingiaiiyit(2) supporting higher

retention because “higher salaries generate higher fixed costs;” and (3) yngtiategic

because statips don’t have the cash flow to match, and big companies are (a) too worried abput

internal equity and scalability to do this and (b) don’'t have the margins to do this.” Slealer
Ex. 48.

The increased salaries within Google impac¢hedother Defendants as well. For example
Googlés “Big Bang' disrupted Apple’s compensation structure by forcing Apple to pay more fq
new hires which then created internal equity issues with current employead. ADarez (Apple

Recruiting Managerrad former Research Manager) responded as follows:

We will go back and review internal equity again and come up with a new proposal
for your review. . .

This is due to the market changing.
This will most likely create an internal comp issue with current employeesdén o

to stay ahead and be competitive, we must be aggressive with our offers in order to
close good talent. Having these new data poaill help justify adjusting current
employees. Great talent does come at a cosflust as a data point, Google gave

its employees a 10% increase to deal with the aggressive offers out in the marke

Cisneros Decl., Ex. 1376. Google’s reaction to Facebook’s solicitation of its englapee

Apple’s subsequent reaction to Google’s actions, demonstrates the weaknessidamste
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contention thathe impact of the anBolicitation agreements was localized to individual employe
who would have been solicited but for the agreements or that class members would have begd
impacteddifferently depending on their individual circumstances. These contemporaneous
reactions of the Defendants to genuine competition for labor suggest insteaéithasponse to
widespread solicitation of their employees would have been structural ttedhandividual.
3. Damages

In addition to disputing whether Plaintiffs can show impact on a classwide bapsyties
dispute whether Plaintiffs can show damages dasswide basisThe Supreme Court has held
that damage¥c]Jalculations need not be exact, but at the ctassification stage (as at trial), any
model supporting a ‘plaintiff's damages case must be consistent with its liabgiy particularly
with respect to the alleged anticompetitive effect of the violdtioBomcast133 S. Ctat 1433
(citing ABA Section of Antitrust Law, Proving Antitrust Damages: Legal and Econdssues 57,
62 (2d ed. 2010)). In other words, “a damages suit cannot be certified to proceed asctiatass
unless the damages sought are the result of thewldssajury that the suit alleges.Butler, 727
F.3d at 799emphasis in original)

Here, Plaintiffs rely on theegxpert, Dr. Leamer, to demonstrate that they can use reliablg
methods to ampute damages by applying clasde methods and analyseSeeClass CertMot. at

22 (citing Leamer Rep. 1 135-48). Dr. Leamer concluded that common evidence andseregr

approach coulde used to create a model for quantifying the estimated cost to Technical Class

membergesulting fromDefendants’ challenged condudtl. f 14148. This model generated
percentages by which Defendants undercompensated their Technical Clagseem each of
the conspiracy yeardd., Fig. 24. Specifically, Dr. Leamer estimated the effect of the-anti

solicitation agreements by contrasting congagion during the periods when the aiicitation
agreements were in effect with compensation before and after thsohitation agreementdd.
9 136. Dr. Leamer’s model incorporat@dange of variables designed to account for factors
including: (1) age, sex, and years at the company; (2) the effects on congrecaasied by the
antisolicitationagreementq3) the effects caused by factors specific to each Defendatfirm

revenue, total number of new hires, etc.); and (4) the effects caused by the inHaaly,. Fig.
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23. Dr. Leamer used the model to show thagtitesolicitationagreements hasome impact on
the Technical Class generally, and to estimate the average or netangensation at each
Defendanfiirm during the period in which the argelicitation agreements were in effeGeed.
Fig. 24; Reply at 33Dr. Leamer’s modehccounted for variations in the effect of the anti-
solicitation agreements over time and for variations among differeas kihemployeesld. |
146. Dr. Leamer contended that this econometric model of employee compensation coulld bg
in a straightforward formulaic fashion in conjunction with Defendants’ compensadita to
calculate damages for employees in the Technical C&esad. | 148;see alsad. Figs. 3 & 4.

In the Court’s April 5 Class Certification Order, the Cagnhsidered Defendants’
criticisms of Dr. Leamer'€onduct Regression, but ultimately foutheé Conduct Regression
modelsufficient tosatisfyPlaintiffs’ burdenfor the purpose of Rule 23(b)(3) on the issue of
damages.Apr. 5 Class Cert. Order at 43-44.

First, the CourtejectedDefendants’ criticism that Dr. Leamer failed to conduct a
sensitivity analysis-an “exploration of how sensitive [a model’'s] conclusions are to a choice of
variables.” Leamer Dap at 351:4-6. Defendants argued that Dr. Leamer should have perforn
“disaggregated” analyses for each Defendant using only data from that Defeedgribyees.
However, in light othe limited compensation data available to Dr. Leamer, LeR®ely Rep
199, includinghe relatively short lengtbf the data period, 2001-2011, the Court found that
aggregation may provide “a [more] robust analysis and yield more reliable aadmaaningful
statistical results.’Ellis v. Costco Wholesale Cor285 F.R.D. 492, 523 (N.D. Cal. 2012)he
Court also was not persuaded by Dr. Murphy’s competing disaggregated model—whidedl
42 Defendanspecific variablespnly 28 ofwhichrelatedto the effect of thantisolicitation
agreementsseeMurphy Rep., App. 9Ahecausehe Court found that Dr. Murphy’s usetbht
many variablegouldalso “minimize artificially” the effects of thanttsolicitationagreements by
spreading those effexcacross a wider range of variabl&eeApr. 5Class Cert. Order at 380
(citing Leamer Repl\Rep 1 101).

Second, the CourgjectedDefendants’ criticisms ddr. Leamer’s choice of a benchmark

period. Apr. 5 Class Cert. Order at 40; Mot. to Strike at D&fendants argukthat, if the
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benchmark period/aschanged from the two years preceding and the two years following the
period during which thantisolicitationagreements were in effect to only the two years followin
this period, then the model shednet over-compensation rather than under-compensédsiee.id
However,the Court noted th&efendants failedo explain why the benchmark period should be
limited in this way. Apr. 5 Class Cert. Order at Mefendantslid not show that the pre-conduct
data washot comparable to data from the conduct period and therefore should be excluded.
Furthermore, the Couexpressed concethat, in altering the benchmark periods, Defendants
reduced the total amount of data available regarding the non-conduct periods, whicherould t
result in less accurate resultsl. at 4041.

Third, the CourtejectedDefendantsargument that the Condt Regression was flawed
because Dr. Leamer failed to include a variable to “control for changes walire of . . . equity
compensation [to employees] over time.” Mot. to Strike at 13. Defendagusdthat when Dr.
Murphy introduced an equity vahbke, specifically a variable that tracks changes in the S&P 500
the Conduct Regression yielded much smaller under-compensation for tBalaiked Employee
Class and overcompensation for the Technical ClassMurphy Rep. 1 138. The Court was not
persuaded by Defendants’ contention becahseequity variable Defendants seleetealvariable
reflecting changes in the S&P 58@rackedvariations in the stock price of hundreds of unrelated
companies.SeeLeamer Reph\Rep 1 89. Thus, the fact that incing this variable significantly
altered the results of Dr. Leamer’s analylits not persuade the Court that Dr. Leamer’s results
should be disregarded or that the Conduct Regression is flawed.

In addition to the sensitivity issues discussed above, Defendants argued that the Cond
Regression watawed because Dr. Leamer failed to account for the fact that compensation fof
employees within the same firm is correlat&eeMot. to Strike at 16; Murphy Rep. § 126. Dr.
Murphy opined that, given this correlation, Dr. Leamer should have clusteredrtiargtarrors.
SeeMurphy Rep.  12¢°A generally accepted method to take into account the fact that
observations used to estimate a regression cfhtgroups’ of observations thate affected by
certain common factors (such as those affecting a particular company or pressingle year) is

commonly referred to as ‘clustering’ the standard errorE9r the reasons set forth belohe t
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Court did not findthat Dr. Leamer’s failure to cluster the standard eqpoosideda sufficient basis
to reject the Conduct Regression. Apr. 5 Class Cert. Order at 42.

Even assuming that Dr. Leamer should have clustered the standard errorg,ttiet fac
when the errorsvereclustered, the Catuct Regression’s resulgerenot statistically significant at
the 95 percent confiden¢evel did not persuade the Court that the regressiasunpersuasive.
See Cook v. Rockwell Int'l Cor»80 F. Supp. 2d 1071, 1105 (D. Colo. 2006). Dr. Murphy
testified that a model’s results need not necessarily be statistically signifidaareliable
Murphy Depoat366:14-20. Further, as explained by Dr. Leamer, adjusting the standard erro
wasonly one way of controlling for correlations between eyipes. Seel eamer Reply Rep.
1976, 78, 82, 83. Another approach would be to include variables to explain the commonaliti
across firms.See idf 83. The Court noted that Dr. Leamer hadeady included one such
variable, revenueSee idf{ 8283. Thus, the Court concludétat Dr. Leamer’s failure to cluster
the standard errors did not provide a sufficient basis to conclude that the Conducti®etarsd
to provide a reliable methodology for the purposes of class certification. Apr. 5Gelds©rder
at 42.

Defendants now raise additional arguments not raised in their initial oppdsitcontend
that Dr. Leamer’s methodology cannot be used to show that common questions are likely t
predominate with respect to damages. Specificalhgweng theirargument that the use of a
single conduct variable for all Defendants was inappropfidbefendants argue that Dr. Leamer’s

most recent correlation analyses show that total compensation and changesamtpéadsation at

1 Defendants also contend that, because the Court “encouraged’ Leamer to addveesther
additional variables were needed,” Suppl. Opp’n at 23, and Dr. Leamer did not add varialsles
Conduct Regression analysis, Dr. Leamer’s model should be rejected now. Defemgaatthat
this is an issue of even greater importance now that Dr. Leamer opinesnipgnsation within a
firm is highly correlated. Suppl. Opp’'n at 23. Defendants maintain that, “[w]ithcatiating for
the correlation, Leamer’s model cannot reliably determine or measuretiongienages.” Suppl.
Opp’n at 23-24 (citing Murphy Suppl. Rep. 11 68-69). Dr. Leamer contends that he “consider
whether to add any varilds” but is “not aware of any [he] need][s] to add at the present time.”
Leamer Suppl. Reply Rep. 1 66. Given that the Court’s acceptance of the Conduct Gtegsessi
means oproving and calculating harm to the Class was not contingent upon Dr. Leamer’s add
of more variables to his analysis, the Court does not reject Dr. Leamer’'s molil basis.
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Defendantslivergedand sometimes moved in opposite directions. Suppl. Cga24(citing
Leamer Rep., Tables 1 and 2). Defendasterthat, in light of thesédivergences, the use af
single conduct variable for all Defendants is inappropriate. As set forth Apthié Class
CertificationOrder, Dr. Leamer’s decision to use a single variable in his Conduct Regreasion \
understandable because “the availgbtenpensationfiata regarding Defendants’ compensation
practices [is] ‘limited” Apr. 5 Class CerOrde at 3940. Dr. Leamer’s approach of aggregating
Defendants’ data and calculating a single conduct variable, rather thartheslimgited data
regarding each Defendant to calculate separate conduct variables, “allowe@iDerlto produce
a ‘more cohenat, more efficient model.”ld. The Court is not persuaded that Dr. Leamer’s use
a single conduct variable prevents the Conduct Regression from serangliablemethod of
determining damages.

Finally, Defendants argue that Dr. Leamer’s Conduct Regression is overly setasitive
variable choice.Opp’n at 24. The Court disagred3r. Leamer specificalladdresses this concern
in his replyreport and rebuttal supplemental expert repS8geleamer Replh\Rep. | 85-97
LeamerSuppl.RebuttalRep.J 66 (discussing “the lack of sensitivity of [his] findings to inclusion
of alternative external control variables such as firm stock prices and feraulifievel of
aggregation.”). The Court is not persuaded that the Conduct Regressionssadsdsitive to
variable choice that it cannot be used to satisfy Plaintiffs’ buatlelass certification

Because Dr. Leamer’s model is supported by the economic literature (imchdi
Shaw’s), is statistically robusté., insensitive to alternative control variables), and is buttressed
Dr. Leamer’s subsequent analysiee Court finds that Dr. Leamer’s model is capable of
calculating classwide damageSuppl. Reply at 15.

4. Conclusion Regarding Predominance

This Court’s rigorous analysis shows that common issues are likely to prederaver
individual issues. Importantly, this Court’s analysis of predominance involves atatjuali
assessment.See Butler727 F.3d at 801This qualitative assessmentindes some analysis into
how this case, should it proceed to trial, would actually be litigédedin re New Motors522

F.3d at 20 (“Under the predominance inquiry, a district court must formulate some fivadksa

82
CaseNo.: 1:CV-02509LHK
ORDERGRANTING PLAINTIFFS’ SUPPLEMENTAL MOTIONFOR CLASS CERTIFICATION

<

by




United States District Court
For the Northern District of California

© 00 N o o b~ wWw N P

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o dN WwN B O

to how specific issues will play out in order to determine whether common or indivsduaki
predominate in a given case.” (internal quotation markisteat)).

As such, this Court notes that there is no dispute that antitrust violation can be shown
exclusively evidence that is common to the entire Technical Class for the rdasussed above.
The Court further finds thantitrust violation idikely to be a central, disputed issue at summary
judgment and at trialDefendants have made quite cledmoth through their motions to dismiss
and their initial opposition to the motion for class certificatidhat Defendants will seek to
contest the igge ofantitrust violationby contending that their agreements had noantipetitive
effect on the market. Specifically, Defendants have stated that they interaartoristrate that the
agreements should be evaluated under the rule of reason, werabbasmd lawful under that
standard, and could not have conceivably had any adverse effect on compensatioalevant r
labor market.” Opp’n at 5, n.1IThe Supreme Court has stated that the rule of reason analysis
entails “significant costs” and isteh “extensive and complex3ee Arizona v. Maricopa Cnty.
Med. Soc'y457 U.S. 332, 343 (1982).

Given the considerable, compelling common proof Plaintiffs have submitted regarding
Defendants’ alleged antitrust violation, as well as the parties’ actionstinditiaat they will
vigorously litigate the question of whether Defendants engaged in an antitdasiow, this
guestionis likely to be central to this litigationAt the very least, this aspect of the trial should ng
be understatedSeeln re Static Random Access Memory (SRAM) Antitrust | Big¢ F.R.D. 603,
611 (N.D. Cal. 2009) (“Plaintiffs need not show that there will be common proof on each elem
of the claim. ‘In pricefixing cases, courts repeatedly have held that the existence cdispiracy
is the predominant issue and warrants certification even where significantduadissues are
present.” (quotingrThomas & Thomas Rodmakers, Inc. v. Newport Adhesives & Composites, |
209 F.R.D. 159, 167 (C.D. Cal. 20028%8e6 Newbergon Class Actions § 18.25 (4th ed. 2002)
(“[Clommon liability issues such as conspiracy or monopolization have, almostiblyatieen
held to predominate over individual issues.”); 7AA Charles Alan Wright, Arthur MdllBtary
Kay Kane,Federal Practiceand Procedure8 1781 (3d ed. 2005) (“whether a conspiracy existed

IS a common question that is thought to predominate over other issues in thectaGeides &
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Co. Fin. Servs. v. A.G. Edwards & Sons, 1802 F.3d 91, 108 (2d Cir. 2007) (“Even if the distric
court concludes that the issue of injumyfact presents individual questions, however, it does not
necessarily follow that they predominate over common ones and that classraetiment is
therdore unwarranted.”). As a result, the voluminous classwide praaftiifust violationweighs

in favor of a finding that common questions predominate.

In addition to concluding that common questions will predominate with respect to the
central elemendf antitrust violationthe Court, having conducted a rigorous analysis, also finds
that common questions will predominate over individual questions with respect to impact. T
extensive documentary evidence suggests that Defendants maintained avegenstiructure and
valued internal equity. This suggests that the switcitation agreements had a structural impact
on class members’ compensation. Furthermore, the Court, having taken a hard look attiie e
reports, concludes that Plaintiffs have presented a methodology that supportsgtiiatithe
evidence common to the class will be utilized in demonstrating impacally, the Court finds
that Plaintiffs have set forthraethodology for calculating damages on a classwide basis. Thusg
following a rigorous analysis, the Court finds that Plaintiffs have satistiedZ3(b)(3)’s
predominance requiremewtth respect to all three elementantitrust violationimpact, and
damages

C. Rule 23(b)(3):Superiority

Rule 23(b)(3) also tests whether “a class action is superior to other s aiketihods for
fairly and efficiently adjudicatinghe controversy.” Fed. R. Civ. P. 23(b)(3). Under Rule 23(b)(1
the Court must consider four nexelusive factors in evaluating whether a class action is a
supeior method of adjudicating plaintiffs’ claims: (1) the interest of each class nmembe
individually controlling the prosecution or defense of separate actions; (Xtéme and nature of
any litigation concerning the controversy already commenced against the class; (3) the
desirability of concentrating the litigation of the claims in the particulanfipand (4) the
difficulties likely to be encountered in the management of a class a&ioser, 253 F.3d at 1190-

92.
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Plaintiffs state that[t]lass treatment is by definition superior to thousands of individual
claims in an antitrust case where common issues of liability and impact predoiniDiass Cert.
Mot. at 23 (citingn re TFT-LCD (Flat Panel) Antitrust Litig.267 F.R.D. at 314 [I} f common
guestions are found to predominate in an antitrust action . . . the superiority prerequislee of R
23(b)(3) is satisfied)). Plaintiffs contend thaflass members’ individual damages, even after
mandatory trebling, are insufficiently large torvaant individual litigation.In re TFT-LCD (Flat
Panel) Antitrust Litig. 267 F.R.D. at 314-15 (noting that, in antitrust cases, individual damageg
“are likely to be too small to justify litigation, but a class action would offer thasesmall
claims he opportunity for meaningful redress”).

Plaintiffs further contend thafc]lass treatment will also be more manageable and efficig
than hundreds or thousands of individual actions litigating the same issues wiyhdesdrtal
proof. . . .Either cefendants colluded or they did not; either their conspiracy artificially sugguates
their compensation structure or it did not. Any trial here will focus on these questidnise
same evidence, whether it involves a single employee or the Class as a whads. CTa@ttMot. at
23-24.

Defendantshoweverarguethat “[tjhe ‘numerous and substantial separate issues’ each
class member would have to litigate to ‘establish his or her right to recover vmallyidneans
that ‘class action treatment is ribe ‘superior’ method of adjudicatidnOpp’n at 25citing
Zinser, 253 F.3d at 1192). During the hearing on Plaintiffs’ Supplemental Motion for Class
Certification, Defendants proposed instead holding multiple “bellwether” taascommodate
the groups of people impacted. Aug. 8 Tr. at 31-32. In response, counsel for Plagu#fs that
such an approach would not conserve resources because, “in every single case, tfénmpaot
would be the opinion that this conduct . . . affected the pagtate of the entire companyld. at
67-68. The Court agrees. Given that Plaintiffs’ case rises and falls witlt@h@&inon evidence,

the Court does not find that conducting numerous bellwether, trthlsh will effectively be trials
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with Plaintiffs representing subclasses of employegl ease case managemeftt.In fact, this
would merely multiply the number of trials with the same issues and evidence.

Thus, the Court finds th#hhe Technical Clagsiembers’ interests weigh in favor of having
this case litigated as a class action. In addition, the nature of Defendantstallegyarching
conspiracy and the desirability of concentrating the litigation in one procesdigg heavily in
favor of finding that class treatment is superior to other austlof adjudication of the controversy
See Zinser253 F.3d at 1190-92. The Court also §titht questions regarding manageability
weigh in favor of finding class treatment superior to other methods of adjudicatios, the
Court finds that Plainti§ have satisfied the superiority requirement.

V. CONCLUSION

For the reasons set forth above, the Chuods that Plaintiffs have satisfied all of the
requirements for Rule 23(a) of the Federal Rules of Civil Procedure, as whedl ijuirements of
Rule 23(b)(3). Accordingly, the Court GRANFaintiffs’ Motion for Class Certificatiomas to the
Technic& Class and appoints&amed Plaintiffs as Class Representatives
IT IS SO ORDERED.

Dated:October 24, 2013 juf H.‘ m\.
LUCY I@KOH
United States District Judge

22 Defendants further suggest that certifying the Technical Class would tteéafRules Enabling
Act because it would prevent Defendants from asserting statutory defendash they are
entitled. In making this argument, Defendants rely on a sectiDakdsin which the Supreme
Court held that Rule 23(b)(2), which provides for the certification of a class seekingtive
relief and not damagesvas not an appropriate vehicle for certifying a class of discrimination
plaintiffs who sought backpay under Title VII. Oppit 25 (citingDukes 131 S. Ct. at 2561)The
Supreme Court held that the putative class could not be certified in part becaudertiarde
would not be able to litigate Title VII defenses that it may have had against indiviassl ¢
members.Dukes 131 S. Ct. at 2561. As a result, class certification would have expanded
plaintiffs’ substantive rights under fle VII. This Dukesholding applied to a class under Rule
23(b)(2), which provides for oniyjunctive reliefand not for damages; thus, this holding is
inapplicable to the instant casBurther, Defendants here have identifiedany statutory defenses
thatDefendantsvould have against particular class members, nor have Defendants contendeq
certification would expand Plaintiffsights under the antitrust laws.

86
CaseNo.: 1:CV-02509LHK
ORDERGRANTING PLAINTIFFS’ SUPPLEMENTAL MOTIONFOR CLASS CERTIFICATION

tha



	UNITED STATES DISTRICT COURT
	NORTHERN DISTRICT OF CALIFORNIA
	SAN JOSE DIVISION
	Dr. Leamer looked to standard economic labor theory and statistical analyses as additional evidence that the anti-solicitation agreements would broadly affect members of the Technical Class.  He explained that his “statistical task is to identify the ...
	In his first expert report, Dr. Leamer conducted regression analyses based on Defendants’ salary structures and compensation data, to which the Court referred as Dr. Leamer’s “Common Factors Analyses.”  See Leamer Rep., Figs. 11-14.  Specifically, Dr....
	ii.  Dr. Hallock’s Opinions Based on Defendants’ Testimony, Contemporaneous Documents, and Data

