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mployee Antitrust Litigation

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No.: 11-CV-02509-LHK

IN RE: HIGH-TECH EMPLOYEE

ANTITRUST LITIGATION ORDER RE: DEFENDANTS

OF DR. LEAMER

THIS DOCUMENT RELATES TO:
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Doc. 7

MOTIONS

REGARDING DR. LEAMER AND
DEFENDANTS’ JOINT MOTION FOR
SUMMARY JUDGMENT BASED ON
MOTION TO EXCLUDE TESTIMONY

On January 9, 2014, Defendants jointly movesttike portions of Dr. Edward Leamer’s

reply report. ECF No. 557 (“Strike Mot.”). Prdiffs filed an opposition. ECF No. 600 (“Strike

Opp.”). Defendants filed a reply. ECF No. 714 (f& Reply”). On January 10, 2014, Defendants

jointly moved to exclude the testimony of Dr.dmeer. ECF No. 570 (“Leamer Mot.”). Plaintiffs

filed an opposition. ECF No. 604 (“Leamep”). Defendants filed a reply. ECF No. 715

(“Leamer Reply.”). On January 9, 2014, Defemiddfiled a joint motion for summary judgment

based on their motion to exclude Dr. Leamégstimony. ECF No. 556. Plaintiffs filed an

opposition. ECF No. 603. Defendafited a reply. ECF No. 712.
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The Court held a hearing on these motiondMarch 27, 2014. Having considered the
briefing, relevant law, and oral argument, @aurt GRANTS in part and DENIES in part
Defendants’ motion to strike Dr. Leamer’s rep@ENIES Defendantghotion to exclude Dr.
Leamer’s testimony und&aubert and DENIES Defendants’ joimiotion for summary judgment.
l. BACKGROUND

Plaintiffs Michael Devine, Mark FichtneBiddharth Hariharan, and Daniel Stover, on
behalf of themselves and a class of those silyitatuated, filed the istant litigation against
Defendants Adobe Systems Inc. (“Adobe”), Aplrie. (“Apple”), Google Ir. (“Google”), Intel
Corp. (“Intel”), Intuit Inc. (intuit”), Lucasfilm Ltd. (“Lucasfilm”), and Pixar. ECF No. 65.
Plaintiffs allege that the Dafielants entered into several bilaleagreements with each other
pursuant to which the parties to the agreeémeruld not cold call each other’'s employelels  55.
The crux of Plaintiffs’ complaint is that thesiaberal agreements together form an overarching
conspiracy that suppressed wafsall of Defendants’ employeelsl. Plaintiffs contend that
Defendants’ agreements violated Section 1 efS3herman Antitrust Act, 15 U.S.C. 8§ 1, and
Section 4 of the Clayton Antiist Act, 15 U.S.C. 8§ 15.

Plaintiffs filed a Consolidatd Amended Complaint, the operative complaint, on Septemk
13, 2011 See id Defendants filed a Joint Motion to Diga the consolidated amended complaint
on October 13, 2015eeECF No. 79, and, with leave of th@@t, Lucasfilm fled its separate
Motion to Dismiss on October 17, 20keECF No. 83. Following fulbriefing on both motions
and a hearing on January 26, 20d&2ECF No. 108, the Court grantedpart and denied in part
Defendants’ Joint Motion to Dismiss and denietasfilm’s Motion to Dismiss on April 18, 2012,
seeECF No. 119.

On October 1, 2012, Plaintiffs filed their motion for class certificaiiomhich Plaintiffs
sought to certify a class made up of all of Defents’ employees during the conspiracy period.
After full briefing and a hearing, th@ourt granted in part and denigdpart the motion on April 5,
2013.SeeECF No. 382 (“April Order”). Irthat order, the Court denied the motion to certify the

class, but appointed interim @@ad Counsel and Class Counsel.The Court’s analysis focused
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on the predominance requirement of Rule 23(l){3he Federal Rules of Civil Procedure. The
Court found that Plaintiffs had not demonstratest common questions would predominate with
respect to the antitrust impadement of Plaintiffs’ claimld. at 29. The Court, however, gave
Plaintiffs leave to amend to address the Coudiscerns in light of the fact that Defendants had
not produced the discovery needed for class certificdtioat 47, 52.

On May 10, 2013, Plaintiffs filed a supplemdmtetion for class certification, seeking
certification of a narrower clagd technical employees. Whileghmotion was pending, Plaintiffs
reached a settlement with Pixauacasfilm, and Intuit, which thedirt has preliminarily approved.
After full briefing and a hearindghe Court granted Plaintiffs’ ntion for class certification on
October 24, 2013. ECF No. 531 (“October Ordefhe Court certied the classf technical
employees because Plaintiffs had met theidenmunder Rule 23. Defendants sought interlocutor
review of the Court’s class d#ication order. On Januand4, 2014, however, the Ninth Circuit
exercised its discretion to g Defendants’ petition fommediate review. ECF No. 594.

On March 28, 2014, after full briefing, the Cbdenied the Defendasitindividual motions
for summary judgment filed by Adobe, Apple, Google, and II5ie€ECF No. 771. This Order
addresses Defendants’ joint motimnstrike Dr. Leamer’s reply port, Defendants’ joint motion to
exclude Dr. Leamer’s testimony und2aubert and Defendants’ joint motion for summary
judgment based on their motion to exclulde testimony of Dr. Leamer.

. LEGAL STANDARDS

A. Motion to Exclude Testimony underDaubert

Federal Rule of Evidence 702 allows admisgibaxpert opinions based on “scientific,
technical, or other specialized knowledge” if sachopinion would “helghe trier of fact to
understand the evidence or to determine aifeissue.” Fed. R. Evid. 702. Expert testimony is
admissible if it is botlelevant and reliabldaubert v. Merrell Dow Pharms., IncG09 U.S. 579,
589 (1993). When considering expert testimony, tla¢dourt acts as a “galteeper” by assessing
the soundness of the expert’s methodology to exclude “junk scidfstate of Barabin v.

AstenJohnson, Inc740 F.3d 457, 463 (9th Cir. 2014ge Kumho Tire Co. v. Carmichabl6
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U.S. 137, 147-48 (1999aubert 509 U.S. at 589-90. An expavitness may provide opinion
testimony if: (1) the testimony is based upon sigfitfacts or data; jZhe testimony is the
product of reliable principles amdethods; and (3) the expert hakatdy applied the principles

and methods to the facts okthase. Fed. R. Evid. 702. Und@ubert in determining reliability,

courts can consider (1) whethethaory or technique “can be (and has been) tested;” (2) “whether

the theory or technique has been subjectgxbér review and publicatig’ (3) “the known or
potential rate of error;” and (4) whether theségeneral acceptance” of the methodology in the
“relevant scientific community.Daubert 509 U.S. at 593-94“[F]ar from requiring trial judges to
mechanically apply thBaubertfactors . . . judges are efed to broad discretion when
discharging their gakeeping function.United States v. Hanke203 F.3d 1160, 1168 (9th Cir.
2000) (citation omitted). The proponent of the ekpas the burden of proving admissibility by a
preponderance of the evidentest v. Merrell Dow Pharmaceuticals, In&9 F.3d 594, 598 (9th
Cir. 1996);Daubert 509 U.S. at 592 n.10.

Rule 702 “mandates a liberal standardtfee admissibility of expert testimonyCook v.
Rockwell Int'l Corp.580 F. Supp. 2d 1071, 1082 (D. Colo. Dec. 7, 20D&ybert 509 U.S. at
588 (Rule 702 is part of ti&beral thrust” of the Federal Rules of Evidenc@yrn v. Burlington
N. Sante Fe R.R. G897 F.3d 1183, 1196 (9th Cir. 2005) (“The Supreme Cowaubert[] was
not overly concerned about the prospect siaate dubious scientiftbeories may pass the
gatekeeper and reach the jury under the libsteaddard of admissibility set forth in that
opinion[.]"). Thus, the inquiry into admissibilityf expert opinion is a “flexible one,” where
“[s]haky but admissible evidence is to be at&tky cross examination, contrary evidence, and
attention to the burden gfoof, not exclusion.Primiano v. Cook598 F.3d 558, 564 (9th Cir.
2010) (citingDaubert 509 U.S. at 596). The “district judge‘@sgatekeeper, not a fact finder.’
When an expert meets the level established by Rule 702 as explaibeabiart the expert may
testify and the jury dedes how much weight tgive that testimony.Id. (citation omitted).

B. Motion to Strike Testimony

! The Supreme Court has cautioned tizdtiberts list of specific factos neither necessarily nor

exclusively applies to allxperts or in every caseKumho Tire 526 U.S. at 141.
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Rule 26(a)(2)(B) provides that an erpeitness’s opening report must contain
“a complete statement of all opinions the wasavill express and the basis and reasons for then
together with “the facts or datamnsidered by the witness in fanmg them” and “any exhibits that
will be used to summarize or support thefed. R. Civ. P. 26(a)(2)(B)(i)-(iii). Rebuttal
disclosures of expetéstimony are “intended solely tordgoadict or rebut evidence on the
same subject matter identified by another partyits expert discloses. Fed. R. Civ. P.
26(a)(2)(D)(ii). “Rule 37(c)(1) giveteeth to these requirementsfogbidding the us at trial of
any information required to be disclosed bydr26(a) that is ngproperly disclosed.Yeti by
Molly, Ltd. v. Deckers Outdoor Cor®59 F.3d 1101, 1106 (9th Cir. 2001). This rule requhies
exclusion of untimely expert wiess testimony, unless the “parfjfailure to disclose the
required information is substaaity justified or harmless.Id. (citation omitted). The moving party
bears the burden of showingliscovery violation has occurre8ee Hernandez ex rel. Telles-
Hernandez ex-rel. Telles-Hernande®utter Medical Center of Santa Rp2808 WL 2156987, at
*13 (N.D. Cal. May 20, 2008). Once that burdesasisfied, the burden shifts and the nonmoving
party must prove that its failute comply with Rule 26 was either justified or harmlé&sti by
Molly, 259 F.3d at 1107.
1. ANALYSIS

A. Defendants’ Motion to Strike andMotion to Exclude Dr. Edward Leamer

Defendants move to strilortions of Dr. Leamer’s December 2013 reply report and to
exclude Dr. Leamer’s testimony und2aubert Specifically, Defendantsiove to strike Dr.
Leamer’s use of a 50% statistical significattoeory to defend his “conduct regression,” Dr.
Leamer’s arguments relating teetftotal new hires” variable ihis conduct regression, and Dr.
Leamer’s arguments relating to his use of cesthpensation in his conduegression. Defendants
move to exclude undé&aubertDr. Leamer’s testimony, raising four specific challenges to his
conduct regression model.

The Court first sets forth the relevant history of expert reports submitted in this case, a

summary of Dr. Leamer’s conclusions, and a samynof significance testing as necessary conte
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and background for Defendants’ motions tikstand exclude Dr. Leamer’s testimony. For
reference, the Court notes that all the challeng&efendants’ motion to strike and motion to
exclude pertain solely to Dr. Leamecsnduct regression model detailed below.
1. Summary of Expert Reports and Dr. Leamer’s Analysis

At the class certification stagDr. Leamer submitted foexpert reports on Plaintiffs’
behalf: (1) October 1, 2012 (“Class Cert.ddmg Rep.”), ECF No. 190; (2) December 10, 2012
(“Class Cert. Reply Rep.”), ECF No. 558-4) (8ay 10, 2013 (“Suppl. Class Cert. Rep.”), ECF
No. 558-5; and (4) July 12, 2013 (“Suppl. Classt(eeply Rep.”), ECF No. 454-4. In addition, af

the class certification stagdefense expert Dr. Kevin Murphy submitted a report on November 1

2012 (“Murphy Class Cert. Rep.”), ECF No. 238nd a supplemental report on June 21, 2013
(“Murphy Suppl. Class CerRep.”), ECF No. 440.

On October 28, 2013, Dr. Leaméited his opening merits port (“Leamer Opening”),
ECF No. 558-6. On November 25, 2013, defenseréXjre Lauren Stiroh submitted her rebuttal
merits report challenging Dr. Leamer's analysis (“Stiroh Rebuttal”), ECF No. 5%3A7.
December 11, 2013, Dr. Leamer submitted his reply report (“Leamer Reply Rep.”), ECF No. §
8.

Plaintiffs submitted four reports from Dr. Leanin support of their argument at the class
certification stage that common issues predoraif@tthe purpose of assessing classwide impac

and damagesin Dr. Leamer’s first report in Octob8012, Plaintiffs asked him to evaluate

2 Dr. Murphy challenged Dr. Leamer’s anasysoncluding that idividualized inquiries
predominate over common ones in this case for the purpose of determining impact.
3 Edward E. Leamer, Ph.D, is the Chauncey J. Medberry Professor of Management, Professqd
Economics, and Professor of Statistics at the &hsity of California, Los Angeles. Dr. Leamer
earned a B.A. in Mathematics from Princetonivérsity in 1966, and a Masters in Mathematics
and a Ph.D. in Economics at theitsrsity of Michigan in 1970Class Cert. Opening Rep. 1 1. He
has published on the topics of econometric wa@dlogy and statistical analysis, international
economics, and macro-economic forecasting, inolyidin the subject of inferences that may
appropriately be drawndm non-experimental dathl. T 2.
* Dr. Murphy also submitted a merits expeport on November 25, 2013, but his report did not
contain an assessment of Dr. Leas@ctober 2013 merits report.
> The three elements of Plaintiffshtitrust claim are: (1) violatioof antitrust law; (2) injury, or
“impact”’; and (3) damaget re New Motor Vehicles Canadian Export Antitrust Litigati6@2
F.3d 6, 19 n.18 (1st Cir. 2008) (citation omitted).
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whether classwide evidence was capable of sigpthat the anti-solicitation agreements
artificially reduced the compensation of: (1) memrshof the class generally, and (2) all or most
members of the class. Class Cert. Opening Rep. T b(@ddition, Plaintiffs asked Dr. Leamer a
second questiento assess whether there was a relialdesstide method capable of quantifying
the amount of suppressed compensation suffered by theldlds4.0(b). Dr. Leamer answered
both questions in the affirmative.

As explained below, Dr. Leamer’s analysighwiespect to the fitgjuestion proceeded in
two steps. First, Dr. Leamer explained thatrexuic theory, documentary evidence, and multiple
regression analyses were capable of showiagtkie anti-solicitation agreements tended to
suppress employee compensation generally by ptiegetiass members from discovering the tru
value of their workld. {1 11(a)-(b), 63Second, Dr. Leamer illustrated how economic theory,
documentary evidence, and statistical analysesapable of showing ahthis suppression of
compensation affected all or nearly all class memlber§y 11(c), 64.

Dr. Leamer first concluded that classwidedewmce was capable of showing that the anti-

solicitation agreements suppressed compensatiolasd members generally. This first step was
supported by principles of information economgas;h as “market price discovery.” Dr. Leamer
noted that, when evaluating laboarkets, economists often wsenarket equilibrium model,
which “presume([s] that market forces . . . worgidly enough that virtuallyll transactions occur
at approximately the same gei—the ‘market price’ whichaqaiilibrates supply and demandd.
71. In reality, when labor market conditions charggh transaction costs and limited informatiory
flow can slow the process by which tracisan prices reach nniket equilibrium.id. 11 72-73.
“Market price discovery” is t process by which participantsa market search for this
equilibrium.Id. § 71.

Dr. Leamer opined that the high transacttosts—including timemoney, and personal

dislocation—involved in searahg for high tech jobs limit the nuwer of existing workers seeking

® Because this Court certified only a class comprised of technical, creative, and research and
development employees, the Court omits all discuseipnior expert reports relating to Plaintiffs’
putative class adll employees. October Order at 10-11.
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new employmentd. § 74. Defendants and other high tecmpanies value potential employees
who are not actively looking for new employmepiportunities (“passive candidates”) more than
those who are looking for new jobs (“active candidates”) because currently satisfied employe
tend to be perceived as more lified, diligent, and reliable; (Poften have training, on-the-job
experience, and track records that save the hoomgpany search and training costs; and (3) are
valuable assets that, if hired awfagm rivals, can harm competitotsl.  62. Thus, recruiting
these passive candidates by cold calling is botim@ortant tool for employers and a key channe
of information for employeesbout outside opportunitietsl. 1 57-62, 75.

Dr. Leamer hypothesized thaly restricting cold callingnd other competition over
employees, Defendants’ anti-solicitation @gments impaired information flow about
compensation and job offers. Datiants’ inhibition of employeesibility to disover and obtain
the competitive value of theservices meant employees were afforded fewer opportunities to
increase their salariéey moving between firms and deprivedinformation that could have been
used to negotiate higher wagesl benefits within a firmd. [ 71-76. In addition, by limiting the
information available to employees, Defendamtsl@d avoid taking affirmative steps, such as
offering their employees financial rewards and pofbems of profit shang, to retain employees
with valuable firm-specific skillsld. 11 77-80.

Dr. Leamer relied on documentary evidencéuather support for thénk between the anti-
solicitation agreements and compensation redudtibf 81-88. He also performed regression
analyseSwhich utilized Defendants’ ternal compensation data to illustrate class members’

undercompensation by comparingrgeensation during the conspay with compensation in a

" “A regression is a statistical tool designe@xpress the relationshiptieen one variable, such
as price, and [independent] variables that magcathe first variable. Rgession analysis can be
used to isolate the effect of an alleged conspiom price, taking into e¢tsideration other factors
that might also influence e, like costs and demandri re Aftermarket Auto. Lighting Prods.

Antitrust Litig, 276 F.R.D. 364, 371 (C.D. Cal. July 25, 2011) (citation omitted). The coefficierlO
a

for any given independent variable measures th@radependent variable responds, on average,
change in that independentriable. Federal Judicial CentdReference Manual on Scientific
Evidence 336 (3d ed. 2011) (“Ref. Manual”). In ativerds, regression coefficients represent the
mean change in the dependent variable for orteotinhange in the ingeendent variable, holding
other independent varialslén the model constant.

8
Case No.: 11-CV-02509-LHK
ORDER RE: DEFENDANTS’ MOTIONS REGARDING DR. LEAMER AND DEFENDANTS’ JOINT MOTION
FOR SUMMARY JUDGMENT BASED ON MOTION TO EXCLUDE TESTIMONY OF DR. LEAMER

S (

—+




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

conspiracy-free, but-for worldd. 1 135-46, Figs. 20-24. Dr. Leamconcluded that the
regression analyses showed that the anitisation agreementartificially suppressed
compensation at each Defendddt.

Dr. Leamer’s second step was to opine #wnomic theory, documentary evidence, and
statistical analyses were capable of showirg tihis compensation suppression had widespread
effects—i.e., that suppression of compensatioretd all or nearly all class membedds.{ 101.
Dr. Leamer first relied on economic theoriesmfdlty, fairness, and internatjuity to explain how
the adverse effects on compensation due to Defgsidanti-solicitation ageements would have
been felt by employees who would have recemedld call or had a significant chance of
receiving a cold call and employees who arkdthto these groups due to internal equity

considerations. Suppl. Class Cé&eply Rep. {1 27-28. In other werdr. Leamer contended that

labor markets rely on committed long-term relationships built on trust, understanding, and mutual

interests. Class Cert. Opening Rep. § 102. Thuh,duployers and employees seek ways to turr
the market transaction into secure longrteelationships, which “can come either from
commitment (emotional or financial) to thession of the organization, or from jointly owned
firm-specific assets.ld. Companies thus attempt to create loyalty “by getting buy-in from the
firm’s mission and by making the place of work as appealing as pos$thI§.103.

“One foundation of employee loysglis a feeling of fairness thaan translate into a sharing
of . . . [a firm’s] rewards with more edlitg than a market might otherwise produckl’ § 104.
Firms seek to promote a feeling of fairnesoagemployees to maintain or to increase
employees’ commitment and contentment, which Bdads to higher levelsf productivity. Suppl.
Class Cert. Rep. 1 16. Dr. Leam&pkained that, “[tjo maintain loyy, it is usually better for a
firm to anticipate rather than teact to outside oppantities, since if a wole were to move to
another firm at a much higher level of compeioga coworkers left behind might feel they have
not been fairly compensated. That can hewvadverse effect on waer loyalty, reducing

productivity and increasing intesein employment elsewhereClass Cert. Opening Rep.  105.
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Dr. Leamer opined that the information convéyy an outside offer or a cold call could
stimulate a response by management that coudhéeyond the specific individual who receive
the cold call. Suppl. Class Cert. Rep. 1 15. Bhenigh the market may not mandate a rise in
compensation for these similar individuals until tlaeyually receive an outside offer, “preemptive
improvements” can minimize the disruptioneimployee loyalty that might occur when an
employee discovers the she was undercompeahsatass Cert. Opening Rep. § 105. Thus, “[c]olc
[c]alling—as well as just the threat of [c]e]d]alling—puts upward pressure on compensation.”
Id. § 106. Dr. Leamer opined that “a broad preemptgponse is completely analogous to salary
increases that are tied to imfieation provided by employmentrsees regarding the compensatior
offered by the ‘market.” Suppl. Class Cert. R§A5. Essentially, Dr. Leamer opined that the

“response to bursts of cotdlls and, even more, the responsthe&threat of cold calls” would

raise internal equity concernsathwould spread the impact ttughout the class. Suppl. Class Cert.

Reply Rep. 1 27. Dr. Leamer also noted thatdbcumentary evidence showed that Defendants
each employed company-wide compensation structbheg¢sncluded grades and titles, and that
high-level management established ranges of safangsades and titles, which left little scope
for individual variation. Clas€ert. Opening Rep. 1 121-22.

Dr. Leamer also utilized statisal analyses as evidence that the anti-solicitation agreemg
broadly affected members of the cldsls [ 120-34. These regressiavere based on Defendants’
salary structures and compensation datef]{ 127-30, Figs. 11-14. These “Common Factors
Analyses” assessed Defendants’ “firmwide congagion structures, and the formulaic way in
which total compensation was varied over timd.™] 128. According to Dr. Leamer,
approximately 90 percent of the variatioramy individual employee’s compensation could be
explained by common factors “such as age, nurabeonths in the company, gender, location,
title, and employer.1d.; see also id.Figs. 11-14. Dr. Leamer concludttit “[t]he fact that nearly
all variability in class member compensatioraay point in time cabe explained by common
variables means there was a systematic stre¢d employee compensation at each of the

Defendant firms.’ld. § 130. Dr. Leamer opined that thesedigiage structures, and the fact that

10
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the coefficients in his regressions did maty substantially over time, suggested that
“compensation of class members tended to mogether over time and in response to common
factors,” such that the effects of the anti-sitdition agreements would be expected to be
experienced broadlyd.?

The second question Plaintiffs asked Deamer to assess was whether there was a
classwide method of quantifyingethiotal amount of suppressedrmueensation suffered by the clas$
generallyld. § 10(b). Dr. Leamer concluded that a regren could quantify the estimated cost to
the class resulting from Bendants’ challenged conduetn terms of wage suppression during the
periods when anti-solicitation agreemewtse in effect for each Defendald. §{ 141-48. This is
the regression model Defendants challenge inrisfiets’ instant motion to strike and motion to
exclude Dr. Leamer’s testimony. Dr. Leamer’s mottelyhich the Court previously referred as the
“conduct regression,” uses the real annual cosgieon of each employee in each year as the
dependent variable, and includesious independent variabldssigned to account for factors
including: (1) age, sex, and years at the camipé2) the effects on compensation caused by the
anti-solicitation agreements;)(Bhe effects caused by fact@ecific to each Defendarg.(, firm
revenue, total number of new hires, etand (4) the effects caused by the indudtty.id. Fig. 23.

The model is intended to predict the averaffect of the anti-solicitation agreements on
compensation, holding other compensation-related variables constautititiaéindependent
variable is the general “conduct variable,” whichresents “the fraction ghonths in each year
during which the employer was involvedane or more of the agreementsl” § 145. This

variable “estimate[sihe immediate impact dhe illegal conduct.td. § 146. The model also

8 Dr. Leamer further opined that the evidesbewed “a persistent salary structure across
employees consistent with important elemerftsquity in the Defendants’ compensation
practices.”ld. 1 134. Dr. Leamer relied on five comgation movement charts that depicted
changes in the base salaries and total compendar ten major job ties at Apple between 2006
and 2009, and the ten major job stlet Google between 2005 and 20d9. Figs. 15-17. Dr.
Leamer contended that these charts offeretiéu evidence that compensation for different
positions tended to move together over time, (if software engineers ceived a raise, so did
account executiveshd. 1 133-34. Based on this evidence, [DFamer opined that the anti-
solicitation agreements that focused on subsetgdters would nonetheds have broader effects

because of a desire on Defendants’ pam#&intain the overall salary structure.
11
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includes three interaction vahles representingehnteraction betweethe general conduct
variable and employee age, employee age sduanel the hiring rate at an employee’s fitm
allow for the possibility that the agreements b#dcts that varied over time, across firms, and
across individualdd. § 145. Dr. Leamer also identifies tleaateraction variables as “conduct”
variables separate from his gene@a@uct variable. Class Cert. Reply Rep. 1 107.

More specifically, tle conduct regression estimateseéffect of theanti-solicitation
agreements by contrasting compensation duringeheds when the anti-solicitation agreements
were in effect with compensation bef@ed after the anti-solicitation agreeme@kass Cert.
Opening RepY 136; Class Cert. Reply Rep. § 72. The model generates percentagegression
estimates-by which Defendants undercompensated the class employees in each of the consy
years.SeeClass Cert. Opening Rep., Fig. 24 (“Estted Impact on Technical Employee Class
Total Compensation™’ Dr. Leamer used this model to shdvat the anti-solicitation agreements
suppressed compensation of thess generally, and to estitedhe average or net under-
compensation at each Defendant firm duringpdeod in which the anti-solicitation agreements
were in effectSeed. Dr. Leamer contended that this model could be used in a formulaic fashig

to calculate aggregate damages to the ctessidy 148.

% In a regression model, an “interaction” variaisi¢he product of two ber variables that are
included in the regression model. Ref. Manud@Xi. The “interaction varidd essentially allows
the expert to take into accouhe possibility that the effect af change in one variable on the
dependent variable may change as the lefvahother explanatory variable changed.'Here, Dr.
Leamer “interacted” these variables to allowtfog possibility that the firms’ illegal behavior had
different effects on employees offdrent ages, or had different efts on employees at firms that
had been doing different amoumtshiring relative to theitotal number of employees.

9Dr. Leamer’s general conduct variable is andatbr for when the challenged agreements werg

in effect. Leamer Opening 1 20-21, 44-45. It igex0-one” variable that is turned “on” for a
particular defendant during the period when ttefendant allegedly participated in any of the
challenged agreements. It takes on a value of onetine years when a defendant had an
agreement and zero otherwis.First, the model is run with th@nduct variable with a value of
one.ld. Second, compensation is calculafgte regression is run) withe conduct variable turned
off to reflect what compensation would hax&en had there been no non-compete agreenheénts.
The difference in compensation between thegertms is the estimated reduction in total
compensation due to the agreemelutsThe impact of the agreements on wage per year is the
coefficient on the general conduct variablee., if the coefficients 0.0559, total compensation
was reduced by 5.59% in one year. Leamer Reply Rep. 1 85.

12
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In his October 2013 opening merits report, Dr. Leamer explained that his original cond
regression that utilized individual employee cemgation data and was outlined in his October
2012 report (hereinafter “originabnduct regression”) continued to be the best approach for
estimating the total impact on the class as well as the damages the class suffered. Leamer O
11 24, 29-31! Dr. Leamer concluded the class was undmpensated by $3.06 billion as a result
of the agreementtd. 1 46; Fig. 7. In order to address. Murphy’s prior criticisms of his
conclusions at the class certificat stage, Dr. Leamer also rars lmriginal conduct regression with
clustered standard errors as Dr. Murphy recommendefi.28; Ex. 2 (“Compensation Model
[Without Clustered Standard Errors]”); Ex("®ompensation Model with Clustered Standard
Errors”)}? Dr. Leamer concluded that while clusterthe errors changed the standard errors for
each variable (in comparison to a regression witbtustered errors), the change had “no impact
on the estimates of damageksl’ | 26.

2. Statistical Significance and Null Hypothesis Testing

The Court now provides an overview oflifuypothesis testing, which is discussed
throughout Defendants’ motions. §$éicians often measure the accuracy of a regression mode
estimates using what is called “significance tegtor “null hypothesis tsting.” Ref. Manual at
241. Statisticians determine whetliee results are dtatically significant enough such that they
can reject the “null hypo#sis” of zero effect, which meansaththe independent variable being
tested hago actual impact on the dependeatiable and that whateveglationship is shown in
the model occurred due to random chaihdeat 342, 354. In this case, the null hypothesis of zer

effect would be that the argplicitation agreements had ndwad impact on compensation.

1 Dr. Leamer made only “minor changes” te triginal model to rféect updated data and
changes to the composition of the class. Leamer Opening 11 2, 16, 19, 32, 39.

12 Standard errors measure the likely diffeebetween the estimated value for a variable’s
coefficient and its true value. Ref. Manual at 2&In estimate based on a sample is likely to be
off the mark, at least by a small amount, becafisandom error. The standard error gives the
likely magnitude of this random error, with smakgandard errors inditiag better estimatesid.
at 243;see alsdaniel L. RubinfeldReference Guide on Multiple Regressi&Y (Federal

Judicial Center, 3d e@011) (“Rubinfeld”).
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“Significance level” is a term of art used in significance testithgat 287. “The
significance level measures the paibbity that the null hypothesis Wbe rejected incorrectly.ld.
at 320. If there is less than an X% probability thdependent variablet®efficient could have
occurred simply due to random chance, ttiennull hypothesis can be rejected at the X%
significance level. If there is mothan X% probability that the salt occurred by chance, the null
hypothesis cannot be rejected at the X% significance level. Inwthds, if the coefficient is
statistically significant at the 5%gnificance level, there is no meothan a 5% likelihood that one
would observe that relationship between the inddpet variable and dependent variable merely
by chance. A 5% significance level “indicates ttiegt demonstrated relationship between the
variables would occur in a random sdenfive times out of one hundred[White v. City of San
Diego, 605 F.2d 455, 460 (9th Cir. 1979). The smahersignificance level at which one rejects
the null hypothesis, the greateetbonfidence one has that thdl tmypothesis has been correctly
rejected and that the regston’s estimate is correct.

Statistical significance is detained by reference to g@-value.” Ref. Manual at 241. Ap*
value” for a variable tests the nhlypothesis that the coefficient firat variable is equal to zetd.
Id. at 320. It represents the “probl#lyithat a coefficient of thisnagnitude or larger could have
occurred by chance if the null hypothesis were trlee.If the p-value is less than or equal to the
selected significance level, thellhcan be rejected because the tesusaid to be “statistically
significant” at that level, which means the prob#&pilhat the observed assation is the result of
chance rather than a true associatidass than the stated significance lei@Luca v. Merrell
Dow Pharms., In¢.911 F.2d 941, 945-47 (3rd Cir. 1990). If fhgalue is greater than the
significance level, then the resultsaid to be statistically insignificant at that level, which means
there is insufficienevidence at the selected significance l¢ogeject the “null hypothesis” of the
observed association being a product of chartbershan a true assiation. Sander Greenland,
The Need for Critical Appraisal of Expert Witnesses in Epidemiology and Stai&ti¢gake
Forest L. Rev. 291, 298 (2004). For example, a variable witliedue greater than 0.05 means tha

13«Often, the null hypothesis is statadterms of a particular reggsion coefficient being equal to

0.” Ref. Manual at 320.
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the variable’s coefficient is not statisticallgsificant at the 5% sigficance level and that one
cannot reject the null hypothesis that theafale has no effect on the dependent variable.

Statisticians can also test the null byfesis by looking at the variable'sstatistic.” Ref.
Manual at 342. If thé-statistic is less than 1.96 in magnituttesn at the 5% leVethe statistician
cannot reject the hypothesis thia¢ estimate equals zero, so the estimate is said to not be
statistically significant at the 5% levédl. at 343. Conversely, if thiestatistic is greater than 1.96
in absolute value, the statistician concludes tie Walue of the coefficient is unlikely to be zero,
the null can be rejected, and #stimate is deemed statistically significant at the 5% léwef.

3. Defendant’s Motion to Strike Portions of Dr. Leamer’s Reply Report

Defendants move to strike three sectiohBr. Leamer’'s December 2013 reply report,
claiming these new opinions should have beemuded in his October 2013 opening merits reporf.
Strike Mot. at 1-2. For thesasons set forth below, the CoGRANTS IN PART AND DENIES
IN PART Defendants’ motion. The Court addresses eh€refendants’ threeontentions in turn.

a. Motion to Strike Paragraphs 75-90 & Figs. 15-16

First, Defendants contend Paragraphs 78 ®0gs. 15-16 should be stricken as improper
rebuttal because Dr. Leamer argues for thetfirg that his original conduct regression with
clustered standard erroseelLeamer Opening, Exhibit 3, should be evaluated using a 50%
statistical significance levé null hypothesis testing is to beagto assess the reliability of his
model. Strike Mot. at 3-4. The Court agrees, s precludes Dr. Leamer from testifying about
that opinion at trial.

In his December 2013 reply report, Dr. Learargues for the first time that if null
hypothesis testing is to be used, a 50% level shHmilased to determinedlstatistical significance
of the variables’ coefficients in his originadreduct regression withastered errors, and opines
that the coefficient on the genecainduct variable is diatically significant athat level. Leamer

Reply Rep. 11 75-90 & Figs. 15-16. Deamer presents the thedhat this 50% level is the

14 A t-statistic of 2.57 in magnitude greater is associatedtivia 1% significance leveRef.
Manual at 343 n.83.
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necessary result of balancing tisks and costs of “Type Il “Type II” statistical errors> and
offers an analysis of the relationglbetween these two types of errdds He claims that in Dr.
Stiroh’s November 2013 rebuttalp@t, Dr. Stiroh failed to conduthis balancing test before
choosing the 5% level to evaluate Dr. Leamartdel and concluding & the general conduct
variable’s coefficient was not statistically significant at that leideN{ 84-85 (referring to Stiroh
Rebuttal 9 166-72¢l. Ex. V.14). The Court agrees with Daftants that Dr. Leamer’s new theory|
is untimely disclosed and should have been included in his October 2013 opening report. By
presenting this analysis for thesti time in Dr. Leamer’s reply, &htiffs have deprived Defendantg
of the opportunity to respond. Thdltaving summary of the variousperts in this case illustrates
how Dr. Leamer could have and should have induties specific analysis in his reports prior to
his December 2013 reply report.

Plaintiffs argue that Dr. Lea#n's analysis in his reply jgroper rebuttal &écause it responds
to Dr. Stiroh’s criticism that Dr. Leamer’s oigl conduct regression wittlustered errors is
unreliable because it fails to meet the 1%, 5%4,G86 levels, and also because Dr. Murphy never
made this criticism, so Dr. Leamer “could not gibs/ have anticipated this [argument in his
opening merits report].” Strike Opp. at 4. Plaintiffs are incorrect. Below, the Court first sets fof
where Dr. Murphy made this precise criticismgaets forth Dr. Leamer’s responses to that
criticism in Dr. Leamer’s various reports, whinotably do not mention any theory that a 50%
significance level should be usedeawaluate his original condutgression model with clustered
errors. Dr. Leamer had four expert reportsvirich he could have sponded to Dr. Murphy’s
criticism in the manner he does in hisd@mber 2013 reply report, but he did not.

In his November 2012 class aéciation report, Dr. Murphy xplicitly made the criticism
that Dr. Leamer’s original conduct regression veitlstered errors is uriable because it fails to
meet the 1%, 5%, or 10% levels. More specifically, Dr. Murphy explained that Dr. Leamer’s

conduct regression failed to account for the faat tompensation for employees within the same

15 A Type | error in this caseould be a finding of classwide irapt and damages when there wer
none. A Type Il error would be a finding of nosdavide impact and damages when in fact there
was classwide impact and damage. Leamer Reply Rep. 1 83.
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firm is correlated. Murphy Class Cert. RedZp6. Dr. Murphy contended that, given this
correlation, Dr. Leamer should have clustetiee standard errors in his model. Critically, Dr.
Murphy opined that when the errors are clustettgglgeneral conduct variable’s coefficient is not
statistically significant at th&%, 5%, and 10% levels whenlhlaypothesis testing is conducted,
and also that Dr. Leamer’s final “undercompers@tpercentages were not statistically significan
at the 5% levelld. 1 128; Ex. 21B (“Dr. Leamer’s Regression Using Corrected Standard
Errors”); Ex. 22B (“Dr. Leamer’s Undercompetisa Estimates Are Not Statistically Significant
[at the 5% level].”). DrMurphy further noted, “The-values imply that Dr. Leamer’s estimates ar
completely consistent with there being no teffect of the desiredomduct and his estimates
resulting entirely from randonattors unrelated to that conduthus, once properly analyzed, Dr.

Leamer’s conduct regression provides no meanirgfidence that the allenged agreements

—+

e

reduced compensation[.[d. § 128. He also emphasized Dr. Leamer did “not even acknowledge in

his report that his reportesfandard errors and resultitgtatistics . . . were not meaningfuld.
126.

Dr. Leamer responded to Dr. Murphy’s ijite in his December 2012 reply report but did
not do so by setting forth his theory that a Sigwificance level should hgsed to evaluate his
original conduct regression withustered errors. Rather, he argtleak clustering standard errors
is only one way of controlling for correlations between employees. Class Cert. Reply Rep. 1
78, 82-83. Another approach would be to includgables to explain the commonalities across
firms and capture the common souroésariation between employeéd. 76, 83'° He also
emphasized that yet another approach would be to uslécamativeregression model that utilized
firm-wide compensation averages for each defendant as opposed to individual employee
compensation data, which his angl conduct regression utilizeldl. § 103, 106; Figs. 12 & 14;
see alsd_eamer Opening 1 29. Dr. Leamer conceded iththis alternae conduct regression
model, not all the variables wesgatistically significant at thteonventional [5] percent and [10]

percent levels. However, the T-values on thadaohcoefficients are relatively high and provide

18 Dr. Leamer noted that his regression model &leeady included one such variable, revenue.

Class Cert. Reply Rep. 1 82-83.
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evidence that the negative coefficients dideatur by mere chance.” Class Cert. Reply Rep. |
107

In his May 2013 supplemental class certificatieport, Dr. Leamedid not respond to Dr.
Murphy’s criticism®® Dr. Murphy’s rebuttal supplementabsks certification ggort in June 2013
again raised the same criticisseeMurphy Suppl. Class Cert. Reat 27, but Dr. Leamer’s
supplemental reply report in July 2013 did not adslthat criticism except &ay that “[tlhe work
| have done so far establishes the robustnessyafamages model[.Buppl. Class Cert. Reply
Rep. at 31.

In his October 2013 opening merits report, Dr. Leamer addressed Dr. Murphy’s criticis

but did so in a different way than his Decemb@t 2 reply report by actilg running his original

conduct regression with clustered errors asNurphy had recommended. Leamer Opening { 28|,

Ex. 2 (*Compensation Model [Without Clustere@d&dard Errors]”’); Ex. 3 (“Compensation Model
with Clustered Standard Errors”). Dr. Leano@ined that although clustering the errors changed
the standard errors for eachriadle (in comparison to his reggsion which did not cluster the
errors), the change had “no impact on the estimates of danizgpzgise the variables had the
same exact coefficients in both modéds .1 26-28; Exs. 2 & 3. Again here, Dr. Leamer did not
set forth his theory that a 5084gnificance level should be usedetgaluate his original conduct
regression with clustered errors.

As the above timeline reflects, the fact tBat Murphy made the exact same criticism as
Dr. Stiroh in Dr. Murphy’s November 2012 reporina@nstrates that Dr. Leamer knew about this
criticism long before Dr. Stiroh’s pert and thus had four repotieforeDr. Leamer’'s December

2013 reply in which he could haget forth his theory that a 508ignificance leveshould be used

17 Dr. Leamer’s alternative moddiswed that of the five conduct variables’ coefficients, two wel
statistically significant at the 1% level and thregemvaot significant at the 1%, 5% or 10% levels.
Class Cert. Reply Rep. Fig. 14.

18 |n Dr. Leamer’s May 2013 supplemental expepiort, Plaintiffs asked him to respond to
guestions raised by the Court related to whelhre Leamer’s initial methodology could show
classwide impact. Dr. Leamer found that his addélanalyses confirmed his “original finding of
a somewhat rigid pay structure at each Defendant firm that would have transmitted the effects

the agreements broadly, inclad throughout the Technical G&” Supp. Class. Cert. Rep. T 13.
18
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to evaluate his original conduct regression withtelesi errors. Yet he did not. For example, in h
December 2012 reply, Dr. Leamer did not defend-¢tiability of his original conduct regression
with clustered errors against.DMurphy’s attack by rebutting thdte statisticasignificance of

that regression should be evaluatethat50% level. Rather, he ranaternativeregression he
claimed obviated the need for clustering.Sl&€ert. Reply Rep. 1 103, 106. In his October 2013
merits report, Dr. Leamer didim his original conduct regressiwith clustered errordut still did
not defend the reliability of that model by statingtthtatistical significaze should be evaluated at
the 50% level. To the contrary, Dr. Leamer’srogxhibit displaying the gression with clustered
errors reports that the generahduct variable’s coefficient is netatistically significant at the

1%, 5%, and 10% level§,and does not report statistical sfigance at any other level. Leamer
Opening, Ex. 3. Dr. Leamer never explains & lody of his report that this result is not
problematic because statistical significance shbaldvaluated at the 50% level, nor that his
results were in fact significant at that 50% |le¥eimply put, Dr. Leamer’s theory is untimely
disclosed because he could have and shouldihelled this theory in his opening merits report
to allow Defendants the opportunity to respond. lkeritPlaintiffs cannot reasonably characterize
Dr. Leamer’s new theory as simply proper rebuttal to Dr. Stiroh’s decision to measure his orig
conduct regression with clustered errarshe 5% level because Dr. Learhenselfreported and

utilized the same 5% level against his model in his October 2013 f&port.

19 Dr. Stiroh makes this precise poivhen stating that in Dteamer’s Exhibit 3, the general
conduct variable’s coefficient isot statistically significantStiroh Rebuttal  168. Dr. Leamer
highlights this point in the body diis report for the first time in his December 2013 reply. Leam
Reply Rep. § 75 (noting that hisginal conduct regression with clesed standardreors “leave[s]
the estimated conduct coefficiéstatistically insignificant” athe conventiona% level[.]").

20 Dr. Leamer also used the 1%, 5%, or 10% levels in four of his other charts in his opening n|
report. Leamer Opening, Exs. 2, 4-6 (reportivglues and noting whether each variable
coefficient was statistically significaat the 1%, 5%, or 10% levels).

L In Dr. Leamer’s reports prior to his October 20&gort, Dr. Leamer alsanalyzed the statistical
significance of many of the coefficients in vemy models using the 1%, 5%, and 10% lev8ke,
e.g, Class Cert. Opening Rep. Figs. 20 & 233! Cert. Reply Rep. Figs. 12, 14, 16-19; Suppl.
Class Cert. Rep. 11 41 (notingtatatistic in excess of 2 in aldste value is said to produce
‘statistically signifcant’ estimate[s] by conventional [5%] standards. ). Hi (reporting statistical

significance at the 19%8% and 10% levels).
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This Court’s April Order further illuminates why Dr. Leamer’s new theory is untimely
disclosed. The Court held that “the fact thvalhen the errors are clustered, the Conduct
Regression’s results are rsiatistically significant at the 95 percent |Ié¢eloes not persuade the
Court that the regression is imagsible (although this failure mighffect the model's probative
value).” April Order at 42. The Court noted, “Tlee extent there are other variables that may
improve the accuracy of the Conduct RegressionDr..L.eamer is encouraged to include them if
his next report.’ld. at 43 n.15. Thus, the Court explicitlykasl Dr. Leamer to explain in his
upcoming reports any further response he hdrtdurphy’s argument tit his results were
inaccurate because the conduct variable’s coefftan his original conduct regression with
clustered errors was not stattstily significant at the 5% leveDr. Leamer’s 50% theory would
have been precisely such a response, but Dr. &edia not include it in any report until his final
December 2013 reply repdtt.

In sum, because Plaintiffs waited until aftef@&@welants had filed their last expert report for
Dr. Leamer to offer a new theory, Plaintiffs haselated Rule 26(a)(2)(Bs requirement that an
expert withess’s opening report contain “a cortgoltatement of all opinions the witness will
express and the basis and reasons for them” teigeith “the facts or data considered by the

witness in forming them.” Fed. R. Civ. P. 26(aJB)(i)-(iii). Plaintiffs will not be allowed to

22«Confidence intervals . . . amtatistical estimates of thenge within which there can be
reasonable confidence that a correlation or predictiont the result of chance variability in the
sample on which the correlati or prediction was based[ATA Airlines, Inc. v. Fed. Exp. Carp
665 F.3d 882, 895 (7th Cir. 2011). Every confidenterual is the complement of a respective
significance level. A 95% confider interval reflects a statis#l significance level of 5%Co00k
580 F. Supp. 2d at 1101 (“[A] confidence int&rean also be used to infer txalue and thus can
be used as a surrogate test for significance. A 8&8fidence interval, foexample, that does not
include the null hypothesis [] indics that there is a less tha¥ chance that the observed
association is the resuf random error or chance. .This is equivalent to p-value of less than
.05, meaning the study result is ‘sséittally significant.” [| Converselyif the null point falls within
the 95% confidence interval, then the study resulbisdeemed ‘statistithg significant’ under a
significance level of .05.”). Becauseb% significance level is assated with a 95% confidence
interval, statisticiansometimes colloquially refer toelb% level as the 95% level.

23 Nor did Dr. Leamer explain this theoryfiis November 2013 deposition. When asked by
Plaintiffs’ counsel to admit that the general conduct varialoleésficient in Exhibit 3 of his
October 2013 report was “not ssditcally significant,” he simplyesponded, “That’s correct.”

Brown Decl, ECF No. 573, Ex. 3, 8044 (“Nov. 2013 Leamer Dep.").
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“sandbag”’ Defendants with new aysik that should have been inded at the very least in Dr.
Leamer’s opening merits repo@racle Am., Inc. v. Google IndNo. C 10-03561 WHA, 2011 WL
5572835, at *3 (N.D. Cal. Nov. 15, 2011) (granting motio strike and noting expert disclosure
schedule “was designed to fordstsandbagging’ by a party with ¢hburden of proof who wishes
to save its best points for replyhen it will have the last wor@ common litigation tactic.”). Dr.
Stiroh had no chance to rebut Dr. Leamer’s thé@cause expert discovery has closed. “This
immunity, combined with the elemeaf surprise, would be unfairltl. While Defendants have
proven a discovery violation, Plaiffi$ have not proven that thefmilure to comply with Rule 26
was either justified or harmlesSee Yeti by Mol|y259 F.3d at 110Negrete v. Allianz Life Ins.
Co. of N. Am.2013 WL 6535164, at *24 (C.D. Cal. Dec. 9, 208y ]laintiffs do not explain how
their tardy disclosure was e@thsubstantially justified or harmless under Fed. R. Civ. P.
37(c)(1).”)?* Accordingly, the Court strikes {1 75-80Figs. 15-16 of Dr. Leamer’s reply as
untimely disclosed and improper rebufai® Defendants’ motion to strike 9 75-90 & Figs. 15-16
is thus GRANTED.

24 plaintiffs’ argument that it woulbe prejudicial not to allow Dr.éamer to point out the flaws in
Dr. Murphy’s 5% levelseeStrike Opp. at 5-6, ignores theipiothat Dr. Leamer should have
includedhis 50% theory in his opening merits reportteat Defendants would have a chance to
respond. Further, while Plaintiffs ciBcientific Components Corp. Sirenza Microdevices, Inc.
No. 03 CV 1851(NGG)(RML), 2008 WL 4911440, at *7 (E.D.N.Y. Nov. 13, 2008), for the
proposition that when “the alleged confusion ia thport in chief turns on a subtle scientific
distinction that neither side’s p&rts have previously discussedsihot only permissible but also
obligatory for the rebuttal expert report to paevitechnical backgroundfarmation adequate to
illustrate the point,” that case is inapposite because Dr. Mutilgreviously dscuss the same
criticism that Dr. Stiroh raises br. Murphy’s November 2012 report.

%5 Nothing in this Order prevents Dr. Leamer fragstifying to one of the opinions set forth in his
December 2012 reply, which Dr. Leamer expresstprporated by reference into his December
2013 merits report and attachedaaisexhibit to his merits report, Leamer Opening Y 1. In his
December 2012 reply, when describingadternativemodel that utilized firm-wide compensation
averages, Dr. Leamer included a one line referemaeb0% significance el (equivalent to a 0.5
p-value), and suggested that ttenduct variables’ coefficients in this model may be reliable
because they meet the 50% leBdeClass Cert. Reply Rep. 1 107 (“Tpealue on all conduct
coefficients is less than 0.5 whisuggests that it is more likalyan not that the compensation of
employees was decreased during the period ddheements.”). While Dr. Leamer will not be
allowed to testify, as ld out in his Decembez013reply, that his orimal conduct regression
model with clustered errors is reliable becaitsgeneral conduct coefficient meets the 50%
significance level, Dr. Leamer may testifyttee exact opinion disclosed in his Decemb@t 2
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b. Motion to Strike Paragraphs 115-20 & Figs. 17-18

The Court now addresses Defendants’ requesttitee Paragraphs 115-20 & Figs. 17-18 o
Dr. Leamer’s reply on the ground that these sastcontain new arguments in support of Dr.
Leamer's “total new hires” variabfé Strike Mot. at 8. Defendantite Dr. Leamer’s assertion that
this variable is the “most statistically sifjoant variable” and that omitting it would “wreak
havoc” on the other coefficientsl. (citing Leamer Reply Rep. L5, 117). Defendants also clain
Dr. Leamer impermissibly provides “new analya@sed at justifying the vable’s inclusion in
his model.”ld. (citing Leamer Reply Rep. 11 118-20).ef@Gourt disagrees that Dr. Leamer’s
arguments constitute improper rebuttal. In her refan Stiroh attacks Dr. Leamer’s use of this
variable by claiming that the variefs coefficient has the “wrong” sign (i.e., negative) because t
coefficient implies that as the firms are doingrenbiring, the firms pay their employees less,
which runs contrary to basic economic prpies, Stiroh Rebuttal 1 161-65, and by advocating

that the variable should be omitted becauseadngty “combines the impact of the hiring by firms

reply, notably that the fact that hatternativeconduct regression model’s conduct coefficients p3g
the 50% level “suggests that it is more likely timart that the compensation of employees were
decreased during the period of the agreemeluts.”

26 plaintiffs make much of the fact that.ieamer “does not advocate point null hypothesis
testing.” Strike Opp. at 4; Leamer Opp. at @9. Leamer “has never used point null hypothesis
testing in this case.”). Dr. Leamer’s testimony o8 ffoint has been incoistent. In his December
2013 report and October 2012 deposition, he claineekad not conducted lhhypothesis testing.
Leamer Reply Rep. 11 77-78, 82; Omnibus Br@ecl., ECF No. 716, Ex. B, “Oct. 2012 Leamer
Dep.” at 220, 1236-37, 1243-44 (claiming thetatistics in his exhibits were simply “standard
things that come rolling out of computercgages” and not an indication he did hypothesis
testing). Yet in that same deposition, he coedeae did. Oct. 2012 LeamBep. at 1239 (“I would
admit that [l did hypothesis testing in tluigse] . . . I'm doing [] the hypothesis testing
exercise[.]”);id. at 1237 (“I pursued . . . the hypothesistiteg task.”). In his November 2013
deposition, he stated that thengautation of statistical significae at the 1%, 5% and 10% levels
in his models was “done setting the null hypothésizero” because “that’s the way that it's
usually done in econometric literature[ov. 2013 Leamer Dep. at 1038-40. Yet he
simultaneously claimed that it was not his “choiCieat’s just a standard operating procedure tha
economists use. When it comes to estimating damégesying to argue thathat is a poor idea.”
Id. at 1039. Regardless of whether Dr. Leaathrocateshe use of null hypotlsés testing in this
case, the Court finds that Dreamer did in fact conduct suclstieg in this case because he
conceded he did so, and furthieds that he conducted suclstieg by using the 1%, 5% and 10%
levels.

2" This variable is one of the independent vdeatin Dr. Leamer's model which represents the

sum of all new hires by all Defendantsagiven year. Leamer Opening Fig. 5.
22
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with whom each Defendant has a[n anti-soliaitiatiagreement with the impact of hiring by other
Defendants.'ld. 1 183, 186-88° Dr. Leamer was entitled, inrgict response to Dr. Stiroh’s
opinion, to explain in detail greatthan his opening report thatstical significance of this
variable compared to that of the other variatdad why omitting it wod be incorrect. Leamer
Reply Rep. 11 115-17. Defendants also mischaraetére substance of Dr. Leamer’s testimony &
19 118-20 & Figs. 17-18, wherein Dr. Leamer doespnotide any new analysis to “justify” the
inclusion of the variable. Rathddr. Leamer simply responds to Dr. Stiroh’s criticism that Dr.
Leamer “has not provided an explanationvidry the unusual resultge reasonable,” Stiroh
Rebuttal 1 165, by explaining thaggative coefficient may havesulted either because the
variable was “identifying periods of weak labuarkets,” or because “high levels of hiring may
leave the impression that replacements arg eefind, [thus leadingo lower] wages of
incumbents.” Leamer Reply Rep. 1 119-20. Suclspamse is within theealm of proper rebuttal
testimony, as it is clearly “intended solely ngradict or rebut evidee on the same subject
matter identified by another party.” Fed. R. Civ. P. 26(a)(2)(D}ég also Kirola v. City & Cnty.
of S.F, No. C-07-3685 SBA (EMC), 2010 WL 373817 *at(N.D. Cal. Jan. 29, 2010) (“Rebuttal
disclosure is not automatically excluded soledgdwse it includes evidence that was absent in th
original expert disclosure.”). Accordingly, the Court DENIES Defendants’ request to strike
Paragraphs 115-20 & Figs. 17-@8Dr. Leamer’s reply.
C. Motion to Strike Paragraphs 108-110

Third, Defendants seek to strike Paegdrs 108-110 on the grounds that Dr. Leamer
“introduces for the first time a @tification for using real compertgan as a metric in Dr. Leamer’s
model instead of nominal compensation.” StriketMd 9. The Court denies Defendants’ request
Dr. Leamer has utilized real mpensation in all his regressgaince his October 2012 rep@tee,

e.g, Class Cert. Opening Rep. Figs. 20 & 23 (depehdariable is totahnnual compensation of

each employee divided by the CPI to adjustirifiation); Leamer Opening 11 20, 41, Exs. 2-6. Dr|.

Murphy did not challenge Dr. Leam& use of real compensationanmy of Dr. Murphy’s reports in

28 Dr. Murphy did not make this iticism in any of higeports in opposition tolass certitation.
23
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opposition to class certification. In her rebuttal répDr. Stiroh opines that Dr. Leamer’s conduct
regression is unreliable because he utilizesa@apensation by adjusting the model for inflation;
Dr. Stiroh claims that “running the model on nomifigilires would be expected to produce a mor
accurate result.” Stiroh Rebuttal § 174. Dr. Stiopines that when nominal compensation is
utilized, the resulting damagediesate is $1.8 billion as opposedtte $3.06 billion Dr. Leamer’'s
model estimatesd. [ 175-76; Ex. V1.1. Dr. Stih thus claims that Dr. Leamer’'s damages appe€
to be caused by “changes in inflation[ldl’  176. In response, Dr. Leamer claims Dr. Stiroh’s
critique is invalid because ugj nominal compensation assumes thatlabor market determines
nominal, not real wages, which contrary to mainstream @ewomic thinking. Leamer Reply Rep.
11 108-110. Such an opinion is appraf@ rebuttal because Dr. Leams entitled to respond to
Dr. Stiroh’s criticism?® While Dr. Leamer did not explicitly ate in his opening pert the rationale
for using real as opposed to nominal compensdtian,does not mean his rebuttal report violates
Rule 26. This is because to exclude Dr. Leant@sponse to Dr. Stirof’challenge here would
create a rule whereby expertewd feel the need to includedst amounts of arguably irrelevant
material” in their opening reports “on the offasite that failing to include any information in
anticipation of a particular iticism would forever bar the gert from later introducing the
relevant material.Crowley v. Chait322 F. Supp. 2d 530, 551 (D.N.J. March 16, 2004).
Accordingly, the Court DENIES Dendants’ request to strike ragraphs 108-110 of Dr. Leamer’s
reply.
4. Defendants’ Motion to Exclide Dr. Leamer’s Testimony UnderDaubert

Defendants move to exclude eamer’s conduct regression un@auberton four
grounds: (1) the general conduct @dte lacks statisticalignificance and th€ourt should reject
Dr. Leamer’s attempt to justify his model bdsm a 50% significandevel; (2) the regression

fails to distinguish between any alleged imgaatn the anti-solicitation agreements and conduct

29 Defendants argue that if ti@urt does not strike the temony Defendants cite, Defendants
should be granted leave for Dr. Stiroh to submégy report. Strike Motat 10. The Court denies
this request because Dr. Leamer’s opinionsraigg the total new hires variable and nominal
compensation do not comprise improper testimang, thus there is no need for a surreply.
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not at issue; (3) the “tat new hires” variable is inconsistenith Plaintiffs’ theory of harm; and
(4) the regression is incapablestfowing each class member was injured. Leamer Mot. &f 1-2.
The Court disagrees with Defendants wispect to all four challenges.

As a preliminary matter, the Court notes thaugld in its October Order that Dr. Leamer’s
conduct regression was “statistically robust,”@uped by the economic literature, and “capable ¢
calculating classwide damages.” October Order as&2alsdpril Order at 35. Further,
numerous courts have held tihegression analysis is generadlyeliable method for determining
damages in antitrust cases and isrfa@nstream tool in economic studyn’re Industrial Silicon
Antitrust Litig, No. 95-2104, 1998 WL 1031507, at *2 (W.D. Pa. Oct. 13, 1988juzzi's IGA
Supermarkets. Inc. v. Darling—Delaware Co., Jr898 F.2d 1224, 1237-41 (3d Cir. 1993)

(admitting regression analysis for use in calculating antitrust damages)Elat Glass Antitrust

Litigation, 191 F.R.D. 472, 486 (W.D. Penn. Nov. 5, 1999) (“[R]egression analysis is one of the

mainstream tools in econonstudy and it is an accepted med of determining damages in
antitrust litigation.”) (ciation omitted). With this context imind, the Court addresses each of
Defendants’ arguments in turn below.
a. Defendants’First Daubert Challenge
Defendants’ first challenge is that Dredamer’s conduct regression is unreliable because
two of its variables lacktatistical significance at the 1%, 58&nd 10% levels when null hypothesi
testing is used’ Leamer Mot. at 6-8. Defendants cite hBw Leamer concedes that his general

conduct variable in his original conduct regressiath clustered standamtrors has a “large

standard error” and thus its coefént is not statistically signdant at the 1%, 5%, and 10% levels.

Id. at 6 (citing Nov. 2013 Leamer Dep. at 108644 & Brown Decl, ECF No. 573, Ex. 4, Dec.

30 \While Defendants claim in their conclusicecon that “Dr. Leamer’s proposed testimony
regarding alleged impact and damagasiliable and should be excluded inatgirety,” Leamer
Mot. at 15 (emphasis added), the substandé@edéndants’ motion chalfges only Dr. Leamer’s
opinions relating to hisonduct regression model.

31 Defendants’ other requeseelLeamer Mot. at 8-10, to exclud. Leamer’s attempt to justify
his original conduct regression withustered errors based on B¥% significance theory, as set
forth in his October 2013 opening report, is moetause the Court has precluded Dr. Leamer

from testifying about that opinion on other grourf8ee suprdlart I11.A.3.a.
25
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2013 Leamer Deposition at 1258ge alsd_eamer Opening, Ex. 3 (demonstrating that the general
conduct variable is not statistlyasignificant at the 1%, 5%, ard% levels). Defendants point
out the same flaw in one of Dr. Leamer’s othaialaes, which represents the interaction between
the general conduct variable and thiring rate per Defendant firrneamer Mot. at 6. The Court
rejects Defendants’ argument.

In null hypothesis testing, tandard errors” determine tis&atistical significance of a
variable’s coefficient-i.e., determine whether the model pars statistically reliable evidence
that the true value of the estiradthe independent variable’s tiaent) is different from zero.
ECF No. 574, “Stiroh Decl.” T 3. laddition, the fact that a cffieient is not statistically
significant at a certain significance level mearsribll hypothesis (that the independent variable
has no actual effect on the dependetable) cannot be jected at that significance level. Here,
Dr. Leamer’s own exhibit, which reports the resolt$is original conduategression model with
clustered standard errors, repdhtat two of his variables, inatling the general conduct variable,
are not statistically significant #te 1%, 5%, and 10% levels.dmer Opening, Ex. 3. Defendants
argue this means Dr. Leamer’s regression has lnegple to estimate those variables’ coefficients
“with sufficiently reasonable precan to conclude their true value or the impact of the
challenged agreements is different from zero.” Leamer Mot. at 7.

The Court finds that the fathiat these two variables are stdtistically significant at the
1%, 5%, and 10% levels goes te teight, not the admissibility of Dr. Leamer’s model. As an
initial matter, the Couracknowledges that there is certainly@enevidence that these three levels
are the “conventional” levels statisticians typically USEA Airlines 665 F.3d at 895 (noting that g
95% confidence interval — which reflects a statistsighificance level of 5% — is “the standard

criterion of reasonable confidce used by statisticiansGpntreras v. City of L.A656 F.2d 1267,

(4%

1273 n.3 (9th Cir. 1981) (“[A] .05 level of statisticagnificance . . . is generally recognized as th
point at which statisticians draw conclusions|.]”) (citation omittéhdani v. Equilon Enterprises
LLC, CV 04-10370 JVS JTLX, 2009 WL 2148664 (C@al. July 13, 2009) (“The ‘generally

accepted’ rates in the economic community [are] 5-10 %[.]") (citation omitted); Ref. Manual al
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251-52 (statistical analysts typically use the &3d 1% levels); Omnibus Brown Decl., ECF No.
716, Ex. H, Jeremy Foster et &nderstanding and Using Advanced Statistic6§(2006) (noting
that these are the threenventional levels usedy]. Ex. K, MARNO VERBEEK, A GUIDE TO
MODERNECONOMETRICS31 (2d ed. 2004) (sameyt., Ex. N, R. Carter Hill, William E. Griffiths &
Guay C. Lim, RINCIPLES OFECONOMETRICS710 (4th ed. 2011) (same); Rubinfeld at 431 (same)
This notwithstanding, the fact that Dr. Leameriedel fails to meet these three levels doe
not convince the Court that his model is sohndblogically flawed as to warrant exclusion. For
one thing, Plaintiffs cite evider that null hypothesis testingriset a requirement of statistical
analysis, because it is not thetgst of reliability statisticiasmuse. Plaintiffs also present
evidence that some scholars believe that theertional levels should not be blindly applied in
every case but that a level should be selectedaftareful consideration difie particular study at
hand.SeeHarvey Decl., ECF No. 607, Ex. 20, William H. KruskBésts of Significancen 2
INT’L ENCYCLOPEDIA OFSTATISTICS 955 (William H. Kruskal & Judith M. Tanur ed., 1978)
(“Significance testing is an importapart of statistical theorynd practice, but it is only one part,
and there are oth@nportant ones.”)id., Ex. 19, ETERKENNEDY, A GUIDE TO ECONOMETRICS61
(2003) (noting that the opinidhat “hypothesis testing is ovéaged, overused, and practically
useless as a means of illuminatingaivthe data in some experimeme trying to tell us” is “shared
by many”) (citation omitted)id., Ex. 17, R.AFISHER, STATISTICAL METHODS ANDSCIENTIFIC
INFERENCE45 (3d. ed. 1973) (“[I]t wouldlearly be illegitimate foone to choose the actual level
of significance . . . as though it wemes lifelong habit to use justithlevel.”). There is also case
law in support of these scholarly positioBge, e.g.Cook 580 F. Supp.2d at 1091 (“[S]cientific
endeavor takes many forms, many of vhilo not involve hypothesis testing.Radas v. MCI
Systemhouse Cor®55 F.3d 359, 362 (7th Cir. 2001) (“Th@é&rcent test is arbitrary; it is
influenced by the fact that scholarly publishkase limited space and don’t want to clog up their
journals and books with statistidaldings that have a substangmbbability of being a product of

chance rather than of some interesting underly@hation between the vables of concern.”).

27
Case No.: 11-CV-02509-LHK
ORDER RE: DEFENDANTS’ MOTIONS REGARDING DR. LEAMER AND DEFENDANTS’ JOINT MOTION
FOR SUMMARY JUDGMENT BASED ON MOTION TO EXCLUDE TESTIMONY OF DR. LEAMER

|72}




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Second, Defendants have not cited, northasCourt found, angase holding that a
regression model must reject difypothesis of zero effect at ldas the 10% gjnificance level
in order to be admissibfé.In fact, there is atority holding otherwiseSee, e.g.Cook 580 F.
Supp. 2d at 1102, 1105 (rejecting arguntlat “statistical significances a threshold requirement
for establishing the admissibility of expert testimony involving the use of statistics” and holdin
that neither “the Tenth Circujfnor] any other court) has adoptadule barring admission of any
epidemiological study that was r&tatistically significant at th@5-percent confidence level.”);
Kadas 255 F.3d at 362 (rejecting the idea that a stsdlyadmissible as matter of law just
because it is less statisticallgsificant than the 5 % levelj Even Defendants’ own expert, Dr.
Murphy, conceded that a model’s results needchaoessarily be statistically significant to be
reliable. ECF No. 297-14, Murphy Dec. 2012 Deposiab66 (“Question: I your opinion that
in order for a statisticalnalysis to be reliable it mustquiuce a statisticallgignificant result?
Answer: Not necessarily. That's doddmave to be true . . . Butadtstical significance is one thing
you do look at.”). Dr. Stiroh also conceded thla¢ could not identify any econometrics textbook
which states that a coefficient has to be dteéiy significant at the 5% level to be reliable

evidence. Cisneros Decl., ECF No. 6B%, JJJ, Stiroh Dec. 2013 Deposition at 183.

%21n re Silicone Gel Breast Implants Prods. Liab. Lit®18 F. Supp. 2d 879 (C.D. Cal. Apr. 22,
2004), cited by Defendants, is inapposite asésdaot stand for the proposition that a study is
inadmissible unless it produces statisticalyndicant results at #hconventional levels.
Henricksen v. ConocoPhillips C&05 F. Supp. 2d 1142 (E.D. Wash. Feb. 11, 2009), is similarl
inapposite because it did not involve any esgion model but concerned a qualitative study
measuring benzene exposure of a very smalpgasize of twenty-onstudy participants.

¥ Reliance on statistical significance to determine the admissibility of expert evidence has be
rejected by some courts in hon-antitrust conte¢®, e.gKadas 255 F.3d at 362 (age
discrimination suit). As the court observed in ci#tilcg such reliance, “[l]itigation generally is not
fussy about evidence; much eyewitness and other nohtgiive evidence isubject to significant
possibility of error, yet no effort is made tocéxde it if doesn’t satisfy some counterpart to the 5
percent significance testd.; see also Rendon v. AT & T Technologgs3 F.2d 388, 397-98 (5th
Cir. 1989) (rejecting argument thidere is a strict legal benclnk requiring a particular number
of standard deviations to demonstritat data has statisal significance)Heller v. Shaw
Industries, Inc.167 F.3d 146, 158 (3d Cir. 1999).aisome v. Port Authority of New York & New
Jersey 948 F.2d 1370, 1376 (2d Cir. 1998)acDissi v. Valmont Industries, In@&56 F.2d 1054,

1058 n.3 (8th Cir. 1988).
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Finally, the Ninth Circuit has ta&that lower courts are “not to confuse the role of judge
and jury by forgetting that "gorous cross-examination, preseiota of contrary evidence, and
careful instruction on the burden of proof thrar than exclusion, ‘are the traditional and
appropriate means of attacking shaky but admissible evidetb&t&d States v. Chischil\30
F.3d 1144, 1154 (9th Cir. 1994) (quotibgqubert 509 U.S. at 596). Heeding this admonition, thig
Court previously deied DefendantdDaubertchallenge to Dr. Leamer’s conduct regression at th
class certification stage by holding that “the féett, when the erroare clustered, the Conduct
Regression’s results are nottstcally significant at the 95 percent level does not persuade the
Court that the regression is imagsible (although this failure mighffect the model's probative
value).” April Order at 42 (fjecting Defendants’ Motion to Bke Dr. Leamer’s Testimony, ECF
No. 210, at 16). The Court reasoned it was suffidieait Dr. Leamer’s model could be “attacked
by cross examination, contrary evidenaed attention to #nburden of proof.1d. at 50 (citing
Primiang, 598 F.3d at 564). Because Defendants Ipageided no compelling reason why the
Court should deviate from that conclusion, Defendants’ Dietbertchallenge is DENIED.

b. Defendants’SecondDaubert Challenge

Defendantssecondaubertchallenge is that Dr. Leamer’s regression is incapable of
segregating the impact on compensation attributabtlee challenged agreements from the effect
on compensation attributable to Defendantheragreements and unilateral conduct. Leamer Mc
at 10-12. Defendants cite to agreements Intéigh Pixar and Appleand unilateral policies
Google adopted with respectttwo non-defendant compani&d_eamer Mot. at 11. Defendants
claim Dr. Leamer conceded that his general conduct variable, which is a dummy variable that
turned on when the challenged agreements were in &Hawil] pick up [the compensation

suppression effects stemming froamjything that is applicable fthe class period from 2005 to

34 Defendants cite an internal Google docunvenith notes the existee of do-not-cold-call
policies effective January 20, 2006 with respec@penTV Corporationral Invidi Technologies
Corporation. ECF No. 573, Browecl., Ex. 13. Plaintiffs do nopaear to dispute the existence
of these policies.

% This dummy variable technique is not uncomrroregression analysiRef. Manual at 313 (“In
an antitrust case, it may be a variable that takethe value 1 to reflect the presence of the allege

anticompetitive behavior and the value 0 otherwise”).
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2009] when the [variable] is turned on.”dvn Decl., ECF No. 573, Ex. 1, Oct. 2012 Leamer De
at 329;see also idat 340 (“To the extent that these [otleetd-calling restrictions] are coincident
in time with . . . these [challenged] bilateral agreements they had, and to the extent that they
suppress wages during that period of time, it'$igdo be picked up by the conduct variable[.]”).
The Court rejects Defendants’ argument.

The Ninth Circuit has held that an antitrp#intiff is required to distinguish between
losses attributable to lawful competition and thosgbatable to unlawful anticompetitive conduct
City of Vernon v. Southern California Edison Cab5 F.2d 1361, 1371-72 (9th Cir. 199Phis is
because the antitrust laws ameended to compensate plaintiffs only for losses caused by a
defendant’s unlawful behaviokitton Sys., Inc. v. Honeywell, In€V 90-4823 MRP (EX), 1996
WL 634213, at *2 (C.D. Cal. July 24, 1996he Supreme Court recently affirmed the rationale
underlying this principle in a case concerning Wket class could be certified under Rule 23,
noting that “a model purporting &erve as evidence of damages must measure only those
damages attributable to that theor@dmcast Corp. v. Behrentl33 S. Ct. 1426, 1433 (2013).

As a preliminary matter, the Court notes taldhough it need not selve this question,
Defendants’ challenge at least appears togntes purely hypotheticakoblem. Dr. Leamer
explained his model in fact controls faryacompensation suppression effects stemming from
unchallenged conduainlessall the unchallenged agreemeatolicies were the same exact
duration as the unlawful agreementse., started on the first dayf the class period in 2005 and
ended on the last day of the class period in 2009. ECF No. 573, Ex. 1, Oct. 2012 Leamer Dey
340;see alsdct. 2012 Leamer Dep. at 1025-2D29 (“[I]f there were comparable
[unchallenged] agreements struck in plpder to the conspiracy period aadter the conspiracy,
then [the unchallenged conduct’s effects are coetidibr] in the statistical analysis.”) (emphasis
added)). Because Defendants have not presevidence that the undlenged conduct satisfies

this criteria®® the problem to which Defendants allugmears to be hypothetical and Dr. Leamer’

% In fact, the evidence suggests that the agreertentsich Defendants cite do not fit this criterial

Defendants have submitted evidence suggestinontééApple agreement began in 2007, which i

one year into the class period. Brown DdeCF No. 573, Ex. 11 at 823, 110. The Intel/Pixar
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model should not be excluded due to any allefgdure to segregateut any suppression of
compensation attributable to f@adants’ unchallenged conduct.

Yet even assuming Dr. Leamer’s damages estimate includes some effects from
unchallenged conduei.e., that Dr. Leamer should have included a special control to account f
effects of unchallenged conduct with@inply assuming, as he did, thiadvas not the case that all
the unchallenged agreements or policies wersdh@e exact duration as the unlawful agreement
seeOct. 2012 Leamer Dep. at 1028-2he Court finds that Dr. Leamer’s model need not be
excluded undebaubertfor failure to satisfy the disaggregat requirement, as explained below.

First and foremost, it is not cletlrat the Supreme Court’s holding@omcasta case
arising in the Rule 23 class certificatioontext, is applicable in the pres®dubertcontext, when
the Court is tasked with evaluagj whether expert testimony is rdlia and relevant to the jury’s
consideration at trial of the facts ggpéed to substantive antitrust law. @omcastthe plaintiffs,
more than two million Comcast subscribers, had atldgar different types of antitrust injury that
they claimed collectively resulted in sghibers overpaying for cable TV serviéggmcast133 S.
Ct. at 1430-31, but thestrict court only founednetheory amenable to common proof at the clas
certification stageld. at 1431. Despite this determination, thstrict court accepted the plaintiffs’
damages model even though it holidticaalculated damages stemming frathfour impact
theoriesld.?” Because the model “failed to measure dgesaesulting from the particular antitrust
injury on which petitioners’ liability in this actiois premised,” the Supreme Court held that the

plaintiffs had failed to prove a method of gtifying damages on a classwide basis and class

agreement apparently started in 2008.Ex. 12 at 158-62. Defendants have presented no
evidence concerning when thesgreements ended. Defendardaaede that Google’s unilateral

policies were effective January 20, 2006, which is also well into the class period. Leamer Mot

11. Defendants cite evidence thedgim shows that Google removed its Do Not Call List from
Google’s internal staffing websitnd staffing library in 2009d. Ex. 14 (Google internal email on
September 29, 2009 suggesting Google suspemyedoanot-cold-call polies by removing them
from internal staffing website and staffing library).

37 Plaintiffs’ expert admitted that the model @akted damages resultifgm the alleged conduct
“as a whole” and did not attribute damag@any one particular theory of impa€omcast133 S.
Ct. at 1434. The model assumed the validity of@lirftheories of antitist impact initially
advanced by Plaintiffs: decreageehetration by satellite providesyerbuilder deterrence, lack of
benchmark competition, and increased bargaining pdd:er.
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certification was thus impropdd. at 1433-35. In the midst of so holding, the Court noted that th
regression model “did not isolate damages rasyftiom any one theory of antitrust impact” and
thus failed the requirement thatffaodel purporting to seevas evidence of damages in this class
action must measure only those damages attributaleat theory. If the model does not even
attempt to do that, it cannot possibly establigtt tamages are susceptible of measurement acrg
the entire class for purposes of Rule 23(b)(R).’at 1431, 1433 (“There is0 question that the
model failed to measure damages resulting fronpérgcular antitrust injty on which petitioners’
liability in this action is premised.”YComcasis thus a case which discussed the requirements fg
showing Rule 23 predominance. Thegse question the Court addreseas whether
“certification was improper because [plaintiffsjdifailed to establish that damages could be
measured on a classwide basid.”at 1431 n.4. Notably, the Courtddnot address standards of
admissibility of expert testimony undBaubert Accordingly, it is not at all clear th&@omcass
holding concerning Rule 23 predominance — thahodel purporting to serve as evidence of
damages in [a] class action must measure only ttas@ages attributable to [plaintiffs’] theory,”
id. at 1433, in order to serve as a basis for shgwhat damages can be proven on a classwide
basis — is applicable to ti@aubertstage when courts are evaluating whether an expert’s model
admissible under Rule 702. ladt, the Court noted that it wast addressing the question of
whether the damages model at isaas admissible evidence under Rule 182at 1431 n.4.
Further, the Court expressly notit its ruling “turn[ed] on thetraightforward application of
class-certification principles,’ral noted, while addressing the disséimat this case provided “no
occasion for” discussion of “substantive antitrust lald.”at 1433. In contrast, issues raised at the
Daubertstage no doubt implicate substaatantitrust law, as the #re issue is whether an
expert’s testimony will be “relevantd the jury’s consideration #&ial of the facs as applied to
substantive antitrust law.

Yet even assumingomcastnd the Ninth Circuit cases cigrthe disaggregation principle
38

do apply in thebaubertcontext;” the Court finds Dr. Leamer’s model is not inadmissible becau

% The Ninth Circuit cases that recite the disaggtion principle do not address the admissibility

of the expert's analysis undBaubertor otherwise, but rather cadsr the sufficiency of such
32
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Defendants rea@omcasst disaggregation holdingo broadly.This is because the rationale
underlying Defendants’ argumenrthatComcastholds that a damages model mpiscisely
segregate out effects of every possible faaatuding legal conduct, #t could impact the
dependent variable, in order to be admissible ubaeibert—directly contravenes well-
established Supreme Court and Ninth Circuiharity holding that damages in antitrust cases
often cannot, and therefore need & proven with exact certain@enith Radio Corp. v.
Hazeltine Research, In@895 U.S. 100, 123 (1969) (“[D]amages issues in [antitrust] cases are
rarely susceptible of the kind of concrete, dethpeoof of injury which is available in other
contexts.”);J. Truett Payne Co. v. Chrysler Motors Coss1 U.S. 557, 566 (1981) (expressing
“willingness to accept a degree ofaentainty” in antitrust damageqwf given that “[t]he vagaries
of the marketplace usually deny us sure knowledgehait plaintiff's situéion would have been in
the absence of the defendardntitrust violation”);Knutson v. Daily Review, In48 F.2d 795,

811 (9th Cir. 1976) (proof of damages is suéiti “if the evidence show([s] the extent of the

damages as a matter of just and reasonable inference, although the result be only approximate”)

(citation omitted)Moore v. James H. Matthews & C6382 F.2d 830, 836 (9th Cir. 1982) (“[A]n
antitrust plaintiff is only obligad to provide the trier-of-fagtith some basis from which to
estimate reasonably, and without undue specmathe damages flowing from the antitrust
violations.”) (citation omitted)see alsdn re Scrap Metal Antitrust Litig527 F.3d 517, 533 (6th

Cir. 2008) (“[T]he antitrust cases are legion whielierate the proposition that, if the fact of

evidence to prove other matteFar example, irCity of Vernonthe plaintiff alleged the defendant
engaged in anticompetitive practices by dmaihg plaintiff's use of defendant’s power
transmission lines, maintaining rate scheduleswleaé discriminatory,ra preventing plaintiff
from acquiring power from alternate supplie955 F.2d at 1363. The plaintiff's damage study
assumed that “all of [these] acts contributed to the damage fiddrat’1373. The district court
found that some of the acts were lawful and thatdamage estimate thiiailed to segregate the
losses, if any, caused by acts which were nbtrast violations from those that werdd. at 1372.
Accordingly, the court granted defendant summary judgment because plaintiffs had presente
evidence of damagelsl. at 1372. On appeal, the Ninth Circaffirmed because the plaintiff's
aggregated damage proof (which encomphst@ms which were dismissed) was unduly
speculative and could not support a damage recokkergt 1373. The Court notes that at the
hearing on Defendants’ motion to exclude Deammer’s testimony, Defendants could not cite to
any case in the Ninth Circuit which appliesadidresses the disaggregation principle in the
Daubertcontext.
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damages is proven, the actual computation ofadpes may suffer from minor imperfections.”)
(citation omitted). Defendantargument is even belied by tB®@mcasiCourt’s own
acknowledgment that “[damages]dtculations need not be exaat antitrustcases and that
Comcastdid not change substantive antitrust l&omcast133 S. Ct. at 1433. Accordingly, the
most plausible reading @omcasis that by mandating that a dages model in a class action cas
“measure only those damages attributable to [pftsi} theory,” the Supeme Court did not alter
this fundamental principle of antitrust law by requgrthat an expert’'s moblprecisely tailor, in a
fool-proof way, the connection between ttanmages claimed and the anticompetitive conduct
alleged in order to be admissible unB@aubert Rather, the Court waoncerned with damages
models that attempt to calculate damages stemmingvanioustheories of antitrust impact which
were not at issue-i.e., damages models that “do[] not even attempt to [measure damages
attributable to plaintiffs’ theory].1d.

Here, Dr. Leamer’s model does noffsufrom the critical flaw inComcastlt is undisputed
that Dr. Leamer’s model evaluates damages resulting fronooelgheory of antitrust injury-a
decrease in compensation due to the challengieddititation agreements. Nor is Dr. Leamer’s
model one that “does not even attempt to” measure damages stemming only from the challen
agreementdd. His model expressly controls for many atkariables that impact compensation i
an effort to ensure that the estimatechdges result only from the challenged condBetleamer
Opening 1 19; Leamer Reply Rep. {1 91-93. Tukides factors like empyees’ age and gender,
worker tenure, and location differences, industry effects inclu8iargJose information sector
hiring, and employer effects includjrirm revenue and firm hirindgd.*® Further, Dr. Leamer has

stated that his model controls for, and thusesgages out, the effect ahchallenged conduct, so

% This is precisely what distijuishes Defendants’ other cited esswhere damages models failed
to take into account critical vatles that could have impacte@ thdependent variable at issue.
SeeConcord Boat Corp. v. Brunswick Cor@07 F.3d 1039, 1056 (8th Cir. 2000) (antitrust
damages expert conceded his model, which “ignoreshvenient evidence,” completely failed to
account for various critical market eventatthould impact the independent variabBijje Cross
and Blue Shield United of Wisconsin v. Marshfield Clitis2 F.3d 588, 593 (7th Cir. 1998)
(excluding statistical studyhich failed to correct for any otheadtor that could have affected the
independent variable, price in dtial services, except for just ortbus effectively attributing the
“entire difference [in price] . . . tthe [anticompetitive conduct.]”).
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long as certain assumptions hold. While Plémtiave presented no evidence that these
assumptions did in fact hold, the fact that Dgamer’'s model presents some uncertainty as to
whether some compensation-rethedfects of unchallenged condw@ee included in the damages
estimate does not provide a basis for exclusias.dufficient that Dr. Leamer’s model is
substantially mor@arrowly tailored— with respect to the coection between damages and
challenged conduet- than the damages model at issu€amcast Because this Court concludes
that Dr. Leamer’s model can provide the “tridsfact with some basis from which to estimate
reasonably, and without undue spation, the damages flowing from the antitrust violations,”
Moore, 682 F.2d at 836, Dr. Leamer’s model will notebeluded for failure to segregate out any
effects of unchallenged condd€tAccordingly, Defendants’ secomhubertchallenge is
DENIED.
C. Defendants'Third Daubert Challenge

The Court now addresses Defendants’ tbiedibertchallenge that Dr. Leamer’s “total new
hires” variable is inconsistemtith Plaintiffs’ theory of harmLeamer Mot. at 12-14. Defendants
rely onComcass requirementhat “any model supporting a phiff's damages case must be

consistent with its liability case[.JZomcast133 S. Ct. at 1433 (citation omitt€d).eamer Mot.

0 Defendants also assert in a fonte that “Dr. Leamer’s model §annot isolate the impact of the
[anti-solicitation] agreements on compensafiam other significant [macroeconomic and
microeconomic events] during the class periati¢h as “the 2008-2009 recession, which would
have negatively impacted compensation” or ‘&fffect of Defendants’ ffierent responses to the
recession in setting compensation.” Leamer Mofl1, 12 n.5 (recapping Stiroh Rebuttal 1 198-
203). Defendants are incorrect. Dr. Leamer diyaetsponded to Dr. Stiroh’s criticism by noting
hedid control for these two particular factors ibgluding “highly pertinent market and firm-
specific recession-sensitive variables” like firrmgBue, firm hiring, totahumber of new hires,

firm profit, and San Jose Information sedtaing. Leamer Reply Rep. 11 91-93. Indeed, the fact
that Dr. Leamer’s model includes various maeoconomic variables to otrol for these factors
distinguishes this case froimre REMEC Inc. Securities Litig702 F. Supp. 2d 1202, 1273-75
(S.D. Cal. Apr. 21, 2010) (ekdding regression model undeauber), which Defendants cite,
Leamer Mot. at 11 n.4. In that case, the expeaitrhade “no attempt to account for other possible
causes” and failed to “incorporate majjoracroeconomic] independent variablds’re Remegc

702 F.Supp.2d at 1273 (citation omitted).

“!1n Comcastthe Supreme Court held that the pldistiinability to match their damages model
with any one theory of liability meant the pi&iffs’ damages case was not “consistent with its

liability case[.]”Comcast133 S. Ctat 1433.
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at 2. The Court disagrees with Defendants. Baédats make three arguments in connection with

their thirdDaubertchallenge, and the Court addresses each in turn.

I. Defendants’ Claim that Dr. Leamer’s Total New Hires
Variable is Inconsistent with Plaintiffs’ Theory of Harm

Defendants argue Dr. Leamer’s conduct regressiomconsistent with Plaintiffs’ theory of
harm because it fails to account for the fact that under Plaintiffs’ theory, the impact of a
Defendant’s “increased recting and hiring [] on another Daidant would depend on whether
there was a[n anti-solicitation] agreement between those two fifrheamer Mot. at 13.

Defendants claim this is because Dr. Leamses a “total new hires” variabl¢hat is the sum of

all new hires by all Defendants @ngiven year. Defendants claim that because Dr. Leamer applies

this same variable to every employee in theslegardless of employer, Dr. Leamer “assumes t
impact of increasing hiring by all Defendantshie same on an employee at Google (which had
three [anti-solicitation] agreemim) as it was on an employeefatobe (which had only one [anti-
solicitation agreement]),” which Defendants clagan assumption “fundamentally at odds” with
Plaintiffs’ theory of the impact dhe anti-solicitation agreementd. They claim that to correct for
this error, Dr. Stiroh ‘glit” the total new hiresariable into componemtarts so that the model
would reflect new hiring by firms that had antiisdhtion agreements with each other “separately
from new hiring by firms that did not have such agreements with each dthdciting Stiroh

Decl. 1 8-10); Leamer Reply af8in essence, Defendants’ claim boils down to an argument tt

“2 Defendants do not argue this case poses the same proble@omsdastvhere the plaintiffs’
damages model calculated damages resulting viemmous theories of impact, thus creating a
situation in which the plaintiffs’ damages case wa®nsistent with its liaility case because the
model could not attribute damages to only the orerthof impact left irthe case. Nor could they,
as there is no dispute that Dr. Leamer’s med@luates only one theory of antitrust injury — a
decrease in compensation due ® &mti-solicitation agreements.

*3 This variable was included by Dr. Leamer as a “macro-factor to control for the overall demg
for labor by all defendants.” Leamer Reply Rep. § 131.

4 Specifically, Dr. Stiroh removed the “total newds” variable from the model, and inserted
three new variables: (1) total nunmloé# hires of [do-not-cold-callfirms, i.e., the number of hires
of the firms with which a partidar Defendant had agreements); t(#al number of hires of non-
[do-not-cold-call] firms, i.e., thaumber of hires of the firms witlvhich a particular defendant had

no agreements (for the ADOBE valie, it is computed as the@abnumber of hires by all non-
36

Case No.: 11-CV-02509-LHK

ORDER RE: DEFENDANTS’ MOTIONS REGARDING DR. LEAMER AND DEFENDANTS’ JOINT MOTION

FOR SUMMARY JUDGMENT BASED ON MOTION TO EXCLUDE TESTIMONY OF DR. LEAMER

at

nd




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Dr. Leamer’s total new hires variable is “ingperly aggregated” because it combines the impact
of the hiring by firms with whom each Defend#is an anti-solicitation agreement with the
impact of hiring by other Defendantd.

The Court is not convinced that Dr. Leameléxision to use an aggregated total new hire
variable means his model “is at odds with Riidis’ theory of harm,” Leamer Reply at 8.
Defendants’ argument is based on the assumptairutider Plaintiffs’ thery, “the impact of a
Defendant’s increased recruigj and hiring [] on another Dafdant would depend on whether
there was a[n anti-solicitation] agreement betwibese two firms,” and accordingly, the “impact
of an increase in recruiting ahding activity at Intel, [for examle,] would be different with
respect to an employee at Goofdich had a[n anti-solicitatioagreement] withntel) than it
would be for an employee at Adobe (which did nave a[n anti-solicittion agreement] with
Intel).” Leamer Mot. at 13. Yet Defielants fail to persuasively explairny or how Plaintiffs’
theory must lead to this conclusion. The corgafrDefendants’ argumeate not entirely clear.

However, Defendants’ argument appears to be that, under Plaintiffs’ theory, the impact on

compensation-i.e. on employees’ wagesof one Defendant’s increase in hiring should be smaller

on a second Defendant who had an anti-solioitaagreement with the first Defendant as

compared to the impact on a third Defendant whandichave an agreement with the first

Defendant® This is so, Defendants appear to cadtebecause Defendant pairs who did not have

agreements faced no limitations on informati@wfbetween them, while Defendant pairs who
were parties to an agreement did face sunlidi Leamer Mot. at 12. Presumably, Defendants’
claim is that because there is more infororafiow about new job options between two firms
without an anti-solicitation agreement, an incraadaring at one Defendarfirm would lead to a
greater increase in wages at the second Def¢tfidan because (a) the employees at the second

firm would be more aware of thmotential salaries and benefits tikatne with the job openings at

APPLE defendants); and (3) the conduct variableacted with the total maber of new hires of
[do-not-cold-call] firms.Stiroh Rebuttal 9 187-88.
> Defendants do not explicitly state whether uraintiffs’ theory, thémpact of a Defendant’s
increase in hiring on anwér Defendant should lgeeateror smallerwhen the Defendant pair has
an anti-solicitation agreement, compatec Defendant pair that does not.
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the first firm, and (b) this awareness will fotbe second firm to raise its employees’ wages in
order to ensure that its employees stay.

The Court need not resolve the question wheRtentiffs’ theory necessarily leads to this
conclusion, as Defendants claim it does, becauseitlwlkcpoint is that D&ndants have failed to
explain, both in their briefing and at the hagr why and how Dr. Leaar’s inclusion of an
aggregatedotal new hires variable in his model msdns model is “inconsistent” with this
allegedly logical implication of Plaintiffs’ thepr Further, Defendants’ argument is particularly
unpersuasive given that Dr. Learis model not only includestatal new hires variable to control
for the overall demand for labor by all defendants abed “include[s] a diffenat variable of hiring
by each firm,” Leamer Reply Rep. 1 131; Leai®pening, Ex. 3, variable #27. The Court notes
that Defendants did not respondie Court’'s question at the heay regarding why the existence
of individual hiring variables foeachfirm in Dr. Leamer’'s modekeeLeamer Reply Rep. { 131,
does not address Defendants’ concern that Dr. Leamer’s usegfjsgatedotal new hires
variable means his model is somehow incdasiswith Plaintiffs’ theory of harm.

Ultimately, while framed as an argument that Dr. Leamer’s model vidlatexast
Defendants’ argument is, in essence, that Dr. leganmodel fails to inclde variables that take
into account the “distinctiohetween hiring among Defendamtgh a[n anti-solicitation]
agreement and other hiring.” Leamer Reply at 8. Thatprototypical concern that goes to weigh
not admissibility Bazemore v. Fridgy478 U.S. 385, 400 (1986) (“Normally, failure to include
variables will affect the analysis’ probativenasst, its admissibility.”). Accordingly, the Court
rejects Defendants’ argument th@thout Dr. Stiroh’s suggested aihges to Dr. Leamer’s model,

Dr. Leamer’s model is inconsistent with Pléfiist theory of harm and must be exclud®d’

“® Further, while the Court need not resolve wheBreiStiroh’s solution tahis alleged problem is
statistically sound, Dr. Leamer explains that &gproach is not necessarily sound but is one way
to effectively change around t@gns of the regression coeffictenBy removing the “total new
hires” variable which has a largistatistic compared to many of the other coefficiesggl eamer
Opening, Ex. 3 (absolute value of 4.84), Dr.@tis approach “wreak[s] havoc on the [other]

coefficients,” thus disruptinthe final damages estimate. Leamer Reply Rep. § 115. Dr. Leamef

conclusion is not without supposeeEdward Leamer, “A Result on the Sign of Restricted Least|
Squares EstimatesJournal of Econometri¢s3 (1975) at 387-90. The fact that Dr. Leamer’s
opinion finds support ihis ownscholarship weighs at least slityhin favor of finding his model
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ii. Defendants’ Claim that Dr. Leamer’s Total New Hires
Variable hasthe “Wrong” Coefficient Sign

In the section concerning their thibhubertchallenge, Defendants also take issue with
how the total new hires variablesha negative coefficient, which they claim is “contrary to basic
economic principles” because it indicates a negatlationship between Defendants’ total hiring
and employee compensatieie., that as Defendants hire more employees, they pay their
employees less. Leamer Mot. at 13-14 (summarizing Stiroh Rebuttal  163). The Court is not
persuaded that the variable’syative coefficient deems Dr. Leans model so unreliable such
that it failsDauberts reliability prong, for Dr. Leamer proges various plausible explanations as
to why the negative coefficient ot necessarily an unexpectedamme. First, he explains that
“dynamic” regressions like this one sometimes l@aksults that may apaecounterintuitive at
first. Leamer Reply Rep. 1 68ee alscCisneros Decl., ECF No. 605, Ex. NNN, Leamer Nov. 201
Dep. at 10082 Dr. Stiroh provides no rebuttal to thisint in her declaration submitted in support
of Defendants’ motion to exclude. More importgnr. Leamer provides dast two plausible,
even if not persuasive, market-based explanatasrie why it is not “wrong” for the total new
hires variable to have a negative coefficient., why it makes sense for increases in new hires
be negatively correlated with increased congadion. Leamer Reply Rep. 1 119 (explaining that
periods of economic recoverytarf a recession are typified pgriods of ramped-up hiring but

persistent low wages as employers bring baickd#f employees; it is only later that the labor

does not fail the reliability pron@paubert v. Merrell Dow. Pharm., Inc43 F.3d 1311, 1317 (9th
Cir. 1995) (“One very significant fact to be calered is whether the experts are proposing to
testify about matters growing naturally andedtly out of research they have conducted
independent of the litigation, or whether theyénaeveloped their opiniasrexpressly for purposes
of testifying.”).
*" The Court notes that Defendants mischaracterieeof Plaintiffs’ arguments, claiming Plaintiffs
“try to justify Dr. Leamer’s total new hires vahle as a ‘macro-factothat controls for overall
labor demand.” Leamer Reply at 8.8Khs incorrect. Plaintiffs note dlhthe variable controls “for
the overall demand for labby all Defendants.Leamer Opp. at 14 (emphasis in original) (citatio
omitted). Dr. Leamer has consistently testified the same. Leamer Reply Rep. T 131.
8 A “dynamic” regression model, or a “distributied) model,” is one imvhich thestatistician
regresses dependent variable “y” at tinoe the present and past valuésndependent variable
“x.” Larry D. Haugh et al.|dentification of Dynamic Regressi Models (Distributed Lag Models
Connecting Two Time SeriedR J. Am. Stat. Assoc. 121 (1977).
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market “tighten[s] enough to pupward pressure on wagest; 120 (setting forth another
explanation that high levels ofrlmg may leave the impression thiaplacements are easy to find,
thus holding down wages of incumbents due to their poor bargaining po$its@m®)also In re
Plastics AdditivesNo. 03—CV-20382010 WL 3431837, at *18 (E.D. Pa. Aug. 31, 2010)
(dismissing plaintiffs’ argument #t coefficients had the “wrongsign, which indicated a negative
relationship between price and derdabecause while “Plaintiffs hg[dhown that the coefficients
. . . were inconsistent with theoretical explams,” they had not “given any basis for their
expectation that the conditionstime markets . . . would be corteist with economic theory,” and
crediting defense expert’s opinion that marketdibons could lead tan inverse relationship
between demand and price). This Court neg¢dlaoide whether Dr. Leamer’s market-based
explanations are in fact correct, as “[tgv@dentiary requirement of reliability [undBrauberi is
lower than the merits standard of correctnelssré Paoli R.R. Yard PCB Litig35 F.3d 717, 744
(3d Cir. 1994)Primiang, 598 F.3d at 564 (“[T]he test und@aubertis not the correctness of the
expert’s conclusions but the soundness of his methodology.”) (citation omittadight of Dr.
Leamer’s at least plausible explanations, the Caderlines to conclude that the existence of a
negative coefficient on the total new hires ahtke means Dr. Leamer’s applied methodology wasg
so flawed as to warrant exclusiohhis regression ati#d. It is noteworthythat the Ninth Circuit
has held that a court may admit even “somewhastgpreable testimony if it falls within ‘the range
where experts might reasonably differ, and whiegury must decidamong the conflicting views
... S.M. v. J.K.262 F.3d 914, 921 (9th Cir. 20085 amended b§15 F.3d 1058 (9th Cir. 2003)

(citation omitted)*

9 Dr. Leamer provided the same two explamwasiin his December 2013 deposition. Cisneros
Decl., ECF No. 605, Ex. OOO at 1189.
*0 Maintaining this distinction between the evitlary requirement of reliability and the higher
standard of whether the expert@nclusions are correct “is indesignificant as it preserves the
fact finding role of the jury.In re TMI Litig., 193 F.3d 613, 665 n.90 (3d Cir. 1999).
>L Dr. Leamer also explains that the negasigm may be the result ¢¢ollinearity among the
variables,”Leamer Reply Refd] 61, which means that multiple correlated independent variable
are competing to explain the same dependent variablat 61, 72see alscABA Section of
Antitrust Law,Proving Antitrust Damages: Legal and Economic Iss@s 6, “Economics and
Regression Analysis” at 150 (2010Proving Antitrust Damages”)Vhile the Court acknowledges
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iii. Defendants’ Claim that Dr. Leamer’s Conduct Regression
isUnduly Sensitiveto Intel

In connection with their thirdaubertchallenge, Defendants also claim Dr. Leamer’s
regression is unduly “sensitive” to changes inliateiring and that the “the damages allegedly
caused by [anti-solicitation] agreements betwethier Defendants turns on Intel’s behavior.”
Leamer Mot. at 14; Leamer Reply at 10. upport, Defendants poseéhgpothetical they claim
demonstrates that “changing the start date tef’malleged participgon [from 2005 to 2006] has
an enormous and irrational influence on the esgémaf Dr. Leamer’'s modlé Leamer Mot. at 14.
Defendants claim that when the 2006 date is udlliBr. Leamer’'s damage estimate is reduced b
over one billion dollars, and th&he enormous effect this relatively minor change has on Dr.
Leamer’s model underscores ihherent unreliability.1d. at 14 n.6 (summarizing Stiroh Rebuttal
19 179-80). The Court concludes thal alleged sensitivity in D.eamer’s model to Intel’'s data
does not deem his model so inherently unrelightsh that it must be excluded from the jury’s
consideration undddaubert.

The Court recognizes that senstiitests can be utilized as omay to test the reliability of
regression estimates, as Dr. Leamer hinfsadfacknowledged. Brown Decl., ECF No. 215, Ex. 1
at 351 (noting a “sensitivity analysis ... [is|axploration of how sensitive [a model's]
conclusions are to a choice of \aies.”); Leamer Reply Rep. 1 #see alsdRubinfeld at 436-37
(“Estimated regression coefficientan be highly sensitive to p@ular data points. Suppose, for

example, that one data point deviates greatly itsraxpected value, as indicated by the regressi

that collinearity may cause regression estimates to becomes less geiRealcomp,ILtd. v.
F.T.C, 635 F.3d 815, 834 (6th Cir. 2011); Rkfanual at 324; Rubinfeld at 46Befendants have
not raised this issue nor provitlany argument as to why this would deem Dr. Leamer’s model
unreliable under thBaubertstandardOther courts have admitted regressions even in the face (
expert disagreement regarding wietcollinearity posed a problein.re High Fructose Corn
Syrup Antitrust Lit.295 F.3d 651, 660-61 (7th Cir. 2002) (refigsto second-guess district court’s
admission of defense regression analysis whereepagixperts disagreed on whether collinearity
problem had been resolved or if regression was fundamentally unreliétike)s not surprising
given that the concept of collinearity is nahathodologybut a common phenomenon that result
when using the methodology of regression analizsibert 509 U.S. at 595 (“The focus [of the
admissibility inquiry], of course, must Iselely on principlesind methodology, not on the
conclusions that they generate.”).
2 See als@&Edward LeameiGlobal Sensitivity Results for Geralized Least Squares Estimatés
J. Am. Stat. Assoc. 867-70 (1984) (considgrsensitivity of regression estimates).
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equation . . . It would not be unusual in this &iton for the coefficients in a multiple regression
analysis to change substantially if theadpoint were removed from the samplé>Yet the Court
is not convinced that Dr. Leamer’s model igant unduly sensitive to tal's data or that any
alleged sensitivity means his regression model Balgberts reliability prong. Defendants do not
explain or provide any evidence as to whyduion of $1 billion, namely around thirty percent
of Dr. Leamer’s original $3.06 billion damagesimate, inherently means or suggests that Dr.
Leamer’s damages estimate improperly “turns or’mbehavior.” Leamer Mot. at 14. It might

very well be the case that when the start dageparticular agreeemt is changed for armgther

defendant, the damages estimate is similarly redogexdich a large sum, or larger. Defendants do

not provide any further infornian so that the Court may make an appropriate compatison.

Further, the Court observes that it does not sateall unexpected or “irrational,” as Defendants

characterize it, for the damages estimate to theced by a large percentage when a 2006 start date

for Intel is utilized as opposed #2005 start date. This is becaasmodel that utilizes a 2006 star
date neglects to take into account the compenssittippression that would result for an entire yea
from a cease of cold-calling at the Defendane., Intel — whose employees comprise the majorif

of the class, or 40, 357 members out of84e613 person class. Leamer Reply Rep. TaBte 1.

>3 “Sensitivity analysis is thstudy of how the variation in theutput of a model (numerical or
otherwise) can be apportioned, Giaively and quantitatively, tdifferent sources of variation,
and how the given model depends on the informatidnrf® it. . . . It allows the analyst to assess
the effects on inferences of departures fromagsimptions made and the data values, [and] det
outliers or wrong data values.” Enrique Castillo, et alA general method for local sensitivity
analysis with application to regressiomodels and other optimization problem$.4
Technometrics 430 (2004ee alsd.W. Bacon et al A profile-based approach to parametric
sensitivity analysis afonlinear regression modeld3.4 Technometrics 442001) (“Predictions
from a nonlinear regression model are subjecintertainties propagated from the estimated
parameters in the model. Parameters exertiagtiongest influence on model predictions can be
identified by a sensvity analysis.”).

>4 At the same time, Defendants also claimt the change they implement (changing Intel’s
participation date from 2005 to 2006) is just arfar modification,” LeameReply at 10, but fail

to explain why such a change would be “mincoimpared to other changes in assumptions that
one could make to the model.

% Dr. Leamer alludes to this poimthen explaining that the fatttat the damages estimate change
substantially when the date of Intel’'s agreemeihanged by one year does not mean his mode
unreliable but is an expected outcome. LeaReply Rep. § 112 (“[C]hanging the date of the

conspiracy would be expectedhave substantial changes in the measured effect of the condug
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Even putting aside the question whether Dr. Leamer’s damages estimate is improperly
driven by Intel’s data, Defendants do not cite, Imas this Court found, any case holding that the
sensitivity of a dependent varialio one or more independesariables categorically means the
model must be deemed “junk science” uridaubert>® AstenJohnsqr740 F.3d at 463;.1.

Hartley v. Dillard’s, Inc, 310 F.3d 1054, 1061 (8th Cir. 2002) (“Oiflyhe expert’s opinion is so
fundamentally unsupported that it can offer nostasce to the jury must such testimony be
excluded.”) (citation omitted In light of these ensiderations, and this Court’s “broad discretion”
in deciding whether evidence is relialdnd helpful to the trier of faceeHankey 203 F.3d at
1168, the Court concludes that Defendants’ argumeas to the weight, not admissibility of Dr.
Leamer’'s model, and that Defendants may apprigbyiaaise their concerns on cross-examinatiot
or through Dr. Stiroh’s testimony. \ill then be up to the jury tassess the credibility of the

experts—i.e., whether and to what degrany alleged sensitivity ofdhmodel to Intel's data means

that the predictive value of Diceamer’s regression is low or Itsgression estimates are imprecise.

Wyler Summit P’ship v. Turner Broad. Sys., |@85 F.3d 1184, 1192 (9th Cir. 2000) (“Weighing
the credibility of conflicting expert witness tesony is the province of the jury.”). Accordingly,
the Court rejects Defendants’ argemmh that Dr. Leamer’s conducigression is unduly sensitive to
Intel. In sum, the Court DENIES Defendants’ thiddubertchallenge.
d. Defendants’Fourth Daubert Challenge
The Court now addresses Defendants’ fourth and Daabertchallenge. Defendants
claim “Dr. Leamer cannot rely on his conduct esgion to establish tlexistence of classwide

impact when he admits the model is incapable of showing that each class member was injurg

It's not just that a portion of tel's employment is being remové&®m the class, but that some
suppressed compensation is then being treatemamal.”). While Dr. Leamer does not explain
in further detail why the resulting changehis estimate does not render his results unreliable,
“gaps” in an expert’'s reasoning may go to the weight of the expert evidence, not its admissibi
Campbell ex rel. Campbell v. Metro. Prop. & Cas. Ins.,@89 F.3d 179, 186 (2nd Cir. 2001).
% At the hearing on Defendants’ motion to exclude Dr. Leamer’s testimony, Defendants could
cite to any case which holds that the sensitivitg dependent variable tme or more independent
variables in a regressionatiel means the modeg! must be deemed unreliable Daidyert.
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Leamer Mot. at 15. Defendants accordingly agbett “Dr. Leamer’s opinion that there was a
classwide impact must be excludeltl”’ The Court denies Dendants’ request.

In antitrust cases, “[p]roof of injury (whether not an injury occurred at all) must be
distinguished from calculation of damages (whdeltermines the actual value of the injury).”
Newton v. Merrill Lynch, Pierce, Fenner & Smith, 259 F.3d 154, 188 (3d Cir. 2000atlin v.
Washington Energy Co791 F.2d 1343, 1350 (9th Cir. 1986) (Jie requirement that plaintiff
prove ‘both thdact of damage and thmountof damage . . . are two separate proofs.’ ")
(emphasis in original) (citation omitted). Detiants’ challenge implicates the element of
“[a]ntitrust ‘impact’'—also referred to as antittusjury—[which] is the ‘fact of damage’ that
results from a violationf the antitrust laws.In re Dynamic Random Access Memory (DRAM)
Antitrust Litig, No. 02-1486, 2006 WL 1530166, at *7 (N.D. Cal. June 5, 2@&)rts have
indeed held that plaintiffs muptove every class member wagined by the alleged violation in
order to prove the element of impagee In re Hydrogen Peroxide Antitrust Liti§52 F.3d 305,
311 (3d. Cir. 2008) (“[E]very class member musiv@ at least some antitrust impact resulting
from the alleged violation.”Blades v. Monsanto Co400 F.3d 562, 571-72 (8th Cir. 2005)
(plaintiffs must be able to provejury to each class membeDRAM 2006 WL 1530166, at *7
(same).

Here, Defendants correctly note that Deamer concedes his regression does not
determine whether any individual semember was impacted. Brown DeEICF No. 573, Ex. 1,
Oct. 2012 Leamer Dep. at 44, 568 However, Defendants’ argument fails because their main
basis for exclusion hinges on a misleading characterization of Dr. Leamer’s opinion regarding
impact. While Defendants claim Dr. Leameligg on his regression model to establish the
existence of “classwide impact” as defined by Defendants, that every class member was in
fact impacted-Dr. Leamer has never opined that higression proves that every class member
was in fact impacted. Rather, he has consistasituled that his regressi provides reliable proof

that the anti-solicitation agreements hageaeralimpact on the clas§eeClass. Cert. Opening

5" Dr. Leamer explained thais regression estimatéatal undercompensation per defendant per
year. Brown Decl., ECF No. 573, Ex. 1, Oct. 2012 Leamer Dep. at 56.
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Report at 62 (noting his regression is “capaiflshowing that the non-compete agreements
artificially suppressed compensationthe members of [the technical] clagmerally) (emphasis
added); Leamer Opening 1 2 (“I describe[] ameblogy (regression analysier showing impact
and calculating damages to the Defendants’ workfaseswhole . .”) (emphasis addedy. § 17
(stating the model “estimatg[the impact of the illegal copsacy on the total compensation of
Class members.”). Thus, Defendants’ asserted basis for exetdigian“Dr. Leamer relies on his
model to do what he has admitted it cannot do: pnguey to all class members despite admitting
it cannot measure injury to individuals,” Leamer Mot. atd%incorrect.

Putting this mischaracterization aside, tlo@ observes that Defendants also frame theil
argument in a different way by claiming the regression must be excluded belekrustffs cannot
use such a model to satisfy thieurden of proving clasgde impact.” Leamer Mot. at 2 (emphasis
added). This argument also fails because it @ststher one or both of two faulty assumptiens
first, that Dr. Leamer’s regression must simglededly suffice to prove that each class member
was impacted in order to be admissible evideand,second, that Dr. Le@&ms regression is not
relevant to the question of wietr each class member was impacted. The former assumption ig
incorrect because, while the Court made no figdit the class certifition stage that the
regression itself was capable of dentoating impact to every class membBeneither Rule 702
nor Daubertrequires that an expert’s testimony, imtga in whole, saglehandedly prove an
element of the offering partysase for it to be admissibl®brey v. Johnsgrd00 F.3d 691, 695
(9th Cir. 2005) (noting expert lence need not establish any element of a claim or defense to
admissible undebauber); Adams v. Ameritech Servs., 231 F.3d 414, 425 (7th Cir. 2000)
(“[T]he question before us is not whether the répproffered by the plaintiffs prove the entire
case; it is whether they were prepared in abé and statisticallyosind way, such that they

contained relevant evidence that a trieragtfwould have been gtted to consider.”)City of

*8 Such a finding was not required for IPiifs to attain class certificatiom re Cardizem CD
Antitrust Litigation 200 F.R.D. 326, 340 (E.D. Mich. Apr. 3, 2001) (“To show impact is
susceptible to class-wide proof, Piglfs are not required to showahthe fact of injury actually
exists for each class member.”).
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Tuscaloosa v. Harcros Chems., Int58 F.3d 548, 565 (11th Cir. 1998) (expert’s study and
testimony “need not prove plaintiffs’ case by themssgj\they must merely constitute one piece of
the puzzle that the plaintiffs endeatorassemble before the jury.”).

As for the latter assumption, to the extent Defanig’ argument is th&laintiffs should not
be able to rely on Dr. Leamer’'s modeleagdence that each class member was injufiesl, that
Dr. Leamer’s regression is irrelevantthe issue of classwide impaetheir argument fails. This
Court already concluded, when ruling on Pldiisitfirst class certifcation motion, that Dr.
Leamer’s conduct regression was a reasonabileadelogy capable of showing that the anti-
solicitation agreements caused “gealized harm to the clas®\pril Order at 38, 43. The Court
reaffirmed that conclusion in its October Ord@ctober Order at 60[T]he Conduct Regression
analysis is also capable of demonstratingreegs classwide impact.”J.he Court now concludes
that even though Dr. Leamer’s model is not capabliemonstrating specific injury to each class
member on its own accord, it is highly probative to that isSae.In re TFT-LCD (Flat Panel)
Antitrust Litig, M 07-1827 SlI, 2012 WL 555090, at *5 (N.D. Cal. Feb. 21, 2012) (“Even if
regression models are not enousfianding alone, to establistasswide impact, they may
nevertheless be relevant to the issue.”). Thisecause a reasonable jury could find that Dr.
Leamer’s model-which this Court has held is capableproving generalized impact to the
class—in combination with the other evidence prdaserby Dr. Leamer and documentary evidende
separate from Dr. Leamer’salgsis, strongly suggesthat each class member was impacted.
Notably, Dr. Leamer provides substantial evickethat economic theory, documentary evidence,
and statistical analysegparate fronhis conduct regression are calgats showing that the anti-
solicitation agreements suppressed the compensati‘all or virtuallyall” class membersSee
supra Part lll.LA.1. The Court also held in its @ber Order that “Plairffis marshal substantial
evidence, includinglocumentaryevidenceand expert reports . . . [wdhi] suggests that all technica
employees—not just those who would have resieold calls but fiothe anti-solicitation

agreements—may have been impacted by theeaggnts.” October Order at 31 (emphasis added);

N

id. at 51 (“The extensive documentary evidence Plsnpresent [] supports their theory that they
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will be able to prove the impact of thetidnust violations on a classwide basisit); at 33
(concluding “Plaintiffs submitted thousands of pggédocuments . . . which support Plaintiffs’
theories of classwide harm > Because the Court finds that.leamer’s regression model will
be helpful to the jury’s assessment of classwiggact, the model is relemaand thus admissible.
See United States v. Rah®93 F.2d 1405, 1413 (9th Cir. 1998plding that encompassed in the
determination of whether experstanony is relevant is whetherig helpful to the jury, which is
the “central concern” of Rule 702§.Accordingly, Defendants’ fourtbaubertchallenge is
DENIED.

Ultimately, the Court concludes the jury i€ throper body to decide whether or not and, i
so, to what extent, Dr. Leamer’s model shdugddiscredited based ¢ime various objections
Defendants have raiseBlouman v. Blogk940 F.2d 1211, 1225 (9th Cir. 1991) (“Whether the
statistics are undermined or rebutted in a spec#ge would normally bequestion for the trier of
fact.”). The Ninth Circuit has heldhat “as a general matter, so lamgjthe evidence is relevant and
the methods employed are sound, neither the umefsiinor the strengti statistical proof

determines admissibility under Rule 703&8e Obrey400 F.3d at 696. This Court held at the clas

%9 These “thousands of pages” included “docutagnevidence on the importance of cold calling
as a recruitment tool and the effect of the pr&idn of cold calling on #hTechnical Class as a

whole,” “evidence of Defendants’ rigid compensation structure and importance of internal equi

and “documentary evidence that Defendants viegaath other as labor competitors, which may
have resulted in individual Defendants’ geasuppression depressing other Defendants’
employees’ wages.” October Order at 33.

% Defendants’ citation ttn re Plastics Additives2010 WL 3431837 (E.D. Pa. Aug. 31, 2010), is
unavailing. There, a district court the Eastern District of Perylgania found that the plaintiffs
had not demonstrated that ant#t impact was “capable of proof by evidence common to the clg
and thus denied class certificatideh. at *19. In doing so, the court held plaintiffs’ regression
model could not “serve as proof of impact comnmthe class” because the model said “nothing
about individual class member experience” anchjiféé’ expert had conceded that his “industry-
wide regression results areno wayindicative of individual impact” anddb not helpdetermine
whether each class member suffered any impadd. it *15-*16 (emphasis added). Here, in
contrast, this case is not at the clesdification stageand Dr. Leamer doast concede that his
model is not at all probative t@hether each class member suffered an impact. The Court also
notes that thén re Plasticscourt utilized a higher standard aétblass certificatin stage than this
Court, which held at the classrtification stage that Dr. Learis model “support[ed] Plaintiffs’
theories of common impact of harm,” October Qrafe52, 72, despite the fact that his model did

not purport to show individualizeichpact to each class member.
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certification stage that Dr. Leam'® conduct regression was “staitisilly robust,” supported by the
economic literature, and “capable of calculatiregsivide damages.” October Order at 82. None
Defendants’ arguments persuades the Couwhamge that conclusion, and thus Defendants’

challenge to Dr. Leamer’'aduct regression is denied.

B. Defendants’ Joint Motion for Summary Judgment Based on Defendants’
Motion to Exclude the Testimony of Dr. Leamer

Defendants jointly move for summary judgn based on their motion to exclude Dr.
Leamer’s testimony. ECF No. 556. Defendants’ sotgiment in support of their joint motion for
summary judgment is that “[w]ithout Dr. Leameg€sgpert report and t@stony, Plaintiffs have no
evidence of classwide impact or damages and cgmoee the essential elements of their antitrus
claim.” Id. at 1. Because this Court denies Defendants’ motion to exclude Dr. Leamer’s testim
in full, Defendants’ joint motion for summajydgment based on their motion to exclude Dr.
Leamer’s testimony is also DENIED.

IV.  CONCLUSION

For the foregoing reasons, the Court GRANTS IN PART and DENIES IN PART
Defendants’ motions:

e Defendants’ motion to strike Dr. Leameté&stimony is GRANTED in part as to Dr.
Leamer’s new 50% statistical significance theory and DENIED in all other respe

e Defendants’ motion to exclude Dr. Leamer’s testimony ubderbertis DENIED.

e Defendants’ joint motion for summanyggment based on their motion to exclude

Dr. Leamer’s testimony is DENIED.

IT IS SO ORDERED. !: g
Dated:April 4,2014 d. H’.

-

LUCY H.K
United States District Judge
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