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v. Genesis Fluid Solutions, LTD et al Doc. ]

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

PRESS RENTALS, INC. f/k/a EAGLE
NORTH AMERICA, INC,,

Plaintiff,

Case No.: 5:115V-02579EJD

ORDER GRANTING PLAINTIFF'S

V- ATTORNEY'S FEES
GENESIS FLUID SOLUTIONS, LTD. and

MICHAEL K. HODGES,
[Re: Docket No. 133]

Defendant.

Presently before the court is Plaintiff Press Rentals, Inc.’s (“PR)ridbtion for
Attorney’s Fees. Dkt. No. 133. Plaintiff seeks $109,929 in fees from Defendants Genesis Fl
Solutions, LTD and Michael K. Hodges (collectively, “Defendants”) basetth® attorney’s fees
provision contained in a #lement agreement between them. Having carefully considered the
relevant documents, the court finds this matter suitable for disposition without oral argument
pursuant to Civil Local Rule 7-1(b). The hearing scheduled for September 12, 2014 will,
therefore, b& ACATED. For the reasons stated below, Plaintiff's motion bellGRANTED
after a reduction in the amount requested.
l. BACKGROUND

The extensive factual and procedural background of this case can be found in this col
January 3, 2014 order granting in part and denying in peiritFf's motion for judgment orthe
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pleadings.SeeDkt. No. 127. Briefly, the facts pertaining to the instant matter are as follows
This case is the offspring of litigation that occurred in 2008 between PresssRierta
(formerly known as Eagle North America, Inc.) and Genesis Fluid Solutions. NoV@B2060-

RMW (N.D. Cal.). That case resulted in a settlement agreement reached byiéseopdrine 26,

2009. No. 11€V-02579EJD,Dkt. No. 1, Compl.Ex. A, Settlement Agreement. The settlement

agreement provided that Genesis Fluid would make monthly paymdntsse Rentalghen

Eagle North Americauntil November 2010. Id. at § 1. Theagreement included a cognovit
clausestating that if Genesis Fluid does not comply with the payment schedule, tserRerdals
would be permitted to file with the court the judgment by confession documents attatche
settlement agreement, which would include the principal sum of $152,000, less any payment
made by Genesis, plus interest and “plus any all attorney’s fees anchcastsd by [Press
Rentals] in connection herewith after June 26, 2008.’at § 4. The settlement agreement was
signed by both parties in July 2008l at § 22.

Monthly payments were made to Press Rentals until May 2010, when GenesisilEldid f
to make a payment. Dkt. No. 133 at 3. In July 2010, Press Rentals told Genesis about this |
of the settlement agreement and demanded payment in aecerdith the cognovit clauséd.
Genesis did not acknowledge this demand, but instead sent Press Rentals several ghigcks
August, and September 2010, none of which Press Rentals cddhed.

In May 2011, Press Rentals commenced the instant action alleging breachetde¢hsest
agreement. Dkt. No. 1. In January 2014, this court issued an order granting in part and den

part Plaintiff's motion for judgment on the pleadings, and in April 2014, final judgment in é&vo

! Genesis Fluid would pay then-Eagle North America $25,000 on or before July 26, 2009, an
thereafter pay fifteen monthly installments of $8,466.67 on the 26th day of each mdtg star
August 2009.

2
Case No.: 5:11V-02579EJD
ORDER GRANTING PLAINTIFF'S ATTORNEY’S FEES

brea

ying

[®X




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

the Plaintiff was entered. Dkt Nos. 127, 132. On April 30, 2014, Plaintiff filed the instant Mof
for Attorney’s Fees. Dkt. No. 133. Defendants filed an opposition brief, and Plaietffsfiteply
brief. Dkt. Nos. 136, 137.
Il. DISCUSSION

A. Entitlement to Attorney’s Fees

“Under the American Rule, the prevailing litigant is ordinarily not entitled iecio
reasonable attorney’s fees from the losing party;” however, aestatenforceable contract can

overcome this defaultTravelers Cas& Sur. Co. of Am. vPac. Gas and Elec. C649 U.S. 443,

448 (2007) (internal citations and quotations omitted). “In a diversity case, the thevsthte in
which the district court sits determines whether a pamyigled to attorney fees, and the

procedure for requesting an award of attorney fees is governed by fedetaClarnes v. Zamani

488 F.3d 1057, 1059 (9th Cir. 2007). Thus, state law goveersntiorceability of a contract
provision providing for @brney’s fees In California, Civil Code section 1717(a) governs fee
applications stemming from contract actions, providing:
In any action on a contract, where the contract specifically provides thaiegts
fees and costs, which are incurred to erddhat contract, shall be awarded either
to one of the parties or to the prevailing party, then the party who is determined to
be the party prevailing on the contract, whether he or she is the party specified i
the contract or not, shall be entitled to reasonable attorney’s fees in addition to
other costs.
The court determines which party, if any, has prevailed on the contract for the puspose
awarding fees. Cal. Civ. Code 8 1717(b)(1). Under this section, the prevailing partgmmnsat
is the @rty that recovered a greater relief in the action on the contch@.1717(b)(2).

Here, the settlement agreement entered into by both parties contains ay'atfess

provision in its cognovit clause:
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Cognovit Clauseln the event Genesis doast fully comply with the payment
provisions of this Agreement within the time periods stated herein, Eagle is
permitted to file the attached Judgment by Confession documents with the Court.
(Exhibits A, B, and C hereto) The Judgment by Confessiorewifessly include

the principal sum of One Hundred Fifty Two Thousand Dollars ($152,000.00), less
any payments made by Genesis, plus interest thereon accrued at the lega¢rate of t
percent (10%) per annum from June 26, 2009, plus attorney’s fees and costs—in an
amount according to proof—incurred by [Press Rentals] prior to June 26, 2009 in
United States District Court, Northern District of California, San Jose Div[#io

the underlying caseplus any all attorney’s fees and costs incurred by [Press
Rertals] in connection herewith after June 26, 2009

Dkt. No. 1, Compl., Ex. A, Settlement Agreement, 8§ 4 (emphasis added).
The Ninth Circuit has provided that “the meaning of the Settlement Agreemersrjs]

much an independent dispute.” MHC Fin. Ltd. P’ship v. City of San Rafael, 714 F.3d 1118, 1

(9th Cir. 2013). fithere is a provision in the settlement agreement that entitles the prevailing |
to attorney’s fees, the district court may award them to the prevailing party Wictory on the
contract claims.d. Since Plaintiff's requested attorney’s fees is based on a settlement egtee
it can properly be considered an action “on a contract” that is sufficient to invakenSetl 7
and support the enforcement of the attorney’s fee giavicontained in the settlement agreemen

In addition, Plaintiff is plainly the prevailing party in this actiohhis court’s final
judgment ruling was in favor of Plaintiff and it statéBlaintiff is awarded costs and attorney’s
fees incurred aftefune 26, 2009 that were expended or incumezhforcing the Settlement
Agreement, subject to submission of a Bill of Costs and/or Motion for Attorney’s fees Dkt..”
No. 132 at 2. Therefore, Plaintiff is entitled to reasonable attorney’s feemptts Section 1717
and the fee provision in the Settlement Agreement.

B. Reasonableness of Fees

Having found Plaintiff eligible for an award of attorney’s fees, the court maxg

consider the reasonableness of the requested fees. The deternoinatiether requested fees
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are reasonable is left to the court’s discretion. Hancock Lab., Inc. v. Admiraldng @ F.2d

520, 526 (9th Cir. 1985). Generally, the court begins by calculating the “lodestar, mmtther

of hours reasonably expended multiplied by the reasonable hourly rate. McCown v. City of

Fontana, 565 F.3d 1097, 1102 (9th Cir. 2009). In addition, the court may consider:

(1) the time and labor required, (2) the novelty and difficulty of the questions
involved, (3) the skill necessary to perform the legal services properly, (4) the
preclusion of other employment by the attorney due to acceptance of the case, (5)
the customary fee, (6) whether the fee is fixed or contingent, (7) time limgatio
imposed by the client or circumstancé®) the amount involved and the results
obtained, (9) the experience, reputation and ability of the attorneys, (10) the
‘undesirability’ of the case, (11) the nature and length of the professionabmslati
with the client, ad (12) awards in similar ces.

LaFarge Conseils et Etudes, S.A. v. Kaiser Cement & Gypsum Corp., 791 F.2d 1334, 1341-4

(9th Cir. 1986) (internal citation omitted). Ultimately, California law permits agudgletermine

a reasonable fee based on his or her own knowledge aedenqe. Se&cott, Blake & Wynne

v. Summit Ridge Estates, In@51 Cal. App. 2d 347, 358 (Cal. Ct. App. 1967).

Here, Plaintiff requests a fee award based on the wdduofattorneys: Mr. Tice, a
partner of the firm with 35 years of experience whis bt a rate of $275/hour; Mr. Campbell, a
partner of the firm and counsel of record for Plaintiff with 14 years of eqpar who bills at a
rate of $275/hour; Mr. Weisenberg, a former associate of the firm who billed ataf rat
$210/hour; and Mr. Breen, a former associate who billed at a rate of $210/Aalditionally,
there is Mr. Richardson, a paralegal whose fee is $150/I8aeDkt. No. 133-1 at § 11These

billing rates appear to be in step with the range of rates awarded to gisitlagled counsel See,

e.g, Jimenez v. Suntrust Mortgage, Inc., 2014 WL 3945836, at *3 (N.D. Cal. Aug. 11, 2014)

2 Mr. Tice customarily charges $300/hour and Mr. Campbell customarily chdgésour, but
both reduced their fees in this case because of their longstanding relationstihgealient. See
Dkt. No. 133-1 at  11. Mr. Breen customarily charged $300/houhibtre was reduced
becausef his limited work on this casdd. Mr. Weisenberg customarily charged $225/hour;
there is no explanation of why his feasreduced.|d.
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(Davila, J.) (n a similar case, it was reasonable that an attorney with four years of relevant
experience billed at $235/hour aadattorneywith five years of relevant experience billed at

$250/hour) Joseph v. Wachovia Morg. Corp., 2012 WL 714968, at *3 (N.D. Cal. Mar. 5, 2012

(Davila, J.) (attorneys’ hourly rates ranging from $320 to $330 and paralegesstaaging from
$135 to $160 wereeasonable for the San Francisco Bay Are&jcordingly, the court finds
counsel’s billing rates to be reasonable.

Plaintiff seeks a total award of $109,3R4t includes billed fees, fees for the instant
motion, and fees to respond to Defendants’ opposition to the instant mdiikn.No. 1331 at
14; Dkt. No. 137 at 5. In dispute are three portions of Plaintiff's requested attoiews/'¢1) the

$4,180 fee incurred through July 31, 2009; (2) the $19,245 feasadauhile Plaintiff pursug a

judgment by confession; and (3) the $5,150 fee incurred in preparing the instant motion. DK

136 at 2. The sum of the disputed portion is $28,575 of the requested $109,929 in attorney’s
Each will be addressed in turn.

1. The $4,180 Fee Incurred Through July 31, 2009

In its motion, Plaintiff requests $4,180 in attorney’s fees that were incuradythduly
31, 2009 and that related to the “preparation of the settlement agreement aftgyut arashe
record before the court in Juraad filing dismissals of the cross actions in the underlying mattg
Dkt. No. 133-3 at 43. Defendants argue that while the fees were incurred after June 26, 200

they are related to the underlying litigation and not related to the enfartefrteesettlement

% In its motion, Plaintiff originally sought $106,629 consisting of $101,479 for billed fees and
$5,150 for motion feesSeeDkt. No. 133-1 at  14. However, in its motion and reply brief,
Plaintiff seeks an additional $3,300 for replying to Defendants’ opposition to this mSteid.;
Dkt No. 137 at 5. Thus, the total amount sought is $109,929.

* The settlement agreement’s cognovit clauserides for attorney’s fees incurred by plaintiff
after June 26, 2009. Dkt. No. 1, Compl., BxSettlemenAgreement, 8§ 4. Also, this court’s
final judgment awards Plaintiff attorney’s fees incurred after June 26, 2009 to ehfrce t
settlement agreement. Dkt. No. 132 at 2.
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agreement. Dkt. No. 136 at 3. Moreover, Defendants argue that because the breach of the
underlying contract did not occur until May 2010, fees incurred prior to that point should be
denied. 1d. Plaintiff responds that the June 26, 2009 dagebright line that was agreed to by the
parties and, as such, all fees incurred after this date should be awarded. Dkt. No. 137 at 3.

In its ordergranting in part and denying in part Plaintiff's motion for judgment on the
pleadingsthis court stad that only the attorney’s fees and costs incurred after June 26, 2009
related to the enforcement of the settlement agreewmurld be approved. Dkt. No. 127 at 20;
Dkt. No. 132 at 2.This court is ilined to agree with Defendanthat, although the $4,180 fee
was incurred after the June 26, 2009 date, Plaintiff's abstract of feey skadels that the fee
“relate[s] to preparation of the settlement agreement . . . and filing dismiadsoboss actions
in the underlying matter.” This indicates that this fee relates to the undemigtter, not the
enforcement of the settlement agreement. Accordingly, this fiodstthe $4,180 fee to be
unreasonable and, thus, denies it.

2. The $19,245 Fee Incurred in Pursuing a Judgment by Confession

In its motion, Plaintiff requests a sum of $19,245 in attorney’s fees that were thftorre
June 30, 2010 to March 31, 2011 relating to the filing, submission, and motion to amend the
confession of judgment. Dkt. No. 133-3 at 43-46. Defendantemdtitat these fees are
unreasonable because a judgmentdnf&ssion is not recognized by federal law and because
these fees are not damages resulting from the breach. Dkt. No. 136 at 3-4. Plaintiférhowe
argues that the judgment bgrdession wasgrt d the settlement agreement aad,such,
Defendants now imply that they did not have a good faith belief that the settlwasen

enforceable when they entered into it. Dkt. No. 137 at 3.
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In its previous order, this court addressed the issue oftiflaiattempt to file a judgment
by confession in federal court. Dkt. No. 127 at 21. To refresh counsel’s memory, this court
clearly stated that

[it did] not find that Plaintiff acted unreasonably or in bad faith by filing the
Judgment by Confessionhan Plaintiff believed it would be effective, particularly
when Defendants had bargained for that particular legal mechanism to be written
into the Settlement Agreement. Although Plaintiff’'s costs and legal fees have
continued to increase because the thelg by Confession was later invalidated, it
would place too high a burden on Plaintiff to expect it to have predicted that
outcome. And the unenforceable penalty contained in the Settlement Agreement no
doubt caused the contribution of several hours of legal work to this case from both
sides, but this circumstance cannot fairly be blamed solely on one party when both
sides were responsible for drafting and executing the Settlement Agredment.
bringing their good faith and duty to mitigate argumentsebaants essentially

seek to cast the entirety of the blame for drafting and executing this prablema
Settlement Agreement on Plaintiff. Such an outcome is not justifider the facts

of this case.

Dkt. No. 127 at 2122. The court has once rejat@efendantsargument, and will again reject it
here. Accordingly, this court grants the $19,245 fee.

3. The $5,150 Fee Incurred in Preparing the Instant Motion

In its motion, Plaintiff requests $5,150 in attorney’s fees that were incurred in t
preparation of the instant motion, including 16 hours of work performed by counsel Mr. Camy
at a rate of $278bur and four hours of work performed by a paralegal at a rate of $150/hour.
Dkt. No. 133-1 at 3. Defendants contend that Plaintiff’'s counsel should explain why it took th
amount of time to prepare the instant motion that “[o]n its face, there does not appear to be
anything to the Motion apart from sgating the facts and procedural history of this case (which
were already prepared forgvious pleadings), and stating the attorney fees that have been bill
Dkt. No. 136 at 5. Plaintiff replies by providing a list of the variowpgrations that were
required forthe instant motion, including reviewing and analyzing documents, gaghaliing

records, preparing counsel’s declaration with exhibits and memorandum, and communitatior
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the court. Dkt. No. 137 at 4-5.

The instant motion is composed of: a sepage brief; a foupage declaration listing the
exhibits; and six exhibits consisting of copies of this court’s previous ordeudgih¢nt, an e-
mail printout, invoices, an abstract of fees, and print-outs of counsel’s biograkieBkt. No.
133. Unless counsel himself made the copies of the exhibits, this court assumes tle&t couns
himself worked only on the brief and his declaration while his paralegal made the capds
over half of the brief consists of excerpts taken verbatim from this couet/gops order in which
it describes this case’s factual and procedural background. As such, this couriasl tacchgree
with Defendants that, on its face, it is difficult to conceive how the preparatiorsahition took
16 hours of counsel’s time to prepare. This is so even when considering coravseRsand
andysis of this court’s previous order and local rules, and communications with the chud, T
this court will reduce this requested fee and grant $2,800 for preparing this nostgistiog of
four hours of the paralegal’s time at $150/hour and eight hours of counsel’s time at $275/hoJ

Furthermore, Plaintiff requests additional $3,300 fee for replying to Defendants’
opposition to this motion and for attending the heari®geDkt. No. 133-1 at § 13; Dkt. No. 137
at 5. Given Plaintiff's fivgpagereply brief and no oral argument, this court finds that $1,100—
consisting of four hours of counsel’s time at $275/hoisrareasonable amouiotr the reply.

Accordingly, this court finds the total amount of $3,900 to be a reasonable fee for the

preparaion and reply of this motion.
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III. CONCLUSION
Based on the foregoing, Plaintiff’s Motion for Attorney’s Fees is GRANTED in the

amount of $101,199. The hearing scheduled for September 12, 2014 is VACATED.

IT IS SO ORDERED.
Dated: September 8, 2014

=00 Q ub

EDWARD J. DAVILCA
UNITED STATES DISTRICT JUDGE
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