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19 Plaintiff Michael Joseph Curnow (“Curnoyfiled this action orMay 31, 2011, apealing
20 the decision by Michael J. Astrue, Commissioner of Social Security (“Conomésy), denying
21
disabilityinsurance benefitsCurnow moves for summary judgment. The Commissioner opposgs
22
23 the motion and crossioves for summary judgmenthe Commissiner also moves to strike
24 Curnow’s submitted sur-replyl'he matter was submitted without oral argument pursuaniwto C
25 L.R. 16-5. Having reviewed the papers and considered the argsroénounsel, the court
26
! The challenged decision was rendered by Administrative Law Judge Tel¢sskins Hart (the
27 “ALJ”) on February 1, 2010. The ALJ’s decision became final on March 24, 2011, when the
Appeals Council of the Social Security Administration denied Jorgensen’s régues
28 || administrative review of the decision.
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DENIES the Commissioner’s motion to strike dDEANIES the crossnotions for summary
judgment. The matter is remanded for further proceedings.
|. BACKGROUND

The following facts are taken from thkebruary 1, 2010 decision by the ALJ and the
accompanying administrative record (“ARLurnow was born on October 2, 186fhd obtained
his GED around 1988.He worked as a property inspector from 1992 to 2002, as a truck drivel
a freight company from 2002 to 2006, and as a pilot car escort from 2006 td PEOBas
suffered from fibromyalgia fromt least 2003 and has struggled with anxiety and deprdssion
several years

A. Medical Evidence

On February 2, 2008, Curnow was involved in a motor vehiotédent and met with his
primary physician, Dr. Jon Dykstra (“Dykstra”), two days ldteEurnow told Dykstra that his car
had hit ice on the road, the dadrolled, and he had hit the side window with enough force to
knock it out of its track. Dykstradiagnosed Curnow with post-concussion syndrcane after
repeated complaints from Curnow that he suffered headaches and personaifyDsfkiétra

referred himin May 2008 to neurocognitive therapy.Curnow also underwent at least two CT

>AR at 118.
%1d. at 140.

*1d. at 136.

°1d. at 17.

®1d. at 261.

’1d. at 214.

®1d. at 214.

%1d. at 209, 211.
191d. at 255.
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scans and two MRI scans, and none of the tests revealed abnormalities or'ihj@iesow
visited Dr. William Herzberg (“Herzberg”) in Apriand in May and Herzbergoted Curnow had
“headaches triggered by neck paff.”

Curnowcompletedhe neurocognitivéherapy in Septemb@0082 but continued to
complain of headaches and memory probléhise alsoreported ongoing anxiety,nightmares
while sleeping'® and, at one point, suicidal thoughts that led him to admit himself to a hd$pital
His wife'® reported that Curnow suffered from mood swings and struggled wittoeay tasks to
care for himself??

Curnowfiled for Social Securitglisability insurancéenefitson April 29, 2008° To aid
in determining his eligibility, he underwent examinations by Dr. Tom M. Doolegdley”), a
licensed psychologist, and Dr. Kim Webst&ebster”), a physiciad> Dooley noted Curnow’s
anxiety and memory problems, but indicated Curnow had scored well on a mental hieeth sta

exam?? Webster noted that Curnow had neck and low back pain, diabetes, anxiety, depress

1d. at 210, 233, 241, 249, 264.
121d. at 241.

31d. at 320-21.

%1d. at 360.

%1d. at 350.

181d. at 360.

71d. at 344.

18 Curnow and his wife have since divorced. at 43.
91d. at 143, 212.

201d. at 15.

?11d. at 265-69, 307-12.

?21d. at 268.
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hypertension, insomnia, and restless leg syndrome, but concluded that he would nottetdrestri
from standing, walking, or sitting and that he could lift and carry obfécts.

Dr. John F. Robinson (“Robinson”), a state agency psychologist, reviewed Curnow’s
records, including Dooley’s report, and concluded that Curnow had “mild cognitive préblems
possibly arising from the concussithHe found, however, that Curnow’s “principal impairment
is apparently anxiety,” and that his “alleged cognitive issues would not pretiudela” 2° Dr.
Robert Hoskins (“Hoskins”), a medical doctor, also reviewed Curnow’s records. Eledenh
that Curnow had some limitatios his physical abilities, but noted that Curnow’s problem was
“primarily a psych issue?

Curnow also visited Dr. Paula Chaffg¢€haffee”), apsychologist, for an assessmant
support ohis disability claim?’ Chaffee noted that Curnow “is expected to have significant
difficulty maintaining adequate pace in a work environment” and “is significalower at
problem-solving than others hisatf® She suspected that Curnow “may have Dementia Due tg
Head Trauma” and noted that “[t]he fact that [Curnow’s] CT scans after his wadticte accident
were within normal limits does not rule out a mild traumatic brain injatyShe opined that
“[p]rognosis for [Curnow] is felt to be poor,” but that Curnow did “not require assistance for

supplemental funds managemett.”

231d. at 312.
?41d. at 287.
?°1d. at 287.
2%1d. at 320.
21d. at 383.
?81d. at 394.
291d. at 393.
%1d. at 394.
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C. ALJ’s Findings

On December 17, 2008, Curnow’s application for disability benefits was denied after
reconsideratiori: He had a hearing before the ALJ on January 25, Z8I0he ALJ determined
that Curnow’s accident had not rendered him disabled, as defined by the Sociay ®etdifitFor
the first two steps of the disability analysis, she found Curnow had not engagesdtantsab
gainful activity since his injury and Curnow’s post-concussion disorder qualdiadsavere
impairment under 20 C.F.R. § 404.1520{t)At the third step, the ALJ found Curnow’s
impairment or combination of impairments did not meet the criteria for a listed impaitmieot.
the fourth step, she found that Curnow had sufficient residual functional caRE&i§”) “to

perform light work”*°

andso, for the fifth step, based on Curnow’s age, education, work
experience and RFGhe found thatthereare jobs that exist in significant numbers in the nationa
economy that [Curnow] can perform’” The Appeals Council declined to review the ALJ’s
decision, and the Commissioner adopted the decision on March 24, 2011.

The ALJ gave several grounds for her determination. She noted that no objectivé me

evidence supported Curnow’s claims regarding the intensity, persistence,tmmaihclimiting

effects of his pain and other symptoffisShe found Curnow not to be credible regarding his

31d. at 15.
%1d. at 15.
#1d. at 15.
¥1d. at 17.
*1d. at 18.
%1d. at 18-19.
371d. at 21.
¥1d. at 19.
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subjective gatements of the degree of his pain and other symptdrBsepointed to Curnow’s
ability to perform household chores and ndteat “many of the symptoms existed prior to the
accident” and that Curnow “was able to work despite his issues of anxietyadathes*

Although she accorded Dykstra’s physical assessments of Curnow the higlygdt w
because he served as Curnow’s primary care physician, thdidbdt credit Dykstra’s
assessment of Curnow’s cognitive abilities because he is not a psygclpaycstologist, o
therapist’* She also discounted Chaffee’s assessment because Chaffee had been retained b
Curnow in advance of contesting the denial of disability benefits and her diagno$ictedmfith
Herzberg's assessmefit Having discounted Chaffee’s and Dykstra’s reports and Curnow’s
testimony about his symptoms, she concluded that the remaining evidence suppodied) ahiat
Curnow retained sufficient RFC for light wofg.

Curnowrequests that the court reverse the ALJ’s final decision and remand the ¢ese tqg
Social Security Administration for an award of benefits. Alternatively, Cumeowests that this
case be remanded for further administrative proceedings to determinemieth disabled. The
Commissioner in turn asks that the ALJ’s final decision be affirmed.

IIl. LEGAL STANDARDS
A. Standard for Reviewing theCommissioner'sDecision
Pursant to 42 U.S.C. 8§ 405(Qg), this cobds theauthority to reviewthe Commissioner’s

decisiondenyingCurnow benefits. The Commissioner’s gan (here theinderlying decision of

the ALJ) will be disturbed only if it is not supported by substantial evidence os ibased upon

¥1d. at 19.
1d. at 19.
*1d. at 20.
*21d. at 20.
“d. at 21.
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the application of improper legal standafdisn this context, the term “substantial evidence”
means “more thanscintilla but less than a@ponderance + is suchrelevant evidence a
reasonable mind might accept as adeq to support the conclusiof?.”When determining
whether substantial evidence exists to support the administrative recordhakedtve courtmust
consider adverse as well as supporting evidéha®hereevidenceexists tasupport more than en
rational interpretation, the court muefer to the decision of thel.J.*’

B. Standard for Determining Disability

Disability claims are evaluated usiadive-step, sequential evaluation procebsthe first
step, the Commissioner must determine whether the claimant currently is emgaglestantial
gainful activity; if so, the claimant is not disabled and the claim is défiicthe claimant is not
currently engaged in substantial gainful activity, the second step redigr€®mmissioner to
determine whether the claimant has a “severe” impairment or combination afnmapes that
significantly limits the claimant’s ability to do basic work activities; if not, a findingnott
disabled” is made and the claim is denfdf the claimant has a “severe” impairment or
combination of impairments, the third step requires the Commissioner to determthenthe
impairment or combination of impairments meets or equals an impairment in the Listmg; if s

disability is conclusively presumed and benefits are awaftiéidthe claimant’s impairment or

4 See Moncada v. Chater, 6- F.3d 521, 523 (9th Cir. 199%)rouin v. Sullivan, 966 F.2d 1255,
1257 (9th Cir. 1992).

%> See Moncada, 60 F.3d at 523Drouin, 966 F.2d at 1257.

%6 See Drouin, 966 F.2d at 1257 ammock v. Bowen, 879 F.2d 498, 501(9th Cir. 1989).
*"Moncada, 60 F.3d at 523Drouin, 966 F.2d at 1258.

® Seeid.

¥ Seeid.

0 Seeid.
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combination of impairments does not meet or equal an impairment in the Listing, thesteprt
requireshe Commissioner to determine whether the claimant has sufficient “residoiibfah

capacity™®

to perform his or her past work; if so, the claimant is not disabled and the claim is
denied® The plaintiff has the burden of proving that he or she islarta perfornpast relevant
work.>® If the claimant meets this burden, a prima facie case of disability is establiEned.
Commissioner then bears the burden of establishing that the claimant can pénersubstantial

gainful work?*

the determinatio of this issue comprises the fifth and final step in the sequentia
analysis.
[ll. DISCUSSION
The courtmustfirst addresgshe Commissioner’s motion to strike Curnow’s “Supplementg
Reply.” Curnow submitted to the court notice about a “fully favorable” decision amo@ig
subsequent apphtion for disability benefits According to the sur-reply, a different ALJ issued
the decision one week after Curnow filed his reply brief with the court, and the nesefhi%

disability onset date as February 2, 2010 — one day after the first ALJ'odeci&irnow did not

provide the court with the “fully favorable” decision nor did he provide any declaratiaibits

*L A claimant’s residual functional capacity (“RFC”) is atthe or she can still do despite existing
exertional and nonexertional limitatior&e Cooper v. Sullivan, 880 F.2d 1152, 1155 n.5 (9th Cir.
1989).

®2 See Drouin, 966 F.2d at 1257Gallant v. Heckler, 753 F.2d 1450, 1452 (9th Cir. 1984).

> Seeid.

>4 There are two ways for the Commissioner to meet the burden of showing that thereiis
significant numbers in the national economy that claimant can do: (1) by the tgstifreon

vocational expert or (2) by reference to the Medical-Vocational GuidebeeSackett v. Apfel,
180 F.3d 1094, 1099 (9th Cir. 1999).
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with the surreply.>®> The Commissionehowever, does not dispute that a subsequent favorable

decision was entereq.

Curnow did not request leave from the court to submit this additional information. Local

Rule 3.7(d) states that “[o]nce a reply is filed, no additional memoranda, papdtsrsritey be
filed without prior court approval”’ unless the party is either (1) objecting toaveence in the
reply brief or(2) bringing to the court’s attention a relevant recently published judiciaioopi
Because the notice submitted arguably satisfies the second nritetedCommissioner’s motion to
strike the sureply is DENIED.

The question becomes, however, to what use the court should put Curnow’s notice of
favorable decision. Curnow suggests that the propinqbiitye disability onset date found by the
new ALJ to the date of the first ALJ’s decision “is a specific additional reesseemand this case
to Defendant for further proceeding¥.”At that point “any additional evidence, including the
subsequent favorable decision itself (as evidence) would be considered and theifiieal dec
revised.® The court construes Curnow’s suggestion as a motion to remand under 42 U.S.C.
405(g), sentence six, which permits remand upon a showing “that there is new evitdicis w
material and that there is good causetierfailure to incorporate such evidence in to the record
a prior proceeding>®

In support of his suggestion, Curnow citema v. Astrue, 623 F.3d 1032 ¢a Cir. 2010).

In Luna, the claimant and the Commissioner agreed that a subsequent favorable deasion by

>® See Docket No. 15,
*® See Docket No. 16.
>" Docket No. 15.
*1d.

*9 Cf. Reichard v. Barnhart, 285 F. Supp. 2d 728, 729-30 (S.D.W.Va. 2003) (construing claimar]

letters with subsequent favorable decision attached as motion for remand under 42 U.S.§), 8§
sentence six).
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different ALJ conflicted with the earlier decision being reviewed by thict court®® In light of
the contradiction, the Commissioner moved to remand the first, unfavorable decisiomipiarsua
42 U.S.C. § 405(g)sentence si¥* Finding the new decision to be new and material evidence, th
district court granted the remaffd.

The Ninth Circuit affirmed the district court’s decisioh Finding that the record did not
indicate “whether the decisions concerning [the claimant] were recomcdabiconsistent,” the
court held that there was a “reasonable possibility’ that the subsequent goanefifs was based
on new evidence not considered” by the first ALJ and that “further consideratioa faictual
issues [was] appropriate to detemmwhether the outcome of the first application should [have
been] different ®*

The facts otuna align with Curnow’s case. #in Luna, Curnow’s subsequent favorable
decision set the disability onset date only one day after the first unfavorald®udeand, as in
Luna, the court has an inadequate record before it to determine whether thectaions are
reconcilable In light of the fact thathe Commissioner has not denied or disputed Curnow’s cla
of a subsequent favorable decisitire courthas no choice but t@mand the case to the agency fq
further consideration of the two decisions.

V. CONCLUSION
The Commissioner’s motion to strike Curnow’s sepply iSDENIED. In light of the

potentially inconsistent decisions regarding Curnow’s disability status, Cigrnaoetion for

%0623 F.3d at 1034,
*d.
%21d.
%3 d.
% d.

10
Case N0.11-02589PSG
ORDER

e

m

-



United States District Court
For theNorthern District of California

© o0 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

summary judgment is DENIED, the Commissioner’s crosgion for summary judgment is
DENIED, and the case is remanded for further proceedings consistentigitipinion.

IT 1S SO ORDERED.

Dated:

e S. Al

11
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