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9 UNITED STATES DISTRICT COURT
10 NORTHERN DISTRICT OF CALIFORNIA
©
IS SAN JOSE DIVISION
S 11
gg 12 MICHAEL JOSEPH CURNOW ) Case No0.11cv-02589PSG
o0 )
Oo Plaintiff, ) ORDER DENYING THE
kTR 13 vV ) COMMISSIONE R'S MOTION FOR
=8 ) RECONSIDERATION AND
85 14 )  REQUIRING STATUS UPDATES
Qc MICHAEL J. ASTRUE COMMISSIONER OF) FOLLOWING REMAND
g8 15 | SOCIAL SECURITY, )
ne ) (Re: Docket Na 17)
s9 16 Defendant. )
= )
52w
LBL 18 Before the court is a motion brought by the Commissioner of Social Security
19 (“Commissioner”) requesting the court to amend the judgment in its September 26, 2012 order
20 remandhg the action filed by Plaintiff Michael Joseph Curnow (“Curnow”) for further
21 || proceedings. Curnow opposes the motion. The matter was submitted without oral argument
22 pursuant to Civ. L.R. 16-5. Having reviewed the papers and considered the arguments gf colinse
23
the courtDENIESthe motion for reconsideratiom.he casewill be remanded and the cowitl
24
- retain jurisdictim pending completion of the necessary administrative proceedings.
26
27 || * SeeDocket No. 17.
28 ? See Parquet v. Astrue, C-96-01855 DLJ, 2011 WL 5030012, at *1 (N.D. Cal. Oct. 11, 2011).
1
Case N0.11-02589PSG
ORDER
Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/5:2011cv02589/241214/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2011cv02589/241214/22/
http://dockets.justia.com/

United States Dstrict Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o hN WwWN B O

A.

I. BACKGROUND
Factual Background

In its previous order, the court provided the factual background for Curnow’s disability

claim® The court adopts that same background here:

The following facts are taken from tkebruary 1, 2010 decision by the ALJ and
the accompanying administrative record (“ARGQurnow was born on October 2, 1961
and obtained his GED around 198®e worked as a property inspector from 1992 to
2002, as a truck driver for a freight company from 2002 to 2006, and ax egpiescort
from 2006 to 2008. He has suffered from fibromyalgia from at least 2003 and has
struggled with anxiety and depressiéor several year$

A. Medical Evidence

On February 2, 2008, Curnow was involved in a motor vehiotéden? and met
with his primary physician, Dr. Jon Dykstra (“Dykstra”), two days lt€urnow told
Dykstra that higar had hit ice on the road, the bad rolled, and he had hit the side
window with enough force to knock it out of its traCkDykstradiagnosed Curnowith

post-concussion syndrome, and after repeated complaints from Curnow that he sufferg

3 Seeid.

AR at 118.

®|d. at 140.

®|d. at 136.

"Id. at 17.

81d. at 261.

°|d. at 214.

1014, at 214.
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headachesral personality shifts* Dykstrareferred himin May 2008 to neurocognitive
therapy'® Curnow also underwent at least two CT scans and two MRI scans, and nong
the tests revealed abnormalities or injuff@€urnow visited Dr. William Herzberg
(“Herzberg?) in April and in May, and Herzberg noted Curnow had “headaches triggere
by neck pain.**

Curnowcompletedhe neurocognitivéherapy in Septemb@0082 but continued
to complain of headaches and memory probl&mide also reported ongoing anxiéety,
nightmares while sleeping,and, at one point, suicidal thoughts that led him to admit
himself to a hospital® His wife?® reported that Curnow suffered from mood swings and
struggled with daye-day tasks to care for himséff.

Curnowfiled for Social Seurity disability insurancéenefitson April 29, 20082

To aid in determining his eligibility, he underwent examinations by Dr. Tom M. Boole

14,
214,
¥4,

at 209, 211.
at 255.
at 210, 233, 241, 249, 264.

%41d. at 241.

2d.
8d.
d.
81d.
4.

at 320-21.
at 360.
at 350.
at 360.
at 344.

20 curnow and his wife have since divorced. at 43.

2114,
2214,

at 143, 212.
at 15.
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(“Dooley”), a licensed psychologist, and Dr. Kim Webgt#ebster”), a physiciaf®

Dooley noted Curnow’s anxiety and memory problems, but indicated Curnow had scor
well on a mental health status ex&m.Webster noted that Curnow had neck and low bag
pain, diabetes, anxiety, depression, hypertension, insomnia, and restless leg syndromg
concluded that he would not be restricted from standing, walking, or sitting and that he
could lift and carry objects’

Dr. John F. Robinson (“Robinson”), a state agency psychologist, reviewed
Curnow’s records, including Dooley’s report, and concluded that Curnow had “mild
cognitive problems” possibly arising from the concussfoiie found, however, that
Curnow’s “principal impairment is apparently anxiety,” and that his “atlegegnitive
issues would not preclude all work’’Dr. Robert Hoskins (“Hoskins”), a medical dagto
also reviewed Curnow’s records. He concluded that Curnow had some limitations on |
physical abilities, but noted that Curnow’s problem was “primarily a psych.1$8ue

Curnow also visited Dr. Paula Chaff@€haffee”), a psychologist, for an
assesmentin support otis disability claim?® Chaffee noted that Curnow “is expected to
have significant difficulty maintaining adequate pace in a work environnaeit™is

significantly slower at problersolving than others his agé®” She suspected that Curnow

231d.
241d.
25 1d.
26 1d.

at 265-69, 307-12.
at 268.
at 312.
at 287.

271d. at 287.

281,
224,
304,

at 320.
at 383.
at 394.
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“may have Dementia Due to Head Trauma” and noted that “[t]he fact that [Curnoiv's] G
scans after his motor vehicle accident were within normal limits does not rule out a mil
traumatic brain injury.* She opined that “[p]rognosis for [Curnow] is felt to be poor,” bl
that Curnow did “not require assistance for supplemental funds managéfment.”

C. ALJ’s Findings

On December 17, 2008, Curnow’s application for disability benefits was denied
after reconsideratioft He had a hearing before the Aad January 25, 2013. The ALJ
determined that Curnow’s accident had not rendered him disabled, as defined bydhe S
Security Act®® For the first two steps of the disability analysis, she found Curnow had r
engaged in substantial gainful activity since his injury and Curnow’s post-comtussi
disorder qualified as a severe impairment under 20 C.F.R. § 404.182@(c)he third
step, the ALJ found Curnow’s impairment or combination of impairments did not meet
criteria for a listed impairmerit. For the fourth step, she found that Curnow had sufficier
residual functional capaci(yRFC”) “to perform light work’*® andso, for the fifth step,
based on Curnow’s age, education, work experience and RFC, she foutiktieaare

jobs that exist in sigificant numbers in the national economy that [Curnow] can

d.
14,
Bd.
d.
®1d.
®d.
¥1d.

at 393.
at 394.
at 15.
at 15.
at 15.
at 17.
at 18.

%1d. at 1819.
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perform.”® The Appeals Council declined to review the ALJ’s decision, and the
Commissioner adopted the decision on March 24, 2011.

The ALJ gave several grounds for her determination. She noted that no object
medical evidence supported Curnow’s claims regarding the intensity, persistence
functionally limiting effects of his pain and other symptothsShe found Curnow not to be
credible regarding his subjective statements of the degtee p&in and other symptorfis.
Shepointed to Curnow’s ability to perform household chores and ribsgdmany of the
symptoms existed prior to the accident” and that Curnow “was able to work despite hi
issues of anxiety and headaché&s.”

Although she accorded Dykstra’s physical assessments of Curnow the highest
weight because he served as Curnow’s primary care physician, traidAhdt credit
Dykstra’s assessment of Curnow’s cognitive abilities because he is natregbsst,
psychologist, ptherapst.*®> She also discounted Chaffee’s assessment because Chaffe
been retained by Curnow in advance of contesting the denial of disabiléftbemdher
diagnosis conflicted with Herzberg's assessnfértiaving discounted Chaffee’s and
Dykstra’s reports and Curnow’s testimony about his symptoms, she concluddxtthat t
remaining evidence supported a finding that Curnow retained sufficient REGhtor

work.*®

¥d.
“d.
“d.
“21d.
“d.
“1d.
®d.

at 21.
at 19.
at 19.
at 19.
at 20.
at 20.
at 21.
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B. Procedural History

In his motion for summary judgment, Curnogguestedhat the courteverse the ALJ’s
final decision and remand the case to the Social Security Administration foasth @vbenefits.
He alternatively requestithat this case be remanded for further administrative proceedings to
determine whether he is disabled. The Commissioner in tuaed &gkt the ALJ’s final decision be
affirmed.

Following the filing of all briefing on the dispute, Curnow submitted to the courtenotic
about a “fully favorable” decision on Curnow’s subsequent application for disalahifits.
According to the sur-reply, a different ALJ issued the decision one week after Culed\i§
reply brief with the court, and the new ALJ set his disability onset date asafgBr 2010 -ene
day after the first ALJ’s decision. Curnow did not, however, provide the court withuihe “f
favorable” decision nor did he provide any declarations or exhibits with threlyr®® The
Commissioner moved to strike the supplemental Bfietich the court denied on the grounds thd
Curnow arguably had provided notice of a relevant recently published judicial opfinion.

Having determined that it would consider Curnow’s sur-reply.court was faced with
notice of a new, favorable decisibut with noformal request about what Curnow wanted the
court to do, other than use that decisionaaspecific additional reason to remand this case to [th
Commissioner] for further proceeding’.”DespiteCurnow not formally moving to remand the
case in light of the new decisidihge courtneverthelessterpreted his notice as a motion to
remand under 42 U.S.C. § 405(g), sentence Sentence sipermits remand upon a showing “tha

there is new evidence which is material and that there is good cause for theetfailucorporate

*® see Docket No. 15.
*" See Docket No. 16.
“8 See Docket No. 17citing Civil L.R. 3-7(d)).
%9 See Docket No. 15.
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such evidence in to the record in a prior proceedifigThe court found that Curnow’s notice of
the subsequent favorable decision was sufficient to meet the standard for remarsgntetee
six. As Curnow relayed to the court, the second ALJ found an onset of disability only one day
after the first ALJ’s finding of no disability and the court did not have the decisforelieto
determine whether the sulggeent finding was reconcilableand therefore not materialor
whether the two decisions were irreconcilalfiénding that the facts in this case aligned with the
facts inLuna v. Astrue,®* the court remanded the case back to the $8eieurity Administation for
further consideration of the first decision in light of the second favorablexdesgion.

The Commissioner now requests that the court amend the judgment in the September
order and rule on the parties’ underlying summary judgment motions.

IIl. LEGAL STANDARDS

“There are four gounds upon which a Rule 59(e) motion may be granted: 1) the motion
necessary to correct manifest errors of law or fact upon which the judgnbaseis;, 2) the moving
party presentaewly discovered or previously unavailable evidence; 3) the motion is necessary
prevent manifest injustice; or 4) there is an intervening change in contialitig® Fed. R. Civ.
P. 59(e) is an “extraordinary remedy, to be used sparingly in the interestditf éind
conservation of judicial resource¥’”

l1l. DISCUSSION
The Commissionegisserts that the court committed “clear error” by remanding the case

even though Curnow failed to produce evidence of the actual second decision. The Commiss

Y Seid.
®1 623 F.3d 1032 (9th Cir. 2010).

>2 Turner v. Burlington N. Santa Fe R. Co., 338 F.3d 1058, 1063 (9th Cir. 2003) (internal citations
and quotations omitted).

>3 Carroll v. Nakatani, 342 F.3d 934, 945 (9th Cir. 2003).
8
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now provides the second decision and argues that it is not new or material evidenoegraquir
remand for consideration of the first decision. Curnow opposes and asserts thatride se
decision is irreconcilable ith the first decision and so the remand should be sustained.

The Commissioner argues that the first and second decisions are reconeitaligelin the
second decision the ALJ considered medical evid&onoe the period aftethe date of the first
decisionandevidence tha€Curnow had turned 50 years old in the interiBecause of these
differences, the Commissioner argtlest the second decision is not new, material evidence tha
could change the outcome of the first decisiéwcording to the Commissien, remand thsis
inappropriate, and the court shouddch the merits of thgarties’ summary judgment motions.

In Luna v. Astrue, the Ninth Circuit held that a second, favorable ALJ decision that is
irreconcilable with the first, unfavorable decisismew, material evidence that requires remand
the Social Security Administration (“SSA”) for “further administrativeusicty to determine
whether the favorable event should alter the initial, negative outcome on the ¥ldutearlier,
in Bruton v. Massanari, the Ninth Circuit advised that where a setdavorable decision considers
“different medical evidence, a different time period, and a different age atasisifi’ the
subsequent decisiostieconcilable and thusot material evidence to the prior decisimndering
remandunnecessary’

The questiopresently before the court is whethemna or Bruton applies to the two
decisions at issue here. On the one hand, lasnm the second ALJ found the onset date of

Curnow’s disability to be one day after the first ALJ’s decisfoBut in Bruton, the second ALJ

>4 See Luna, 623 F.3d at 1034.
*° See 268 F.3d 824, 827 (9th Cir. 2001).
* See Docket No. 19 Ex. 1.
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likewise found onset of disability to be one day after the first ALJ’s deci$idhe court thus
does not find that the proximity in the determinations requires, on its owth,utatather than
Bruton govern.

Thecourt next considers whether the second ALJ considered different medical evidend
that is reconcilable with the first ALJ’s determination. The second ALJdenesl two pieces of
evidence that prdate the first ALJ’s decision: (1) medical records fromlbly 11, 2009
emergency room treatment of Curnow for “suicide ideafihraind (2) an RFC questionnaire filled
out by Dykstra relating that Curnow’s cognitive probleth©ther than these two pieces of
evidence, the second ALJ relied on 19 reports from various doctors thaapeshe first
decision® According to the second decision, from March 5, 2010 to October 2011, Curnow
regularly visited psychiatrists with ongoing complaints regarding his si€ipre anxiety, and
suicide ideatiorf! The court als notes that as with the first ALJ, the second ALJ discounted
Dykstra’s determinations about Curnow’s ability to work given his purported cognitive
impairments but gave significant weight to Dykstra’s determinations regardimgpw's physical
limitations #2

Although the second ALJ relied on severglartspostdating the first ALE decision, the
second ALJ nevertheless set the onset disability date asafgl; 2010 — onday after the first
ALJ’'s decisiorand predating any of the new evideneeand appears to have relied on at least

some overlapping evidence to support that onset date. The court is unclear how tteréheonci

>’ See Bruton, 268 F.2d at 827.

*8 See Docket No. 19 Ex. Isee also AR 344.

> See Docket No. 19 Ex. Isee also AR 378-81.
% See Docket No. 19 Ex. 1.

®l eid.

%2 Seeid; AR 20.

10
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first ALJ’s finding thatthe July 2009 hospital visit andykstrds reportdid not suppora disability
finding up through February 1, 2010tlwthe second AL3 finding thatthe same evidence
swported a finding of disability on February 2, 2010. Given this inconsisteoog,is the more
appropriate case from which the cosinould take guidancg.

Finally, the Commissioner points to the second ALJ’s determination that Curnoad 0
years old before the date of his decision, anéd$sessment @urnow’sage as a “changed
circumstance” warranting an amleof subsequent benefits. Curnow disputes the relevance of tf
determinationbecaus®n the date of onset, he was 48 years old and so, according to Curnow,
consideration of his disability from February 2, 2010 until his fiftieth birthdagt have been
under the “younger individual age” regulatiois.

“[C]hronological age in combination with [a claimant’s] residual functional ciéypa
education, and work experience” are used to determine dis&Bilkyfifty years of age, a person
is considered “closely approaching advanced age” and so age becomes a thtsymming

disability.® For claimants under fifty years old, age is not considered a factor thatfedH ifeir

%3 See 623 F.3d at 1035 (“We cannot conclude based on the record before us whether the deg
concerning-una were reconcilable or inconsistent. There was only one day between the denig
Luna's first application and the disability onset date specified in the awrdndrfsucessful

second application, but she may have presented different medical evidence to supwort the
applications, or there might be some other reason to explain the change. Given this uncertain
remand for further factual proceedings was an appropeatedy’); see also Bagley v. Astrue,

Case No. €11-2149 EMC, 2012 WL 3537029, at *5 (N.D. Cal. Aug. 14, 2012) (noting that whe
medical evidace overlapped “in both substance and time” between two decisions, “[sJuch ove
weighs in favor of remangl”

43220 C.F.R. § 416.963.
®1d. § 416.963(a).

% Seeid. § 416.963(d).
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“ability to adjust to other work® The SSAis supposed touse each of the age categories that
applies to [claimants] during the period for which [it] mdstermine if [claimants] are disablef.

The second ALJ noted that Curnow had turned fifty years old between the first deatsiol
the second decisiopmvhich he considered a “changed circumstance” in determ@umgow’s
disability benefits.He did not address Curnowegie directly irthe step four RFC finding or in the
step five detrminationregarding the availability of job¥ He also expressly found that Curnow
was“a younger individual age 18-49 oretlestablished disability onset daf8.

Curnow argues that the second ALJ must have determined that he was disabled even
without the increase in age given that the onset date the ALJ found was before Cuneolitty
years old. TheCommissioner disagrees, noting that$keondALJ expresslystatal that the
increase in age was a “changed circumstance” warranting in part rebut@&lpoésiumption of
non-disability that arises after a prior finding that a claimant is not disalilékhe court is unclear
from the second decision whetliee second ALJ considered Curnow’s increased age as if Curi
was fifty at the onset dater whether the ALJ considered Curnow’s younger age when determiry
the disability mset date, as required by the regulatidhghe former, thesecond ALJ improperly
assessed Curnosvdisability at the onset datend if the latter, theecondAL J’'s determination
appearsrreconcilable with the first ALJ who found no disability when Curnow was in the same

age bracket.

" Seeid. § 416.963(c).
%20 C.F.R. § 404.1563(b).
% See Docket No. 19 Ex. 1.
O eid.
T eid.
12
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This uncertainty about the two decisidaghercounsels remand. The court cannot say
from thetwo decisions before it that the second decision is reconcilable with the Gisibde The
medical @idence overlaps as does Curnswage classification. This irreconcilability rendtes
second decision new and material evidence requiring remand under sentefi¢e six.
Commissiones motion for reconsideration is DENIED.

Thecourt does amend its earlier order in thspexrt. A remand under sentence six does
not divest the cowof its jurisdiction; the Commissioner insteaaustreturn to the disict court to
‘file with the court any such additional or modified findings of fact and decision, aadstipt of
the additional record and testimony upon which his action in modifying or aftjrmés based.*
The Commissioner shall file with the court tiepersrequired under 42 U.S.C. 8§ 405(g) upon
completion of the proceedings at the SSA. In the interim, the partiesilghalint reportsevery
120 days to apprse the court of thstatus of the case. The past&hall file the first report 120
days from the date of this order.

IT IS SO ORDERED.

Dated: May 10, 201

PAUL S. GREWAL
United States Magistrathudge

2 Melkonyan v. Sullivan, 501 U.S. 89, 98 (1991) (quoting 42 U.S.C. § 405(g)).
13
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