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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
JOHN HOPKINS, BRODY PUCKETT, on

behalf of themselves, individually, and all
others similarly situated,

Case No. 11-CV-02786-LK
CLASS ACTION

Plaintiffs,

V. FEES AND COSTS

STRYKER SALES CORPORATION, a
Michigan Corporation; and DOES 1 to 100,
inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Doc.

ORDER GRANTING MOTION
FOR AWARD OF ATTORNEYS’

Before the Court is the Motion of Class Courfeelan award of attorneys’ fees in the sum

of $1,416,666, and for costs in the sum of $69,715.88eECF No. 57 (“Motion”). Defendant

does not oppose the Motiosee ECF No. 59. Having considerdtke parties’ submissions, the

relevant case law, and the parties’ argumanthe January 31, 2013 hearing, the Court GRANT

Class Counsel attorney’s fees in thensof $1,275,000 and coststhe sum of $69,715.88.

Y In Class Counsel's Motion for Attorney’s FeeslaCosts, Class Counseltially requested a cost
award of $74,890.88. However, at the Janudry2813 final approval laing, Class Counsel
stated that Class Counsel was able to persuaglefdhe experts in this case to reduce his fee by

$5,175. Accordingly, Class Counsetlueed its costs request to $69,715.88.
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ATTORNEYS' FEES

A. Legal Standard for Granting Attorney’s Fees

The Ninth Circuit has stated that, in a coamiund case like the instant case, a court may
award attorneys’ fees as arpentage of the common funé.aul, Johnson, Alston & Hunt v. Grault
(“Paul”) , 886 F.2d 268, 271 (9th Cir. 1989). The Ni@lincuit has endorsed a benchmark of 259
for attorney’s fee awarddd. at 272. That percentage amount ttaan be adjusted upward or
downward depending on the circumstances of the ddsdndeed, “in most common fund cases,
award exceeds th[e] benchmarkrf re Omnivision Technologies, In&59 F. Supp. 2d 1036, 1047
(N.D. Cal. 2008). Percentage awarddefween 20 and 30 ment are commonSee In re
Activision Sec. Litig.723 F. Supp. 1373, 1377 (N.D. Cal. 1989his court's review of recent
reported cases discloses thaanmeall common fund awards rangeound 30% even after thorough
application of either the lodestor twelve-factor method.”)Yizcaino v. Microsoft Corp. (“Vizcaind
"), 290 F.3d 1043, 1047 (9th Cir. 2002) (“The detcourt based its percentage awardBomwles,
which states that ‘[ijn commadinnd cases, the ‘benchnkdaward is 25 percent of the recovery
obtained,’” with 20-30%s the usual range[The] Ninth Circuit cases echo this approachuidting
Bowles v. Washington Dept. of Ret. S§¥81 Wash. 2d 52, 72-73 (1993) amtihg Paul 886 F.2d at
271)).

Whether the Court awards the benchmark arhousome other rate, the award must be
supported “by findings that take into accoalitof the circumstances of the cas#&/izcaino 1| 290
F.3d at 1048. The Ninth Circuit f@pproved a number of factavhich may be relevant to the
district court's determination: (1) the results achigy2) the risk of litigéion; (3) the skill required
and the quality of work; (4the contingent naturef the fee and the financial burden carried by thg
plaintiffs; and (5) awards made in similar cas8gee idat 1048-50. In addition to the
aforementioned factors, districburts may also compare theposed percentage award to the
attorney’s fee award that would be granted wileeedistrict court to westhe lodestar method to
determine feesld. at 1050.

B. Analysis

Class Counsel seeks an upward adjustmethteoNinth Circuit benchmark of 25 percent of
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the common fund to 33 and 1/3 percent of that funoliis M. Marlin, one of Plaintiffs’ attorneys,
states that, in his experience, which includpgroximately 40 years in litigation, were an
individual to seek contingent reggentation against a defendant saslstryker, the contingent rate
would be from 33 and 1/3 percent40 percent. Declaration bbuis M. Marlin in Support of
Motion for Award of Attorneys’ Fees and CodECF no. 57-2 (“Marlin Decl), 1 8. As set forth
below, the Court believes that, particularly in light of the substantial results achieved in this c3
the factors set forth iWizcaino llweigh in favor of granting Ct Counsel an upward adjustment
However, the Court believes that a percentagard of 30 percent of the common fund is
appropriate, rather than the 33 an8 fiércent requested by Class Counsel.

1. The Results Achieved

The Court believes that Classhsel has achieved substantial results in this case. Cla

Counsel has obtained a settlement in the amoiud4,250,000. This fund will be shared amongsi
only 95 class members. Moreover, 100 percent of the class members will recover their portio
the settlement fund, and class members will ngeha submit claim forms in order to recover
their share. Significantly, themwere no objections to the firgettlement or Class Counsel’s
request for attorney’s fees. The average gross/eeg (prior to deductions for attorney’s fees ang
costs, lead Plaintiffs’ enhancement awards, adrdinistration costs) petass member will be
substantial, more than $44,000 each. Class Counsel represents that the gross recovery for g
class member will represent between 85 and 10€epenf what Class Counsel estimates to have
been the maximum possible recovery. Atteducting the $7,500 enhancement awards for each
Representative Plaintiff, attorney’s fees30fpercent (which thedtirt believes to be the
appropriate percentage for reastret will be set forth below),ral costs, the average recovery fot
each class member will be approximately $30,424.04. The results achieved on behalf of the
by Class Counsel in this case are remarkatdeveeigh in favor of granting Class Counsel’s
request for a fee award af least 30 percent.

2. The Risks of Litigation

There were significant risks of litigatidrere. Class Counsel, working with the

Representative Plaintiffs, chahged Defendant’s business prees, including Defendant’s refusal
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to pay employees for years of unreimburbadiness expenses despite a change in its
reimbursement policies. Defendams represented by a defense filat zealously litigated this
action from its inception. Had Class Counsel faitestigorously prosecutihis case, or had Class
Counsel not been successful inabing class certifidgon, it is unlikely that this substantial
settlement could have been achieved. Ngtablvas not until thelass was certified that
Defendant proposed that the parties attempt to settle these claims via me@a#gtarlin Decl.,
112.
3. The Skill Required and the Quality of Work

Significant skill and quality work were involdan pursuing this action and effectuating
settlement. The discovery that was undertaken by Class Counsel brought to light evidence of
Defendant’s violations of California labon@ unfair competition laws based on Defendant’s
failure to reimburse its employees fmrtain ordinary business expenses.

As part of the ongoing litigation of this matter,preparation for both mediation and trial,
Class Counsel employed the services of three exjoestssist in a proper aluation of this case.
These experts included an expeho evaluated financial dataéreports provided by Defendant
in connection with the calculation of damagesgapert to conduct a survey of class members to
provide comprehensive information concerning lusiness expenses that class members were
personally aware of spending and which were ritgcted on Defendant’s records; and an expert
to provide calculations as to the actual cost ofagegg motor vehicles in thState of California in
connection with the unreimbursed mileage claim (@ine larger reimbursement claims in the
overall damage assessment). Class CounsahgWlladvanced the costs associated with these
experts in order to fully and competently prepgars matter for the benefit of the class. Thus,
Class Counsel’'s extensiwevestigation, comprehensive discov@nactice, and skillful preparation
resulted in a favorable Settlement for the Class.

In addition, Class Counsel instigated, researceand filed a comprehensive motion for
class certification. Despite the stromgposition to that motion, it was grante8eeECF No. 31.

4. The Contingent Nature of the Representation
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This case was conducted on an entirely cgaint fee basis agaires well-represented
Defendant. All of the finandiaisk of litigation was therefore assumed by Class Counsel, whos
fee arrangement with Plaintiffs required Class Couttsbkar all of the s of litigdion and the
costs of attorney and paralegal éimvhich was substantial. G&RCounsel took a significant risk
in investing in this case and wadelp secure a substantial victarg behalf of the class, resulting
in the creation of a ecomon fund of $4.25 million.

5. Awards In Similar Cases

Class Counsel cites a number of wage and bases in which other District Courts in
California have awarded fees of 33 1/3% or more:

Singer v. Becton Dickinson & CdNp. 08-CV-821-IEG (BLM), 2010 WL 2196104, at *8
(S.D. Cal. June 1, 2010) [33 1/3%)];

Ingalls v. Hallmark Mktg. CorpNo. 08-CV-4342-VBF (E) (C.D. Cal. Oct. 16, 2009) [33
1/3%;

Pasquale v. Kaiser Foundation Hospitatdase No. 08-CV-785-MMA(NLS) (S.D. Cal.
April 29, 2008) [33 1/3%];

Fernandez v. Victoria Secret Stores, Jii@ase No. 06-04149 (C.D. Cal. July 21,

2008) [34%];

Benitez et al. v. WilbyiCase No. 1:08-CV-1122 LJO GKE.D. Cal. Dec. 15, 2009)
[33.3%];

Chavez et al. v. Petrissans et &lase No. 1:08-CV-00122 LJO-GSA (E.D. Cal. Dec. 15,
2009) [33.3%];

Vasquez v. Coast Valley Roofjrii@ase No. 1:07—cv—-00227 OWW DLB, 266 F.R.D. 482
(E.D. Cal. 2010) [33 1/3%)];

Alvarado v. NederendCase No. 1:08-cv—-01099 OWRLB, 2011 WL 1883188 (E.D.
Cal. May 17, 2011) [33 1/3%];

Romero v. Producers Dairy Foods, In€ase No. 1:05-cv-@&4 DLB, 2007 WL 3492841
(E.D.Ca. Nov. 14, 2007) [33%).

The Court notes, however, that none of thedoitases are from the Kbern District of
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California. Furthermore, in several of theesaghe 33 and 1/3 percaward was significantly
less than the lodestaBee Alvaradp2011 WL 1883188 at *8 (“Class Gosel seeks an attorney's
fee award of $165,523, or 33 1/3% of the Settleraerdunt. This is significantly less than Class
Counsel's asserted lodestar of $198,593.78d¥quez266 F.R.D. at 491 (“Class Counsel seeks
an attorney's fee award of $100,000, or 33 1/3%h@ftommon fund. This is significantly less
than Class Counsel's assertodestar of $178,475.")Romerg 2007 WL 3492841 at *2-4
(granting attorney’s fees of $80,000 where lodestas $257,584.50). Here, as will be discusseq
below, the amount being sought is substantiallye than the lodestar and the risk multiplier
generated by the lodestar cross-check is on titednd. Nevertheless, thases cited by Plaintiff
at the very least support thenclusion that some departure from the 25 percent benchmark is
warranted.
6. Comparison to Lodestar

In cases where courts apply the percentaghodedo calculate fees, it is common for court
to use a rough calculation of the lodestar aas-check to asses® tfteasonableness of the
percentage awardsee Vizcaino JI290 F.3d at 1050 (“Calculation tife lodestar, which measures
the lawyers’ investment of time in the litigan, provides a check ondlreasonableness of the
percentage award”). In order to perform kibestar cross-check, tidourt calculates Class
Counsel’s lodestar by multiplying the number of hours worked by a reasonable hourlyaate.
Vizcaino v. Microsoft Corp. (“Vizcaino 17)142 F. Supp. 2d 1299, 1305 (W.D. Wash. 2@0flJ,
290 F.3d at 1043. After determining the lodestar,Glourt divides the total fees sought by the
lodestar to arrive at a multiplieSee Vizcaino, 1142 F. Supp. 2d at 1305. The purpose of this
multiplier is to account for the risk Class Counssanes when they take on contingent-fee case
See id(“To restrict Class Counsel to the hourlyesithey customarily charge for non-contingent
work-where payment is assured-would deptham of any financiancentive to accept
contingent-fee cases which may produce nothfdgurts have therefore held that counsel are
entitled to a multiplier for risk.”).

If the multiplier is within an acceptable randhis adds furthesupport to the conclusion

that the fees sought are reasonaldee Vizcaino JI1290 F.3d at 1051. In determining whether a
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multiplier is appropriate, the folaing factors may be relevant:

(1) the time and labor required, (2) thevelty and difficulty of the questions
involved, (3) the skilrequisite to perform the ¢@l service properly, (4) the
preclusion of other employment by the atiy due to acceptance of the case, (5)
the customary fee, (6) whether the feéxed or contingent, (7) time limitations
imposed by the client or the circumstand@3 the amount involved and the results
obtained, (9) the experience, reputatiarg ability of the attorneys, (10) the
“undesirability” of the case, (11) thmature and length of the professional
relationship with the client, and2) awards in similar cases.

Vizcaino | 142 F. Supp. 2d at 1306 (citiKgrr v. Screen Extras Guild, In26 F.2d 67, 70 (9th
Cir. 1975)). Multipliers of 1 t@l are commonly found to be appriate in complex class action
cases.See e.g. Vizcaino,lR90 F.3d at 1051 n.6 (finding that,approximately 83 percent of the
cases surveyed by the Court, the multiplier was between 1.0 and 4.0, with a “bare majority...
in the 1.5-3.0 range”).

Here, Class Counsel’s total loadstar was $460,3&&Motion at 13; Marlin Decl. { 13;
Declaration of Walter Haines fBupport of Motion for Attorneys’ Fees and Costs | 8. Class
Counsel attests that the loaatstvas calculated using the hgurates Class Counsel normally
charges for wage and hotlass action ligation. SeeMarlin Decl. § 13. Based on a loadstar of
$460,378, if the Court were to grant Class Coussefuested 33 and 1/3 percent award, the
multiplier would be 3.2.

In light of the remarkable award describ&édee, the contingent natiof Class Counsel's
fee arrangement, and the skill regd in conducting this litigatioproperly, the Court believes that
a multiplier of 2.76 is justified. However, the Cofinds that the 3.2 multiplras at the higher end
of the normal range for risk multipliers as determined by the Coifizeaino Il See id.290 F.3d
at 1051 n.6. As will be discussed in more ddtalbw, when considered in connection with the

fact that the 33 and 1/3 percent is also at tgh-bnd of the usual rangadthe work performed in

549

this case, the relatively high risk multiplier weighs in favor of reducing the award sought by Class

Counsel somewhat
C. Conclusion Regarding Attorney’s Fees
Having reviewed the factors above, the Cagiees with Class Counsel that an upward

departure from the 25% benchmark is warramddyht of: (1) the $4.25 million settlement fund
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for 95 class members; (2) the 100qant participation ratef the class in th settlement; (3) the
fact that class members do not have to subminctarms in order to ree@r; (4) the fact that
there is no reverter; (5) the fabiat the net average recovery for each class member will be
approximately $30,424.04; (6) the risk of litigation; (7) the skill required in conducting this
litigation properly; and (8) the atingent nature o€lass Counsel’s fee arrangement. However,
the Court finds that the 33 and 1/3 peraamard sought by Class Cowhss too high.

Several factors support this conclusion. Asnatral matter, the Gurt observes that the
“usual range” for fee awards in pertage cases is 20 to 30 percevizcaino 1|, 290 F.3d at 1047,
see also In re Activision Sec. Litig23 F. Supp. at 1377 (“This cdésrreview of recent reported
cases discloses that nearly all commamdfawards range around 30% even after thorough
application of either the lodestor twelve-factor method.”)Moreover, as set forth above, in
several cases cited by Plaintiff in which the d&&eard was 33 and 1/3 percent, the lodestar was
“significantly less” tharthe requested award\lvaradq 2011 WL 1883188 at *S&ee also
Vasquez266 F.R.D. at 491Romerg 2007 WL 3492841 at *2-4. Furthermore, while the 3.2
multiplier Class Counsel requests in the instaséada within the range of multipliers commonly

found to be appropriate, it is e high end of that rangdhe Court also notes thatWizcaino I}

where a multiplier of 3.65 was approved, the percentage awarded was only 28% of the commnjon

fund. Id., 290 F.3d at 1049 (affirming 28% fee awar@yhile the Court certalg applauds Class
Counsel’s efforts in this casegtiCourt does not believe that theriwen this case, which consisted
principally of conducting discove, bringing a successful moti for class certification, and
negotiating the settlement during a day-long ntezhaor the result achieved in this case are
sufficient to justify granting ClasSounsel’'s requested fesvard of 33 and 1/3 percent, which is at
the high end of the usual range.

The Court is cognizant of Class Counsetgresentations that, if an individual class

% In making this statement, the Court doesintend to imply that Class Counsel should be
punished for obtaining a settlement fairly early on in the dasdéfore summary judgmentpee
Vizcaino Il 290 F.3d at 1050 (stating that “class couskelld [not] necessarily receive a lesser
fee for settling a case quickly”). Rather, beurt believes that the 30 percent award graintea

adequately rewards Class Counselsfeitling this case at this stage.
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member sought contingent represénotain this case, the marketeavould have been between 33
and 1/3 percent and 40 percent of the recovB8geMarlin Decl. { 8. However, the Ninth Circuit
has cautioned courts not to plagedue reliance on the market rate in determining the reasonab
attorney’s fees because, in class action casesnénket rate is often an “illusory” concef@ee
Vizcaino 11,290 F.3d at 1049 (“While an exclusively market-based approach may have superf
appeal, in the context of da action litigation in which attorneys' fees are determpostl hodoy

the court (without regard to any private arrangat), it may in many cases be illusory”).
Furthermore, the Court believes that Class Counsgpsesentations as what the market rate
would have been had individual class members sarghisel are not sufficient to justify Class’
Counsel’s request given that: (1) 33 and 1/3 periseslightly above the 3percent upper limit for
the “usual range” of percentage awardshas range was determined by the CouNizcaino I|

and (2) Class Counsel’s request&33 and 1/3 percent award yie&d8.2 multiplier, which is at
the high end of the common range for risk multipliers.

For the reasons set forth above, the Courtlies an award of 3fercent of the common
fund is appropriate. Such an award repressamultiplier of 2.76, which falls within the
“majority” range for risk multipliers.See idat 1051 n.6 (finding that, of the cases surveyed by tf
Court, the multiplier in 54 percent of caseswia the 1.5-3.0 range”). Accordingly, the Court
awards Class Counsel attorney’s fees in the amount of $1,275,000. The Court believes that {
amount adequately compensates ClamsnSel for their work in this case.

. COSTS AND EXPENSES

Class Counsel also requests reimbursement of their out-of-poqlerises incurred to
prosecute this class action. These expensesin@dental and necessary to the effective
representation of the ClasSeeHarris v. Marhoefer24 F.3d 16, 19 (9th Cir. 1994).

Here, Class Counsel performed extensivealiery, including detailed document review
and depositions around the United States, andpa@ldormed detailed damages analyses prior to
mediation. The necessary expenses also incluéeckténtion of three exgs who assisted Class
Counsel in preparing this case forlbotediation and a possible tridBy obtaining all of these

analyses, Class Counsel were able to effectietiyaccurately evaluate both the potential damag
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in this case, as well as the strengths and wesslkeseof the damage cdktions they would be

prepared to present at friaClass Counsel shall reeer costs and expenses of $69,715.88.

IT IS SO ORDERED. 4 H- M
Dated:February 6, 2013 ‘

LUCY HQEOH

United States District Judge

10
Case No.: 11-CV-02786
ORDER GRANTING MOTION FOR AWARD OF ATTORNEYS’ FEES AND COSTS




