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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
OAK POINT PARTNERS, INC., CaseNo.: 11CV-03328LHK
Plaintiff,
ORDER DENYING MOTION TO

DISMISS ON GROUNDS OF
INTERNATIONAL COMITY

V.

DR. HOLGER LESSING, NOT
INDIVIDUALLY, BUT ONLY IN HIS
CAPACITY AS THE INSOLVENCY
ADMINISTRATOR IN CHARGE OF THE
ASSETS OF EXODUS COMMUNICATIONS
GMBH,

Defendant.

N N N N N N N N N N N N N N

Before the Court is Defendant’s motion to dismiss on grounds of international comity
(“Mot.”), and Defendant’s unopposed motion to file an amended ansses=CF Nos. 60; 65.
The Court DENIES Defendant’s motion to dismiss, &RANTS Defendant’sinopposed motion
to file an amended answer.

l. BACKGROUND
A. FACTUAL HISTORY
This case arises from the efforts of Plaintiff Oak Point Partners, @ak(Point”) to

collect on a debt allegedly owed by the German company, Exodus GmbH (“Exodus Ggrtoany
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its ultimate parent companthe U.S. corporatioBXDS, Inc. (“EXDS”). Specifically,Plaintiff
alleges that on or about October 1, 2000, Exodus GerraadyEXDSexecuted a promissory note
(“Promissory Note”)representing &23,725,634.00 unsecured loan from EXDS to Exodus
Germany SeeCompl.{{ 1317, Ex. 2, Ex. 3. The Promissory Note contains a California choicg
law provision, and a provision by which the foes submitted to the jurisdiction of tHxourt and
waived venue objectiondd. § 1Q Ex. 2.

In September, 2001, EXDS filed for relief under Chapter 11 of the Bankruptcy Code, 1
U.S.C. § 101et seq.in the United States Bankruptcy Court for the esof Delaware.ld. 3.

In early 2002, Exodus Germany initiated bankruptcy proceedings in Germany, atolder.
Lessing was appnted insolvency administrator, charged with managing and disposing of Exo(
Germany’s assetdd. 1 7. In that capaty, Dr. Lessing is authorized to sue and be sued on beh;
of and in connection with claims by and against Exodus Gernidny.

In 2007, Oak Point purchased all of EXDS’s remaining assets from EXDS’s Bankruptc
Plan Administrator.ld. § 5. Oak Point, a \3. “private investment firm specializing in the
purchase of residual assets including those at the tail end of commercial bankaspt,” paid
$29,320.00 for EXDS'’s remaining assets, including the Promissory [Setidand Ex. 1; Decl.
of Peter M. BransterECF No. 55, 1 2, Ex. A.

In October, 2010, Oak Pointade the first attempt to present a creditor’s claim on the ba
of the Promissory Note, filing a claim with Dr. Lessing for the full amount due. pCdn22. Dr.
Lessing, as the insolvency administrator, objected to Oak Point’s claimf inggause EXDS had
never presented a creditor’s claim despite knowing of ExGausanys bankruptcy proceedings
since “as early as 20021d. § 24; Mot. at 3. On July 7, 2011, Oak Point commencedistiant
action against Dr. Lessing in his capacity as the insolvency admioistidobt. at 1. The
complaint alleges breach of the promissory note by ExGa@usany and asks this Court to
establish the validity of Oak Point’s clajas well as to issugn order directing Defendant to
include Oak Point’s claim in Exod@&ermanys insolvency tableld. at 6.

B. Procedural History
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Defendant failed to timely respond to the complaint, and the Clerk emtefadt and
default judgment against Defendant on November 15, 2011. ECF Nos. 16, 17. On Septemb
2012, this Court set aside the default judgment, finding that Defendant’s default was due
excusable neglect. ECF No. 46 at 8.

On June 6, 2012, while Defendant’s motion to set aside default judgment was pending
this Court a “final distibution report” was filed in ExoduSermany’sinsolvency case. Decl. of
Janice AAlwin (“Alwin Decl”), ECF No. 35, § 10. Under German law, actions by a creditor tg
(a) have foreign judgments recognized or (b) have a claim determined on tleemuestitoe
commenced within two weeks of the filing of the final distribution report. In camgé with this
requirement, Oak Poinitmely initiated a German proceeding against Dr. Lessing in the Region
Court of Frankfurt (“Regional Court”). Alwin Decl.  10. Oak Point asked the Regional tour
recognize this Court’s default judgment or, in the alternative, to determiP@at’s claim on
the meritsandto order Defendant to include Oak Point’s claim in Exodus Germany’s insolvenc
table Id. Oak Point subsequently withdrew the former motion in light of this Court’s ordergset
aside the defaulind default judgmentSeeDecl. of Caludialfer (“Ufer Decl”), ECF No. 71 6.

Issues currently pending before the Regional Court include whether the Ré&paniahas
exclusive jurisdiction to decide the merit of Oak Point’s claim, the validityadf Boint’s claim
under the promissory note, choice of law, whether Oak Point’s ddwarred by statute of
limitation, and the priority of Oak Point’s claintd. 7. At a December 4, 2012 hearing before
the Regional Court, Oak Point also requested a stay of the German proceedinghes@issues
decided by this Court, but the Regional Court declined to immediately rule on the rdéqu§stl.
At a hearing before this Court on March 28, 2(h2 “March 28 hearing”), the parties representg
that all these issues remain pending before the Regional Court.

On November 13, 2012, Defendant filed the instant motion to dismiss on grounds of
international comity (“Mot.”). ECF No. 51. Plaintiff filed an opposition on December 11, 2012
(“Opp’n”), to which Defendant replied on December 20, 2012 (“Reply”). ECF Nos. 66, 69.
Defendant als filed a motion for leave to file fast amended answer, as an alternative to its

motion to dismiss. ECF No. 60. Plaintiff does not oppose Defendant’s latter motion. ECF N
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. LEGAL STANDARD

Defendant seeks dismissal of this action on growhdgernational comity.Comity is “the
recognition which one nation allows within its territory to the legislative, executiyslizial acts
of another nation, having due regard both to international duty and convenience, and to the ri
of its own citizens or of other persons who are under the protection of its |BMS.’& Shanghai
Banking Corpln re Simon153 F.3d 991, 998 (9th Cir. 1998) (quotiddton v. Guyot, 159 U.S.
113, 163-64 (1895))lt is a “voluntary deference to the acts of other governments, undertaken
the common good even though no transnational institution exists to exert any compufsi@n.”
Grand Jury Proceedings, Yanagihara Grand Jury, Impanelled, June 13, 108&,.Supp. 192,
195(C.D. Cal. 1989) (quoting 18 Wrightliller & Cooper, Federal Praice and Procedure § 4473
(1981).

The Ninth Circuit has clearly stated tlwaimity is required only in instances ofteue
conflict” between domestic and foreign lawSee In re Simori,53 F.3cat 999; Sarei v. Rio Tintp
PLC, 487 F.3d 1193, 1211-12 (9th Cir. 200/Bmanded on other grounds after reh'g en b&%€)
F.3d 822 (9th Cir. 2008). The party requesting comity bears the burden of demondteating t
existence of a true conflict of law&eeln re Grand Jury Proceedingd0 F.3d 959, 964 (9th Cir.
1994) (“A party relying on foreign law to contend that a district court's ordeatemprinciples of
international comity bears the burden of demonstrating that the foreign lasoba@pance with
the order.”) (citations oitted). If the party fails to produce evidence in support of such a conflig
then he fails to meet his burden on the comity issue, and the district court need not dorfSeser
id. (citing In re Grand Jury Proceedings (Shan®)3 F.2d 238, 239-401t® Cir. 1989)).

Other circuits have recognized exceptions to the conflict of laws requirei@patifically,
emphasizing the value of the “equitable and orderly distribution of a debtor’s pfapeotygh a
single proceeding, the Second Circuit has held that, even absent a current cdafist t).S.
courts should ordinarily decline to adjudicate creditor claims that are thetsobgeforeign
bankruptcy proceeding.JP Morgan 412 F.3d 418 (2nd Cir. 200&)itations omittegt Allstate
Life Ins. Co, 994 F.2d 996, 999 (2nd Cir. 1993However, the NinttCircuit has not yet

recognized dankruptcy exception, or any other exceptioBitoonrs “clear statement” that a true
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conflict of laws is a “predicate” for international abstenti@ee Sarei487 F.3d at 1211-12;
Farhang v. Indian Inst. of Tech., Kharagp@-08-02658 RMW, 2010 WL 2228936 (N.D. Cal.
June 1, 201QMujica v. Occidental Petroleum Cor@81 F.Supp.2d 1134, 1156 (C.Qal. 2005).
Indeed, as will be discussed below, the Bankrupjayellate Panel of the Ninth Circuit has held
that Chapter 15 of the Bankruptcy Code is designed to concentrate in the bankruptayeourts
decisionof whether to grant comity to foreign insolvency proceedir®eln re lida, 377 B.R.
243, 256-57 & n.21 (B.A.P. 9th Cir. 2007).

If a true conflict of laws existsourtsin the Ninth Circuit musthen look to the
nonexhaustive standards set forth in Foreign Relations Law Restatement §'488&3Is®arei
487 F.3cat1212.

1. DISCUSSION

Due tothe absence of a true conflict of lsythe CourDENIES Defendant’s request that
this case be dismissed under thegples of international comityThe Court further finds that
Chapter 15 of the Bankruptcy Code provides the proper avenue detbedant to seek an
exercise of comity.In light of Defendant’s insistenceatthis Courtdismiss this case because of
comity and nobecause oiihternational abstention, the Court declines to abstain on the basis of
Colorado Riverdoctrine. Colorado River Water Conservation Dist. v. United Sta4@4 U.S. 800,
818 (1976).

A. True Conflict of Laws

As mandated by the Ninth Circuit, the Court begins with the threshold determination off
whether a true conflict of lasexists. It is well established that a true conflict between domestic
and foreign laws requires more than a mere inconsistency, and that no conflsctvelxese a

person subject to regulation by two states can comply with the laws ofBattford Fire

! The restatement factors includbee connections between the regulating state and the person
principally responsibledr theactivity to be regulatedhe importance of regulation to the
regulating state; the existence of justified expectations that might be pratetied by the
regulation; the importance of the regulation to the international political, legalooomic
system; the extent to which the regulation is consistent with the traditions of the tiot@stha
systemihe extent to which another state may have an interesgidating the activity; anthe
likelihood of conflict with regulation by another stat®ee Foreign Relations Law Restatement §
403(2).
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Insurance Co. v. Californigg09 U.S. 764, 794-95 (1993%ee also Mujica381 F.Supp. 2d 1134,
1156 (quotingMetro Industries, Inc. v. Sammi Corporati@® F.3d 839, 847 n. 5 (9th Cir.1996)
(“A foreign countrys allowing or even encouraging particular conduaiclv is prohibited in the
United States no longer provides a sufficient basis for finding a conflisebatforeign and
domestic law.”).

Defendant has identified only one potential “true conflict of laws.” Defendamttains
that German bankruptcy law provides the German court with exclusive juasdictdetermine
whether Oak Point’s claim should be allowed on Exddesnanys insolvency table. Mot. at 14-
15 (citing Section 28 and 174 through 180 of the German Insolvency Statute); Reply at 6-7.
Spedfically, under Section 179(1) of the German Insolvency Statute, if an insolvdnapiatrator
denies a creditor’s claim, the creditor can initiate a legal action to determineriteeahigs claim
against the debtorSeeDecl. of Dr. Holger Lessing [essing Decl), ECF No. 52, 1 27, Ex. B,
Section 179. Section 180(1) of the German Insolvency Statute further providésetthaical
Court where the insolvency proceedings are or were pending “shall have\exgluisidiction”
over such action, unless the subjextter falls outside of the jwdiction of the Local Court, in
which case th&egional @urt in whose district the Insolvency Court is located shall have
“exclusive jurisdiction.” See id. In this case, the monetary amount at issue exceeds the € 5,00
jurisdictional maximum of théocal Gurt, and thus German law appears to grant “exclusive
jurisdiction” to theRegionalCourt. Seel.essing Declf 29; Decl. of Dr. Burkhartiess(“Hess
Decl”), ECF No. 53, 1 10.

The Court acknowledges that the grant of exclusive jurisdiction over a proceeding to a
foreign court wouldoresent a “true conflict of lasvwith this Court’s exercise aiversity
jurisdiction under 28 U.S.C. § 133%ee Sareid87 F.3d at 1211-12 (finding a foreign act
prohibiting the filing of claims in foreign courts was in clear conflict with the satesting
jurisdiction to hear such claims in the U.S.). However, Plainéiff argued that the German
Insolvency Statute does not in facandate exclusive jurisdictiorBeeOpp’n at 3-4; Decl. of
Steffen Schneider. Botbarties have submitted expert declaragitmsupport theirespective

interpretatios of whether the “exclusive jurisdiction’lause is intended to preclude a foreign
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Court’s exercise gurisdiction. SeeDecl. of Dr. Peter Von Wilmosky, ECF No. 68esk Decl.
and Suppl. Decl. of Professor Dr. Bheed Hess, ECFFO. At the March 28 hearing, the parties
informed ths Court thathe disputed interpretation oéxclusive jurisdictiohis an issue that
remains pending before the Regional Court, which has deferred ruling on the idsuhéor
briefing.

The Court is not persuaded tipaeemping a foreign court’s ruling on the scope of its own
jurisdiction would well serve the principles of international comRather, the Court finds that the
open question of thRegional Court’s exclusive jurisdiction fails qoalify as a true conflict of
laws. See Mujica381 F.Supp.2d at 1156arhang 2010 WL 2228936 at *1 (finding no existing
conflict when foreign Court had not issued any findings of fact or a final judgmA&s a result,
Defendantas failed to meet hisurden of proving the propriety of abstention on grounds of
international comity.Seeln re Grand Jury Proceedingd0 F.3d 959, 965 (9th Cir. 1994).

B. Recognition of Foreign Proceedings Under Chapter 15

Furthermore, while Defendahasemphasized the policy concerns motivating Chapter 15
of the Bankruptcy Codas a justification for this Court to exercise comgsecedent cited by
Defendansupports the opposite conclusiddeeMot. at 7 (citingin re lida, 377 B.R. 243, 253-54
(9th Cir. BAP 2007). Mmedecision of the Bankruptcy Appellate Panel of the Nintic@i cited by
Defendant found that this Court is precluded from relying on principles of comityhanforeign
insolvencyproceeding is re@nized under Chapter 15 of the Bankruptcy Cdslee In re lidia
377 B.R. at 257.

Chapter 15 allows a foreign representative of a debtor in a foreign bankrugpgcy ca
petition a U.S. bankruptcy court for an order seeking to have the foreign procesxtiggized as
the debtor’s “foreign main proceedingSeell U.S.C. 88 1504, 1509, 1515, and 1520(a). Once
foreign main proceeding is recognized, all domestic actions against tioe aletttits property are
subject to the automatic stay pisions of the Bankruptcy Codg,1520(a)(1), and U.S. courts are
required to grant comity to the foreign proceeding, 8 1509(b). In briefing and at tble R
hearing, Defendant indicated that if this Court declines to stay or dismiss ¢éhBeshdanwill

initiate an ancillary U.S. bankruptcy case for this very purp&seMot. at 9, n.3 (noting that
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Defendant had sought to avoid the expense of commencing an ancillary proceeuaéngnited
States solely for the purpose of staying this action).

The Court issympathetic to Defendant’s desire to conservafiset®f the bankruptcy
estateas well aghose otthe judicial system However Defendant’s selective citation bf re
lidia omitteda persuasive holding thBefendanimust first obtain@cognition of the foreign
proceedings through the bankruptcy court, beforeesting comity from this Court. Examining
Chapter 15 and its legislative history, the Bankruptcy Appellate Panel four@@hhpter 15 was
designed to “erect[] a structure in iwh the foreign representative passes through the bankruptag
court for a recognition decision, the specified consequences of which are thatourtalin the
United States must grant comity or cooperation to the foreign represent@eeitlat 57, citing
11 U.S.C. 8 1509. The Panel concluded that “Congress specifically intended that contis# of tl
questions be concentrated in the bankruptcy colat”See alsan re Loy, 380 B.R. 154, 163-65
(Bankr. E.D. Va. 2007(citing In re lidia aspersuasive authority).

Theln re lidia Panelfound support for “the primacy of the bankruptcy court’s authority”
over the question of whether comity or assistance should be granted by othencbuts$.C. 8§
1509. § 1509 provides that if the bankruptcy court grants recognition of the foreign proceedir
court in the U.S. “shall grant comity,” but if the bankruptcy court denies recognhmn, t
bankruptcy court may “issue any appropriate order necessary to prevesretga fepresentative
from obtaining comity or cooperation from courts in the United States.” 11 U.S.C. § 1509(b) 4

(d). The section further provides thda} request for comity . . . by a foreign representative in a

2 Plaintiff has not contested that the German insolvency proceeding would likelgdzmized as a
“foreign main proceeding.” Plaintiff has argued only that comity might ngréeted to the

foreign proceeding if doing so would contravene “fundamental U.S. public policy.” Opp’n at 5|

% The opinion cites the House Report, which explains that “some cases in state aabcBed:s

.. . have granted comity suspension or dismissal of cases involving foreign prgseeitiout
requiring a [former] section 304 petition . . . Even if the result is correct in ayartcase, the
procedure is undesirable, because there is room for abuse of comity. Parttebeviveé to avoid
the requirements of this chapter and the expert scrutiny of the bankruptcy copiptyoyc

directly to a state or Federal court unfamiliar with the sbayurequirements . . . This section
concentrates the recognition and deference process in one United States coartdared] against
abuse . . "Inre lida, 377 B.R. 243, 257 n.21 (B.A.P. 9th Cir. 2007) (citing H.R. Rep. No. 109

at 110-11 (2005)eprinted in2005 U.S.C.C.A.N. 88, 173 (citations omitted).
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court in the United States other than the court which graptagynition shall be accompanied by :
certified copy of an order granting recognition under section 1517.” 11 U.S.C. § 1509(c).

Although no binding authority has explicitly adopted the Bankruptcy Appellate’®anel
interpretationijt is clear that Congressas designed mechanism specifically to address when a
grant of comity to foreign insolvency proceedings would be appropriate. In light of #necalsf
a true confli¢ of law, the Court finds that Chapter 15 provitles appropriate avenue for
Defendamto seek recognition of the foreign proceedings and the exercise of comity byUrS. ¢

C. I nternational Abstention

Plaintiff has suggested that the doctrine of international abstention provides a more
appropriate mode of analysw this casein light of the parallel proceedings before the Regional
Court which raise the same issues that are pending before this Seg@pp’'n at 6-7 Colorado
River Water Conservation Dist. v. United State®4 U.S. 800, 818 (1976). However, while
recognizng that abstention is not foreclosed, Defendant has theséicitly disclaimed reliance
on abstention, both inis briefing and athe March 2&earing. SeeReply at 11 & n.§*Here, the
Insolvency Administrator seeks dismissal based on the doctrine of interhatiamty, not
international abstention”)Iranscript of March 28 hearing, ECF No. @87:5-14 (counsdior
Defendanemphasizing thatolorado Riverabstention “is not the basis of our motion here, and
this is really important . . .”)As such the Court does not abstain pursuarth®Colorado River
doctrine.
V. CONCLUSION

For the foregoing reasons, the Court DENIES Defendant’s motion to dismiss on groun
international comityand finds that Chapter 15 provides the appropriate avenue for Defendant

pursue a stay of these proceedingibe CourlGRANTS Defendant’sunopposednotion to file an

Zuey 1. ot

LUCY @FKOH
United States District Judge

amended answer.

IT ISSO ORDERED.

Dated: April 19 2013
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