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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
JOHN ZAUCHA. JR, Case NoC 11-03344 HRL
Plaintiff, ORDER DENYING PLAINTIFF'S MOTION
v FOR SUMMARY JUDGMENT AND

GRANTING DEFENDANT'S CROSS-

MICHAEL J. ASTRUE Commis$oner, Social | MOTION FOR SUMMARY JUDGMENT
Security Administration,

Defendant. [Re: Docket Nos. 18, 19]

Plaintiff John Zauché'Zaucha”)appeals a final decisiaf the Commissioner of Social
Securitydenying his application for disability insurance benefitder Title 1l of the Social Securit

Act. Before the court are the parties’ crasstions for summary judgment. Upon consideration|

23

y

of

the papers filed by the partjtsaind for the reasons set forth below, plaintiff’'s motion is denied and

defendant'srossmotion is granted
|. BACKGROUND
Zauchawas born in 1960, has a high school education, and has worked in constructio

Admin. R. (*AR”) 13, 22. On March 6, 2008, he applied for a period of disability and disabilit

! This matter was submitted without oral argumpatsuant to Civil Local Rule Z(b).

2 All parties have consented this matter bieg adjudicated by the undersigneBee28 U.S.C. §
636(c); Fed. R. Civ. P. 73.
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insurance benefitsAR 130-31. He claims that lhhecamedisabled followinga workrelated back
injury that occurred on August 10, 2004; he also complains of a knee injury suffered during
treatment for the back injury, kidney stones, and episodes of dizziness and faintii$-18R18.
Zaucha’'sapplication was denied initially and upon reconsideration. AR 73Ar4Administrative
Law Judge (“ALJ”) conducted a hearing on January 26, 20tithereafter issued a written
decision concluding that Zaucha was not disabked.13-23. The Appeals Council denied revie
making the ALJ’s decision the final decision of the Commissioné&t.1A Zaucha seeks now see
judicial review of the denial of benefits.
II. LEGAL STANDARD

A. Standard of Review

This court has the authority to review the Commissioner’s decision to deny edeit
U.S.C. 8§ 405(g).The Commissioner’s decision wile disturbed only if it is not supported by
substantial evidence or if it is based upon the application of improper legal standardan Mor

Comm’r of Soc. Sec. Admin., 169 F.3d 595, 599 (9th Cir. 1999); Moncada v. Chater, 60 F.3(

523 (9th Cir. 195). In this context, the term “substantial evidence” means “more than a merq

scintilla but less than a preponderandeis-such relevant evidence that a reasonable mind might

accept as adequate to support the conclusion.” Moncada, 60 F.3d se&280 Drouin v.

Sullivan 966 F.2d 1255, 1257 (9th Cir. 1992). When determining whether substantial evider

exists to support the Commissioner’s decision, the court examines the adtmneisecord as a

whole, considering adverse as well as supportingesne. Drouin, 966 F.2d at 1257; Hammock vy.

Bowen 879 F.2d 498, 501 (9th Cir. 1989). Where evidence exists to support more than one
interpretation, the court must defer to the decision of the Commissioner. Moncada, 6(623d
Drouin, 966 F.2d at 1258.
B. Standard for Determining Disability

Disability insurance benefits are available under Title Il of the Social Beéuet when an
eligible claimant is unable “to engage in any substantial gainful activitgdson of any medically
deterninable physical or mental impairment..which has lasted or can be expected to last for 4

continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(X#AJs are to apply a
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five-step sequential review process in determining whether a clagunalifies as disabled.Bray

v. Comm’r of Soc. Sec. Admin., 554 F.3d 1219, 1222 (9th Cir. 2009). At step one, the ALJ

determines whether the claimanperforming”substantial gainful activity 20 C.F.R. §
404.152@a)(4)(i). If so, the claimant isot disabledif not, the analysis proceeds to step tua.

At step two, the ALJ determines whether the claimant suffers from a seysement or

combination of impairments20 C.F.R. § 404.1520(a)(4)(ii)f not, the claimant is not disabled; if

so, the analysis proceeds to step thide.At step three, the ALJ determines whetherdlagmant’s
impairment or combination of impairments meets or equals an impairment in the Lithgs
C.F.R. 8 404.1520(a)(4)(ii If so,the claimant is disabt if not, the analysis proceeds to step
four. Id. At step four, the ALJ determines whether the claimant has the residuahahciapacity|
(“RFC”) to do his or her past relevant work. 20 C.F.R. § 404.1520(a)f4){iso,the claimant is
not disaled; if not, the analysis proceeds to step five. At step fivethe ALJ determines whethg
the claimantando other jobs in the national economy. 20 C.F.R. § 404.1520(9)(4)&0, the
claimant is not disabled; if not, the claimant is disabled. “The burden of proof is on the claim3
at steps one through four, but shifts to the Commissioner at step Bvay, 554 F.3d at 1222.
[ll. DISCUSSION

The ALJ determined that Zaucha'’s earnings records showed that he had acdfitiedts
guarters of coverage to remain insured through December 31, 2009 (“date last instiRed3.
The ALJ further determined that between Zaucha'’s alleged onset date of AOgR804 and his
date last insured, Zaucha did not perfaubstantial gainful activit{step one)did havesevere
impairments specifically lumbar disc disease and right knee (&ép two);did nothave
impairments equaling an impairment in the Listings (step three);idmibtihave the RFC to
perform past relevant work (step four). AR 15-17, 22. However, the ALJ found that Zaucha
havethe RFC to perforntight work, except for the inability to climb ladders, ropes, or scaffolds
and the inability to perform more than rare bending, squatting, crawling, kneeliognbing of
rampgstairs. AR 1722. Based upon this RFC, and the testimony of a vocational expert, the
concluded that Zaucha could perform other jobs that existed in significant numbersiational

economy (step five). AR 22-2Zaucha challenges the ALJ’s stigge determination, asserting
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that the ALJ erred idiscounting evidencef kidney stones, dizziness, and faintifgjling to credit
the opinion of his treating physician; afaing to credithis subjectivepaincomplaints.
A. Evidence of Kidney Stones, Dizziness, and Fainting

As is discussed below, most of the medical records in this case address<Zaack@ain
and right knee pain, and in fact the ALJ found that Zaucha had lumbar disc diseagataee
pain that combined to constitute a sevienpairment.SeeAR 15. However, some of the medica

recordsdocument various occurrences of kidney stones and dizziness and/or fa8deRR 388-

456, 470-548. Progress notes dated May 5, 2009 report three episodes of fainting — once while

Zaucha Was eating after a long motorcycle ride, once 8 hours into a tattoo, and onchevhiés
at a party.” AR 596 Zaucha alstestified at the administrative hearitigat he has episode$
passing out. AR 60. Hestified that hdhasalwaysassumed thditis dizziness and fainting was
related to kidney stones, but recently he has been told that he has abnormalcEEGs.

The ALJ discounted Zaucha'’s claims of disability based upon kidney stones, dizaimes
fainting. AR 15-16. She observed that the kidney stones were resolved and that in any eve
Zaucha’s records did not indicate that they resulted in incapacitatinglgaihe also observed
that thereported dizziness and fainting episodes did not appear to be seizure activity, émetehs
was no indication that the isolated episodexlosed in the reconahet the duration requirement o
the Social Security Act. AR 17. Finally, the ALJ noted that during the timeefthat the kidney
stones and fainting occurred, Zaucha was taking motorcycle rides, gettows, and partying witl
friends, which activities were inconsistent with a severe impairment. AR 16.

Zaucha relies upoSmolen v. Chater, 80 F.3d 1273, 1290 (9th Cir. 1996), in asserting 1

the ALJ legally erred in failing to comker his kidney stones and fainting in combination with hig

hat

D

back and leg pain. However, the cited passag&snalienrequire an ALJ to consider the combinged

effect of all asserted impairmergsthe step two inquirywhen the ALJ determines whether the

claimant suffers from a severe impairment or combination of impairmghtdn this case, the AL
concluded at step two that Zaucha slidfer a severe impairment as a result of his back and leg
pain AR 15. The ALJ further concluded that Zaucha’s impantwas so severe as to preclude

him from performing his past relevant work. AR 22. Zaucha has not presented ang@irgum
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evidence that the ALJ’s failure to consider evidendedriey stones and faintirgg thestep fve

inquiry constituted error. More specifically, Zaucha has not explained how cotisid@fakidney

stones and fainting would have affectedniadified lightwork RFC upon which the ALJ based her

step five determination. Accordingly, Zaucha has failed to demonstrate grfound®f based
upon the ALJ’s failure to consider his kidney stones and dizziness/fainting.
B. Treating Physician’s Opinion

In adopting a RFC of a limited range of light work, the ALJ rejected the opinion ohZau
treating physician, Di.ucy Lin, and instead relied upon the opinion of Dr. John Massey, who
treated Zaucha prior to Dr. Lin, as well as the opinions of several consultisigighs.

“A treating physician’s opinion is entitled to ‘substantial weighBtay, 554 F.3d at 1228
(quotingEmbrey v. Bowen, 849 F.2d 418, 422 (9th Cir. 1988)). “When evidence in the record

contradicts the opinion of a treating physician, the ALJ must present ‘spatifiegitimate
reasons’ for discounting the treating physician’s opinion, supported by suistaittence.” Id.

(citing Lester v. Chater81 F.3d 821, 830 (9th Cir. 199%).

The administrative record contains extensive medical evidence, which is Saethimaiow:

Treatment from August 2004 through October 2006

As noted above, Zaucha claimatlhis disability commenced on August 10, 2004, when
suffered a workelated back injury However, he did not provide medical records documenting
treatmenteceived prior to October 2006. AR 1Bost-2006 recordbiat summarize Zaucha'’s pri
treatment indicate th&auchafirst sought treatment for back parweek after the alleged onset
date of August 10, 2004SeeAR 267. Zaucha initially saw Dr. Robert Fonseca, then later in 2
and 2005 saw Dr. Thao Pham, Dr. Kai Tiltmann, and an unnamed doctor in Salinas, Califor
Seeid. He saw Dr. Paul Clayman in June 20@&eid.

Dr. John Massey

On October 3, 2006, Zaucha began receiving regular treatment from DiMaekay at the

% When a treating physician’s opinion is not contradicted by another physician, Jheust
provide “clear and convincing” reasons for disbelieving the treating physiBiay, 554 F.3d at
1228 n.8. HereDr. Lin’s opinion is contradicted by the opinions of Dr. Massey and consulting
physicians Accordingly, the ALJ need provide only “specific and legitimate” reasans f
discounting DrLin’s opinion.
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BayArea Pain and Wellness Center. 2¢®216-262.Dr. Massg’s records from Zaucha'’s initial
visit reflect that: Zaucha said that In@dsuffered a lower back injury from operating a jackham
on August 10, 200hehad seen an orthopedic surgeon, Dr. Clayman, who had ordered an M
done in May 2006the MRIshaved “significant degenerative disease at4,3 4-5, and L5S1,” as
well as flattening of the central left L5 root secondary to the degeneeatobeffacement of the
facet joints;Zauchahad a history of kidney stones; and theatment prior to OctobefR6
“included rest, some medicines, but little else.” 2868-60. Dr. Massey’'snitial impression was
that Zaucha suffered from lumbar degenerative disc disease, right lovamigxiradiculitis, and
regional myofascial pain. AR 260. He concluded #eatcha was totally temporarily disabled. 4

261.

Dr. Masseyinitially treated Zaucha’s back injury with epidural steroid injections and pa

medication. AR 248-55When Zaucha failed to improve, Dr. Massey prescribed physical thet
AR 248-249. Zacha remained symptomatic after completing the course of physical thé&Rpy.
241. On March 5, 2007, Dr. Massey noted that Zaucha remained totally temporarily disable
that he was continuing to take pain medications, including Vicodin and Lodin€aldha then
participated in a Functional Restoration Program, which among other thinggeicivaking
psychoeducational classes focused on chronic pain managedeaitR 218-232.He completed
the program in July 2007, at which time Dr. Massey apthat he had “reached maximal medica
improvement,” while noting that Zaucha viewed the program as a negative agperigR 218.
Dr. Massey also noted that Zaucha had discontinued use of narcotics and expresisedaa de
“move forward in his life.”Id. Dr. Massey'’s records indicate that approximately one month la
in August 2007, Zaucha returned to Dr. Massey to request a refill of narcotic timedasad help in
applying for Social Security disability benefits. AR 217. Dr. Massey@rdscshow that he denig
the request for a refill of narcotic medication and that he had mailed Zauchatahnedords to
“the appropriate resource on July 30, 200/

Dr. Lucy Lin

Zaucha began seeing Dr. Lin in November 2007. AR 2&told herthat e did not

* This notation is somewhat confusing, because Zaucha did not file an application for Socia
Security disability benefits until March 200&eeAR 130-31.
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experience improvement after completing the functional restoration prgyeseribed byr.

Massey, and in fact had developed new jpaims rightknee. AR 265.Dr. Lin’s initial assessment

was that Zaucha suffered from lumbar disc diseadeelated symptomsd. She requested
insurance authorization for a Neurontin prescription and acupundtur&he felt that he probably
could work in a modified duty statugd. After a long wait for insurance authorization, Zaucha
received the Newntin and acupuncture, which resulted in mild benefit. AR 320.

Dr. Lin continued treating Zaucha through 2009. She rahiseddisease and fraying of the
meniscus of the right knee. AR 320. She recommended an orthopedic consult to address
knee injury, medication for pain, and continued acupuncture. AR 321felStiat spinal surgery

might be necessaryd.

he ri

Dr. Lin completed a RFC questionnaire in June 2008, in which she stated that Zaucha hac

lumbar disc disease and right knee issues, low back pain radiating to his leds)eggbptin, and
chronic pain. AR 295-99. She opined that he could sit for not more tharfif@rtpinutes at a
time and less than two hours in an eight-hour workddy.She opined that he could lift less tharn
ten pounds occasionally, ten pounds rarely, and twenty poaves. [d. She also noted significa
postural limitations.Id.

Dr. Paul Clayman

Zaucha first saw Dr. Clayman in June 2006. AR 267. He returned for reevaluation in
February 2008. AR 268. When Dr. Clayman took an updated medical histochadtatedthat
his treatment from Dr. Masseld not help and in fact made his back and legs wddseln
particular, Zauchalaimed that he had developed right knee pain following a session on the
treadmill that was part of Dr. Massey’s functional restoration progra”m2@9. Zaucha told Dr.
Clayman that Dr. Massey “declared me cured because his ego won't let himatslaig program
didn't work.” AR 268. Zaugha also complained that “[ngbof the people who get benefit from |
program are people who are strung out on pain medication, and I'm not one of those gddople
However, Aucha also told Dr. Clayman that he went back to Dr. Massey in August and Sept
2007, but that Dr. Massey “wasn’t doing anything. He wouldn’t give me any pain meodlitaAR

269. Dr. Clayman indicatatiatthe notedie received fronthe functional restoration program
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stated thaZauchawas discharged from the program for smoking marijuana, which wasaah of
contract between the clinic and the patient. AR 2609.

Zauchastated thahecurrently was seeing Dr. Lin, and that $tael prescribed Neurontin
and acupuncture, but neithezatment had beapproved by insurance. AR 268auchawvas
taking only over-the-counter Advil when he first returned to Dr. Clayni@nDr. Claymanopined
thatZauchacontinued to have lower back pain and had developed right knee pain; needed n{
MRIs; should be consideredmporarily totally disabledntil the new MRIs could be completed;
and was “precluded to sersedentary work activities AR 280-81. Dr. Clayman also
recommended a number of treatments, including medication, exercises, icRsa potentially
surgery. AR 282-83.

Dr. Clayman’s November 2009 notes reviewed right-knee surgery that was perfoyibe.
Holmes in May 2009 and continuing treatment by Dr. Lin, including pain medicatidR$53-54.
Dr. Clayman also noted Zaucha’s continuing complaints of chronic pain in the lovearimhtegs,
ard in the right knee despite the surgery. AR 554. He opined that Zaucha should be consid
have been temporarily totally disabled from February 2008 through November 2009, anigthg

ered

it af

November 2009 he continues to have pain and difficulty with bending, twisting, stooping, standin

sitting, walking, pushing and pulling. AR 563. He opitteat Zaucha is “precluded to semi
sedentary work.” AR 565.

Dr. ThomasKula

Zaucha waexamined by DrThomas Kula, an orthopedic surgeon, in May 208R. 458.
Dr. Kula reviewed an MRof the backaken n March 2008 and xaysof the backakenin May
2008. AR 459-60He also reviewed an MRI of the right knee takeApril 2008. AR 460.He
opined that Zaucha had damage to the right knee, including degenerative type changésewith
menisci and a cyst. AR 461. He stated that Zaucha’s right knee injury wagbetiagehis lower
back problems, which included “moderately advanced degenerative changes, adt3and L5
S1 with some associated meforaminal narrowing. Id. Dr. Kula suggested that Zaucha’s right
knee problem be addressed first, possibly through surgery, and that his back problemdsedd
afterward, possibly through surgerig.
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Dr. Jeffrey Holmes

Dr. Jeffrey Holmes peofmed surgery on Zaucha'’s right knee in May 2009 to repair a tear ti

the meniscus. AR 595-96.

Dr. Newman

Dr. Newman is a medical expert who testified at the administrative he@e®AR 38-19.
Based upon his examination of Zaucha’s medical recBbrd$ylewman testified that Zaucha coulg
perform light work with specific postural limitations. AR-48.

Medical Consultants

Two consulting physicians, one who performed a record review in April 2008 and oneg
performed a record review in August 2008, concludedZhathawas limited to a sedentary RFQ
that hecould lift ten pounds frequently and ten pounds occasionally, and could stand and/or
least two hours in an eight hour workday. AR 286-94, 300-02.

ALJ’s Determination of Zaucha’'s RFC

The ALJ considered all of the above medical evidence in concluding that Zaucha had
RFC to perform light work with specified limitations. She relied primarily upenopinion of Dr.
Massey, who treatedazicha from October 2006 through July 2007. For example, the ALJRite
Massey’'scomment that Zaucha haglceived very little treatment in the two years following his

August 2004 injury.SeeAR 18. She also cite®r. Massey'snotes that Zaucha had attained

whc

valk

the

d

maximum medical improvement inlyl2007, and had discontinued use of narcotic drugs for pain.

SeeAR 109.

The ALJ also creditethe opinions of two consulting physiciambo reviewed Zaucha’s
records in April and August 2008. While those physicidtimatelyopined thaZaucha was
limited to a RFC of sedentary, they specified limitations consistent with the limitationsehtih
placed on her determination of a light work RF&2eAR 286-94, 300-02Moreover the physiciar
who performed the August 2008 review noted that he would have given a light work RFC, by
would go along with the sedentary RFC given by the physician who performed the April 200¢
review. AR 301.

Finally, the ALJ creditedhe opinion of Dr. Newman, theedical expert who testified at th
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administrative haang. SeeAR 20-21. The ALJ chose to credit Dr. Newman'’s opinion over the
opinion of Zaucha'’s treating physician, Dr. Lin, based upon her conclusion that Bropinion is
entitled to “little weight.” SeeAR 21. First, the ALJ statthat“Dr. Lin did not examine the
claimant until November 2007, shortly after he was kicked out of a pain managementclinic f
using marijuana. . ..” AR 21. It is unclear how the reason for Zaucha’'s termimatioif.
Massey’s program would bear on the validity of Dr. Lin’s opinion. However, the Bkbhated
that Dr. Lin appeared to accefducha’s pain complaints at face valagen when not fully
supported by examination resulSeeAR 21. The ALJ noted inconsistencies in Dr. Lin’s own
treatment records, arwbnflicts between Dr. Lin’s conclusions and those of other physicies.
id. After reviewing the ALJ’s decision and the medical evidence discussed ab®eeyit
concludes that the ALJ articulatedecific and legitimate reasons for discounting the opinion of
Zaucha'’s treating physician, Dr. Liand instead crediting the opinions of other physicians sucf
Drs. Newman and Massey
C. Subjective Pain Complaints

Once aclaimant produces medical evidence of an underlying impairmerLthenay not
discredit the claimarg testimony as to subjective symptoms merely because they are unsupp
by objective evidencelLester 81 F.3d at 834Unless there is affirmative evidenockEmalingering,
the ALJ’sreasons for rejecting the claimantestimony rast be “clear and convincing Jd.
“General findings are insufficient; rather, the ALJ must identify what testimamt isredible and
what evidence undermines the claimscbmplaints’ Id.

Zaucha testified at the administrative hearing as fotloes suffers from severe pain, and
a result he cannot sleep more than two hours a night. AR 5B&6leeps in a recliner chair,
because he cannot sleep flat in a bed. AR 63. He stays in the recliner chair aleutdwes per
day. AR 64.Mornings are difficult and he cannot walk well until about noon. AR 57. His leg
become fatigued if he stands for more than one or two hours. AR 58. He lives with his pare
who do his laundry, cook for him, and take care of hidh.

The ALJconcluded that Zaucha’s pain complaints were undermined significantte gt

that he waited almost two years after suffering the initial injury before sesdgntar and sstained
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treatment.Seeid. She also found persuasive Dr. Massey'’s refusal to prescribe Zaucha furthg
narcotic pain medicatioandconflicts in the record regarding the extent of Zaucha’s impairmer
Seeid. Finally, she noteteferences in the recotd Zaucha engaging in activities such as riding
matorcycle, driving a camnd exercising at the gym, which the ALJ concluded were not consig
with the level of pain that he claime&eeid.

The court concludes that the ALJ articulated clear andioimg reasons for failing to
credit fully Zaucha'’s subjective pain complaints, and that she adequatelfiedethie testimony
that was not credible and the evidence in the record that undermined that testimoleyotNeéhi
evidence in the record is qurtive of Zaucha’s pain complaints, the ALJ’s determination is a
reasonable one and it is supported by substantial evidence; thus, it is not this coud’seotand-

guess it.SeeRollins v. Massanari, 261 F.3d 853, 857 (9th Cir. 2001).

IV. ORDER
For the foregoing reasons, IT IS ORDERED THAT:

1. Plaintiff's motion for summary judgment is DENIED;
2. Defendant’s crosmotion for summary judgment is GRANTED; and
3. The clerk shall close the file.

Dated
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