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L.L.C. v. Cisco Systems, Inc. Doc. 1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

AMC TECHNOLOGY, LLC, Case No.: 11v-3403 PSG

Plaintiff, ORDER GRANTING-IN-PART
CISCO’S MOTION FOR SUMMARY
JUDGMENT AND DENYING AMC’S
MOTION FOR SUMMARY
JUDGMENT

V.
CISCO SYSTEMS, INC.,

Defendant.
(Re: Docket Nos. 103, 110)

N e e e e e N N N

In this commerciadlispute, Defendant Cisco Systems, Inc. (“Cisco””) moves for summary
judgment® Plaintiff AMC Technology, LLC (“AMC”) opposes, and has filed a summary
judgmentmotion of its own, on both its affirmative claims and Cisco’s counterclaims.? Having
considered the papers and oral arguments of counsel, the court GRANIART Ciscds motion
for summary judgment and DENIESMC’s motion for summary judgment.

. BACKGROUND

Cisco develops and sells software to customer contact centers so that they can receivs

process, and route customer phone calls, texts, and other communications. These products

Unified Contact Center Expreg9€JCCX”), which is marketed to small businesses, and Unified

! See Docket No. 103.
2 See Docket No. 110.
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Contact Center Enterprise (“UCCE”), which is marketed to larger businesses. Businesses that
purchase these products often alsoaus®mer relationship management (“CRM”) database
software, typically developed by other companies such as Microsoft, Oracle, and Salesforce.
integrate Cisco’s software with third-party CRM software, Cisco’s customers need additional
connector or adapter software. AMC develops and licenses these connectors and adapters.

A. Cisco and AMC Agreeto a Deal

In 2007, Cisco and AMC entered into a software development and licensing agreemer
(“Agreement”) whereby AMC agreed to modify a number of its existing connector or adapter
software productsccording to Cisco’s specifications, and Cisco agreed to license both modified
software and standard softwdréhe purpose was to resell the adapted products under the Cis
brand?

The Agreement refers to the AMC software produets modified as “Deliverables,”™
that are described pursuant t6Saatement of Work.”® The first Statement of Work is attached as
Exhibit A to the Agreement and lists specific products to be develomsmurces to be provided
by Cisco® content requirements for the Deliverables)d a delivery schedule for the
Deliverables® The contract also contemplates future Statements of Work, which would add

Deliverables to the relationship:

® See Docket No. 111, Ex. 14.
* See id.

> Seeid. § 1.6.

® Seeid. § 1.22.

"Seeid., Ex. A § 2.

® Seeiid. § 3.

°Seeid. §5.1.1.

1 See id. §5.1.2.
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Additional Statements of Work. If Cisco desires to engage Licensor for additional serv
which are not included in the Statement of Work and which do not constitute merely a

revision or modification of the Statement of Work, the parties shall in good faith negotiTte
additional Statement of Work, each of which upon signing shall be deemed a part of thj

Agreement. Additional Statements of Work shall be entered into by mutual agreement
between Cisco and Licensor and shall be substantially in the form of the Statement of
attached hereto. Each Statement of Work shall be signed by authorized representativg
the plallrties. This Agreement may cover more than one Statement of Work at any giver
time.

The Agreement also specifies the process for delivery and rejection or acceptance of §
Deliverable. The way it was supposed to work is this. AMC develops the Deliverable accord

a specification and deliveisaccording to the schedule provided in the Statement of Work.

Cisco then reviews the Deliverable and within 15 days provides written notice of its acceptan¢

rejection™® If Cisco rejects the Deliverable, Cisco must provide written notice describing the
deficiencies not conforming to the Agreemsgcifications in “sufficient detail” for AMC to

correct thent* AMC in turn corrects such deficiencies within 30 days, provided that AMC is nq
delayed by “conditions outside its reasonable control.”*®> This feedback loop is to continue at least
two more times, at which point Cisofree to issue a final rejectidf. If Cisco issues a final
rejection of the Deliverable, AMC is to return any and all compensation already paid by Cisco
that Deliverable and the Statement of Work termindteSisco then has the option to terminate

the Agreement with written noticé.

1 Seeid. § 3.11.

?See id., Ex. Band Ex. A § 5.1.1.
13 Seeid. § 3.2.

d.

2 d.

1% See id.

" See id.

8 See id.
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As things turned out, AMC successfully developed a number of Deliverables under the]
Agreement, which were accepted by Cisco and sold without issue. The parties have quarrelg
however, over two productsthe“Siebel Adapter and the‘UCCX Connectdi — giving rise to the
current suit.

B. AMC Developsthe Siebel Adapter

The first Statement of Work called for AMC to develop the Siebel Adapteriginally,
the Statement of Work called for the Siebel Adapter work to be completed in two phases, the
ending on September 14, 2007 and the second on October 3F° 2002 parties later agreed to
an amended development schedule, with delivery of the functional specification by October 2
2007, delivery of test plan and results by October 31, 2007, delivery of software on a gold CD
November 2, 2007nd final testing of the software at Cisco’s 1ab in Boxborough, Massachusetts
during the week of November 5, 208/7.

On October 26, 2007, AMC sent an email to Cisco purporting to delivery the functional
specification® On October 29, 2007, Cisco respontgdnquiring whether AMC had sent the
wrong document because the purported functional specification appeared to it to be nothing 1
than a feature summafy. AMC confirmed that it provided the correct docum@nOn October

30, 2007, AMC sent the test plans, supplementing them on November Z>2D0ring the week

Y¥seeid., Ex. A§5.1.1.

2 Seeid. §5.1.2.

?Seeid., Ex. 7.

?25eeid., Ex. 8.

23 See Docket No. 104, Ex. 9.
2 See id.

25 See Docket No. 111, Ex. 17-109.
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of November 5, 2007, AMC sent its engineers to test the softWaEisco was dissatisfied with
the shipment and on November 12, 2007 sent AMC a report identifying a list of issues for AM

addres$! Two days later, AMC responded, saying it had fixed 21 of the issues and was work

on the rest® On November 19, 2007, Cisco informed AMC that Cisco was discussing the Siebel

Adapter internally and that it wéteaning’ towards conducting an audit of AMC’s testing and lab
resource$’ Cisco recommended that AMC “continue to solidify the Siebel [A]dapter with a goal

of being able to present a product that has extended testing and a high paSs@atélovember

30, 2007, AMC informed Cisco that of the 55 issues identified by Cisco, all but six were eithef

duplicates, norssues, “potential upgrades,” or were resolved’ The remaining six included one
error yet to be fixed, one error that AMC needed to test on Cisco systems to fix, and four erro|
required Cisco input Cisco did not respond to AMC’s email.

Internally, on or around November 14, 2007, Cidaaded to “Re-Execute Commit(“Re-

EC”) to the Siebel Adapter projeatd completely “revisit requirements, functional spec, gap

analysis” of the project.>® Re-EC is an internal Cisco process that essentially halts all work on the

project and turns resources elsewhér€isco then reevaluates the project, its requirements, an

6 See id., Ex. 20.

" Seeid., Ex. 21.

8 See id., Ex. 22.

29 See Docket No. 104, Ex. 15.

%0 See id.

31 See Docket No. 111, Ex. 29.

¥ See id.

% Seeid., Ex. 24.

¥ Seeid., Ex. 1 at 183:17-184:11.
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potential new schedule for completion of the projac€isco later communicated this intent to
AMC.3®

Cisco never completed the Re-EC procésAt a meeting in March 2008, Cisco
determined that no resources were available for the AMC Siebel Adapter pfofediC asked
Cisco several times over the course of the next year or so whether the project would proceed
Cisco explained it did not have enough resouteBhe project was never revived.

C. The UCCX Connector L anquishes

The UCCX Connector was not in the Summary of Development in the first Statement @
Work.*® In original drafts, the UCCX Connector was included it was taken out by AMC’s
lawyer during contract negotiatioffs.Some references t®/CCX” and “CCE/CCX” remained,
however, in other parts of the Agreement and the Statement of Work, including the royalty
payments schedulalist of both standard and developed software to be licensed, and criteria f
functional testind? Although AMC asked for updates on the UCCX Connector project, Cisco

stated it did not have the resources to pursue the project and it never went fdrward.

*1d., Ex. 5 at 79:23-80:7.

% See id., Ex. 25.

3" See, e.g, id. at 81-82.

% See id., Ex. 37.

¥ See id., Ex. 5 at 279:24-280:21.

“Seeid., Ex. 14, Ex. A§ 1.1.

1 See Docket No. 104, Ex. 31.

2 See Docket No. 111, Ex. 14, ExA § 1.1, 3.1, 5.1.12.
3 Seeid., Ex. 5 at 279:24-280:21; Ex. 38.
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D. Litigation L ooms and Then Commences

On August 2, 2011, AMC sent Cisco noteAMC'’s intent to terminate the Agreement
“due to Cisco’s material violations” of the contract.** Among other issues, the letter alleges that
Cisco breached the contract with respect to both the Siebel Adapter and UCCX Cdhin€xtor.
September 6, 2011, AMC sent a letter to Cisco terminating the Agre&ment.

On October 3, 2011, AMC filed a first amendeahglaint (“FAC”) alleging ten claims.*’
After the court grantedi-partCisco’s motion to dismiss the FAC and the parties stipulated to
dismissal of certain claims,lahat remains of the FAC are AMC'’s claims for breach of contract
and breach of the covenant of good faith and fair dealing regarding the Siebel Adapter and th
UCCX Connectof® Cisco filed counterclaims for breach of contract and breach of the covena
good faith and fair dealin§.

I. LEGAL STANDARDS

Summary judgment is appropriate only if there is “no genuine dispute as to any material
fact and the movant is entitled to judgment asager of law.”*° There are two distinct steps to a
motion for summary judgment. The moving party bears the initial burden of production by
identifying those portions of the pleadings, discovery and affidavits which demonstrate the ab

of a triable issue of material fatt.Where the moving party has the burden of proof at trial, he

*1d., Ex. 54,

* Seeid.

6 See Docket No. 104, Ex. 40.

" See Docket No. 34.

“8 See Docket No. 64.

9 See Docket No. 77.

" Fed. R. Civ. P. 56(a).

*1 See Fed. R. Civ. P. 56(c)(1); Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

5
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must “affirmatively demonstrate that no reasonable trier of fact could find other than for the
moving party>? If the moving party does not bear the burden of proof at trial, however, he m4
satisfy his burden of proof either pyoffering “affirmative evidence negating an element of the
non-smoving party’s claim,” or by showing the non-moving party has insufficient evidence to
establish an “essential element of the non-moving party’s claim.”* If the moving party meets its
initial burden, the burden of production then shifts to the non-moving party, who must then pr
specific facts showing a genuine issue of material fact forfridl. material fact is one that might
affect the outcome of the suit under the governing>faw.dispute is “genuine” if the evidence is
such that reasonable minds could differ and find for either party.

At this stage, the court does not weigh conflicting evidence or make credibility
determinations! Thus, in reviewing the record, the court must construe the evidence and the
inferences to be drawn from the underlying evidence in the light most favorable to the non-mg

party>®

®2 Soremekun v. Thrifty Payless, Inc., 509 F.3d 978, 984 (9th Cir. 2007).
>3 Celotex, 477 U.S. at 331.

> See id. at 3307, W. Elec. Service, Inc. v. Pac. Elec. Contractors Ass’n, 809 F.2d 630, 630 (9th
Cir. 1987).

°> See Anderson, 477 U.S. at 248.
* See Wool v. Tandem Computers, Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).
> T.W. Elec. Serv., Inc., 809 F.2d at 630.

> See Anderson, 477 U.S. at 248; Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475

574, 587 (1986).
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1. DISCUSSION

A. AMC’s Breach of Contract Claims

1 Siebel Adapter

As the party with the burden of proof at trial, to secure summary judgment on its breac
contract claims regarding the Siebel AdaptaviC must prove “affirmatively demonstrate that no
reasonablérier of fact could find other than” in its favor on every element of this claif. Cisco
not only opposes the motion, but further urges that summary judgment should be granted in if
favor because AMC has insufficient evidence to establish at trial at least one essential eleme

its claim®® Given these dueling motions on the Siebel Adapter breach claim, the question bef

n of

S

Nt of

pore

the court is simple construing the evidence in favor of each party, could a reasonable jury to find

in favor of that party? Because court finds that the answer is yes, neither party is entitled to
summary judgment.

Here’s why. At its heart, AMC’s breach of contract claim on the Siebel Adapter alleges
that Cisco failed to properly engage in the accept-or-reject process for this Deliverable. To pf
breach of contract, a plaintiff must demonst adethe existence of a contract, (2) plaintiff’s
performance, or excuse for nonperformance, and (3) the defendant’s breach.®*

AMC and Cisco both agree that the Siebel Adapter was a Deliverable under the Agree
meaning the terms of the Agreement governed paci’s duties regarding the Siebel Adapter.
Where they disagree is whether AMC performed under the contract, or was excused from

performing, and whether Cisco breached the contract by failing to perform.

%9 Soremekun, 509 F.3d at 984.
®0 Celotex, 477 U.S. at 331.
%1 See Hamilton v. Greenwich Investors XXVl LLC, 195 Cal.App.4th 1602, 1614 (2011).

9
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Before delving into the particular facts surrounding the Siebel Adapter delivery, a review of
the relevant terms of the Agreement is warranted. The Statement of Work attached to the
Agreement requires more than just software. Instead, each Deliverable be comprised of the

following:
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On November 5, 2007, AMC delivered the modified Siebel Adapter software to €igwo.
October 26, 2007, AMC delivered what it contends were the functional specificiti@ns.
October 30, 2007, AMC delivered test resfitsOn November 2, 2007, AMC delivered additiona
user documentatioff. Although AMC did not deliver the third-party certification, which in this
case would be provided by Oracle, AMC claims that Oracle could not issue the third-party

certification until Cisco had finally approved the softw@re.

(1) “Modifications to Licensor’s Multi-Channel Integration Suite to ensure such Software
complies with the Specificatiohgi.e. the software itself),

(2) “Certifications of the Software from all CRM vendors that provide a formal certification
program. Copies of the certificates shall be delivered to Cisco” (“third-party
certification”),

(3) “Functional Specifications and other documentation as set out in the Agreement and
Exhibits thereto, including but not limited to: product description, design guide,
installation guide, configuration and administration guide, and trouble shooting guide”
(the “functional specificatioriy, and

(4) “[S]uch testing and quality assurance of the Software as agreed in writing with Cisg
as reasonabliequested by Cisco” (“testing results”).%?

a. First Delivery

AMC asserts it delivered the Siebel Adapter according to its obligations under the cont

%2 See Docket No. 111, Ex. 14 § 5.1.1.
% See id., Ex. 8 at 54:25-55:18.

% Seeid., Ex. 15; Ex. 4 at 54:25-55:5.
% Seeid., Ex. 17.

% See id., Ex. 18, 19.

" Seeid. at 12.
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The court must comment that Cisco appears to take conflicting positions as to whethel
AMC indeed achieved delivery as required by the contract. While in its own motion for summ
judgment, Cisco does not dispute that AMC delivered at least the Siebel Adapté? Eswdh
arguesin opposition to AMC’s motion that AMC’s delivery nevertheless was inadequétein any

event, what AMC ignores is that its delivery obligation was for a Deliverable, not just the softw

ary

are

piece of that Deliverable. As a result, the missing third-party Oracle certification alone is sufficien

issue to deny AMC’s summary judgment motion on this claim. Substantial performance occurs
when there was “no willful departure from the terms of the contract, and no omission of any of its
essential parts.” "° While Cisco did not object to that omission at the time of receipt, a reasonal
jury could conclude that the Oracle certification was an essential part of the delivery obligatio
such that without the certification, the delivery did not constitute substantial performadoeer
such circumstances, summary judgment to AMC on this issue is not justified.
b. Rejection and Redelivery

Cisco is not fortunate, however, as to the remaining aspects of AMC’s performance, such
that it should prevail on its own motion. First, while it is undisputed that Cisco sent an error i
55 issues with the Siebel Adapter software for AMC to resGlités very much disputed whether

Cisco provided “sufficient detail” in its list of the nonconformance to the specifications to allow

% See Docket No. 103 at 17. Ciss®0(b)(6) witness also agreed as much. See Docket No. 11
Ex. 8 at 53:25-54:18.

% See Docket No. 128 at 10-11.

In re Kinney Aluminum Co. 78. F.Supp. 565, 567-68 (S.D. Cal. 1948).
" See id.

' See Docket No. 111, Ex. 21.
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AMC to correct the problerff. The sufficiency of the detail of Cisco’s list to allow AMC to fix
problems is an open question that a reasonable jury could decide in AMC'’s favor.

AMC might also persuade a reasonable jury as to whether AMC redelivered the Siebe
Adapter. AMC claims that although it did not physically redeliver the Siebel Adapter, the
doctrines of tender, prevention, and futikycused AMC’s nonperformance and triggered Cisco’s
duty to perform.

First, AMC contends that its communications to Cisco on November 29 and 30, 2007
constituted a tender of redelivery to Cisco. Tender, or an offer for full performance, extinguis
the tendering party’s obligation to perform and triggers the other party’s duty to perform.”® It must
be made with the intent to extinguish the obligaffb.o be operative, the offer must be made in
good faith, unconditional, and the party must be willing and able to peffo®m November 29,
2007, AMC’s representative Anthony Uliano (“Uliano”) called Cisco employees Richard Jefts
(“Jefts”) and Mike Bergelson (“Bergelson”) to inform Cisco of the status of the Siebel Adapter.””’
According to Uliano, he explained that of the issues yet unresolved by AMC, four required
some kind of input from Cisco, and two others could be easily ffke&dn November 30, 2007,

Uliano emailed Jefts and Bergelson providing much of the same informatienemail purported

B Seeid., Ex. 14 § 3.2.
" See Cal. Civ. Code §8§ 1485, 1486.
> See id.

® See Arnolds Mgmt. Corp. v. Eischen, 158 Cal. App. 3d 575, 580 (1984); See also Cal. Civ.
88 1493-95.

" See Docket No. 110-1 9 4-5.
8 Seeid.
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to deliver “the latest onthe Siebel Adapter,” with a list of current issues showing six issues
remained to be fixe®

Accordingly, there is a question aswhether AMC’s offer constituted tender. While Cisco
is quite right that a jury might question AMC’s willingness and ability to fully performif only
Cisco would consent, it should be left to the jtayveigh the evidence and determine what was
said in that phone conversation, and whether AMC’s message was sufficient to effect tender.

Second, AMC argues that even if its performance was not enough to constitute tender
AMC'’s performance was excused because Cisco prevéntgdlV Jhere one contracting party
prevents the other’s performance of a condition precedent, the party burdened by the condition is
excused from performing it, and the benefited party’s duty of performance becomes
unconditional.”®® AMC argues that Cisco prevented AMC’s performance by initiating the Re-EC
process on the Siebel Adapter project. Ree€EC decision serthe project “back to the drawing
board,” freezing the project and redistributing committed resources until Cisco re-evaluated the
project®® After Cisco made the Re-EC decision, Cisco no longer had any engineers or resour
dedicated to working with AMC on the Siebel Adapter project. Cisco also never responded td
AMC’s November 14 status report, nor provided the information AMC claims was necessary to
complete the revisions. A reasonable factfinder might conclude that, all of this evidence
notwithstanding, in light ofhe Agreemerit purpose, which Cisco argues was to allow Cisco to
hire out development of adapters with minimal commitment of internal resources, Cisco did n
prevent AMC’s redelivery. But it might not. Once again, such disputes are best left to the jury to

resolve.

® Docket No. 112, Ex. 29.

8 City of Hollister v. Monterey Ins. Co., 165 Cal. App. 4th 455, 490 (2008). See also Cal Civ.
Code § 1511.

81 See Docket No. 111, Ex. 5 at 79:23-80:7: Ex. 24; Ex. 8 at 89:5-11.
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Third, AMC argues that delivery would have been futile because Cisco had already de
to Re-EC the Siebel Adapter project. Acts are futile where the defendant has expressly refus
accept performance, the defendant indicates through conduct that it will not accept performar
performance would otherwise be pointl&ssA reasonable jury could find that in light of Cisco’s
decision to Re-EC the Siebel Adapter, Cisco would not have accepted redelivery of the produ

In sum, the issue of whether either party breached the Agreement with respect to the §
Adapter must be presented to a jury.

2. UCCX Connector

The court next turntd AMC’s claim that Cisco breached the Agreement by refusing to
accept the UCCX Connector. This claim turns on whether the UCCX Connector was a Delivg
under the Agreemefit.

Under California law, contract interpretation is a two-step process: first, the court looks
see if there is any “ambiguity” in the contract, or whether the language is “reasonably susceptible
to the interpretation urged by a party.”®® Only in the event that there is an ambiguity does the co
proceed to consider the extrinsic evidence in interpreting the coftract.

Although other products and standard software were licensed by the parties and inclug
the royalty payments section, the contract clearly only subjects Deliverables to the developmé

and delivery schedule and the accept-or-reject pré€egnder the plain terms of the Agreement,

82 See Gross v. Raeburn, 219 Cal. App. 2d 792, 807 (1963), Sutherland v. Barclays
American/Mortgage Corp., 53 Cal. App. 4th 299, 312-13 (1997); Garcia v. World Savings, FS
183 Cal. App. 4th 1031, 1042-43 (2010).

8 See Docket No. 64 at 9.

8 In re Facebook DPC Advertising Litigation, 709 F.Supp.2d 762, 769 (N.D. Cal. 2010) (citing
Wolf v. Superior Court, 114 Cal. App. 4th 1343, 1351 (2004)).

8 See id.

8 SeeDocket No. 111, Ex. 14 § 3.2 (“Acceptance: Upon delivery of the Deliverables...”); Ex. A
(“Deliverables; Delivery Dates”).
14
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then, AMC’s duty to develop and deliver and Cisco’s corresponding duty to accept or reject arises
only where an itens designated a Deliverable. Thus, even if Cisco licensed the UCCX Conng
software®” an obligation to further accept an adapted version of that software does not exist u
the UCCX Connector is propertjiaracterized as a “Deliverable.”

As already discussed, Deliverables are by definition only those projects listed in any
Statements of Work expressly executed by the pdftidhe Statement of Work contains the
following summary of products to be developed:

Summary of Development.
Licensor agrees to modify Licensor’s Multi-Channel Integration Suite to interconnect Cisc
Unified Contact Center, Enterprise and Hosted as well as ICM Enterprise and Hosted
the following CRM software:
e Siebel
SAP CRM
Microsoft Outlook
Microsoft CRM
PeopleSoft
Salesforce.coffi

This summary of products to be modified plaidbes not include “UCCX” or “Unified Contact
Center Express.”

AMC argues that the UCCX Connector was nevertheless a Deliverable under the
Agreement. AMC submits that there are other references to the UCCX Connector in the Stat
of Work, raising at least a triable inference that the UCCX Connector was intendeal to be
Deliverable. However, the references identified by AMC are scattered and abstract at best. |
“Acceptance Testing and Acceptance Criteria,” the Agreement provides that “Software

interoperability testing will consist of testing the Software in an environment which consists of]

87 The UCCX Connector appears in the Agreement under a list of standard and developed so
to be licensed by Cisco. See Docket No. 111, Ex. 14, Ex. A. See also Docket No. 104, Ex. 3

8 See Docket No. 111, Ex. 14 § 1.6.
81d., Ex. A§ 2.
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live CCX and CCE system.”®® AMC argues that this is another name for the Unified Contact
Center Express. Even if that were true, these statements reference operation testing conditid
criteria rather than indicate any intent to treat the UCCX Connector as a product to be adapte
AMC and licensed to Ciscd" The legal maxinfexpressio unius est exclusio altefiugplies
here— where a list of Deliverables is explicitly provided, it strains credibility to contend that
abstract references to a product elsewhere in the contract can create ambiguity as to whethe
also a Deliverabl&?

The extrinsic evidencdoesnot create any ambiguity in this plain interpretation, but
supportdgt. During negotiation, Cisco and AMC discussed including both UCCE and UCCX

Connectors in the contratt. An earlier draft included both UCCE and UCCX Connectors.

NS ¢

d by

it s

However, Cisco wanted to focus on the UCCE first because of greater demand on that side of the

business and asked AMC to remove the UCCX prdfedthe parties agreed to remove the UCCX

Connector from the first phase in order to focus on other projadi_’s President Uliano sent an
email to Cisco about therdt draft, stating: “Also, I thought Express wasn’t going to happen in this

phase, so we should probably remove it.”®® Accordingly, AMCs lawyers made the revision

0d.85.1.1.

91 See Waller v. Truck Ins. Exchange, Inid. Cal. 4th 1, 18 (1995) (“language in a contract must
be interpreted as a whole, and in the circumstances of the case, and cannot be found to be
ambiguous in the abstract. Courts will not strain to create an ambiguity where none exists.”).

%2 Black v. Richfield Oil Corp., 41 F. Supp. 988, 995 (S.D. Cal. 1941) affd 146 F.2d 801 (9th Qi

1944). See als@al. Civ. Code § 3534 (“Particular expressions qualify those which are general”);
Scudder v. Percas9 Cal. 429, 433, 114 P. 571, 573 (1911) (“the familiar rule [is] that when
general and specific provisions of a contract deal with the same subject-matter, the specific
provisions, if inconsistent with the general provisions, are of controlling force”).

% See Docket No. 104, Ex. 36 at 37:15-39:12.
% See id., Ex. 30.
% See Docket No. 104, Ex. 36 at 37:15-39:12.
%d., Ex. 30.

16

Case No.: 11-3403 PSG
ORDER

r.




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N N DN NN R R R R R R R R R R
©o N o OO WN P O ©OW 0o N o o dN wN B o

editingthe term “Unified Contact Center Express, Enterprise” in the “Summary of Development”
to read only“Unified Contact Center, Enterprise.”®’ As AMC admits, they made this change
because although Cisco wanted the UCCX Connector, it “did not want it immediately.”*® AMC
agrees that the UCCX Connector was “Phase 2” of the project,®® which implies they knew that the
UCCX Connector was not part of any current Statement of Work.

AMC alternatively contends that post-contraam@aunications “modified” the Statement
of Work to include the UCCX Connector as a Deliverable. Section 3.11 providé#fitiato

desires to engage Licensor for additional services which are not included in the Statement of

Wor

and which do not constitute merely a revision or modification of the Statement of Work, the partie:

shall in good faith negotiation additional Statnts of Work,” which must be in writing and

signed by party representatives by both std&sAMC points to an email chain between the two
partiesassuch a revision. As with any contract, a modification requires mutual assent betwee|
parties, as edenced by a “reasonable meaning of the words and acts of the parties, and not from

their unexpressed intentions or understanding.”'®* The email chain shows that Cisco employee
Willem Nijenhuis(“Nijenhuis”) stated, “We are going to move ahead with the Connector project

for CCX now.”% In response, AMC’s representativ&/liano asked, “Will we start on that phase

after this one, or do you want us to try to get it done with this one?” apparently in reference to the

9 See id.; See also id. Ex. 31, Ex. 27.
% See Docket No. 134 at 22.

% Docket No. 136, Ex. 3.

10 geeid., § 3.11.

1911 Witkin, Summary of Cal. Law (10th Ed. 2005) Contracts, § 116; § 964. See also Cal. Civ.

Code 88 1550, 1565.

102 bocket No. 136, Ex. 2.
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UCCE and UCCX Connectot§® Nijenhuis then resmded, “That’s one of the many questions we
need to answer. It’s probably too[] late to really let in run parallel with the CEE one, but I’d like to

have it follow as close as possible.” %

Lastly, Uliano responded “I think with all the work we’re
doing, we should be able to immediately move on to the IR@Base. 1’1l talk to the team and
get back to you.”*®®> There is no evidence in this email exchange that can be construed as mut
assent, either to create a modification in the current list of Deliverables or to add another Stat
of Work to include the UCCX Connector as a Deliverable. Uliano exdicitly says “I’ll... get
back to you,” rather than words of assent, even on AMC’s part. With no offer, acceptance, and
mutual assent that Cisco can point to, there can be no modification or Statement of Work
establishing the UCCX Connector as a Deliverafile.

Even if the UCCX Connector were somehow construed to be an Agreement Deliverab
AMC cannot prove that it delivered all of the components requiradeger Cisco’s corresponding
duties under the contract. AMC contends that it delivered a CD containing both the UCCE ar

UCCX Connectors. But as noted previously, delivery requires not only delivery of the softwar

but also specifications, test results, and third-party certification. AMC cannot establish that it

ual

EMme

€,

d

€,

completed those steps, meaning it never completed delivery and Cisco had no obligation to accej

or reject. Under the facts presented, even viewing the evidence in the light most favorable to
AMC, no reasonable jury could conclude that Cisco breached an express term of the contract
failing to accept the UCCX Connector. For these reasons, summary judgment in favor of Cis

must be granted on AMC’s breach of contract claim with respect to the UCCX Connector.

103 Id
104 Id

105 Id

196 See American Bldg. Maintenance Co. v. Indem. Ins. Co. of North America, 214 Cal. 608, 6]
(1932).
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B. AMC’s Breach of Implied Covenant of Good Faith and Fair Dealing Claims

AMC brings four claims against Cisco for breach of the implied covenant of good faith
fair dealing. Both AMC and Cisco seek summary judgment on these claims, again raising the
question of whether a reasonable jury could decide in either party’s favor. The implied covenant
“imposes upon each party a duty of good faith and fair dealing in its performance and its
enforcement'®’ Theimplied covenant “is aimed at making effective the agreement's
promises:*®® A plaintiff can show this by demonstrating “a failure or refusal to discharge
contractual responsibilities, prompted not by an honest mistake, bad judgment or negligence
rather by a conscious and deliberate act, which unfairly frustrates the agreed common purpos
disappoints the reasonable expectations of the other party thereby depriving that party of the
benefits of the agreemeti?®

1 Failing to provide customers with AMC’s maintenance releases and updates

The court previously dismissed this claim with leave to amend, finding that Section 3.7
the Agreement does not provide for any obligation for Cisco to distribute AMC’s maintenance
releases and updates. The Agreement merely requires AMC to provide Cisco with maintenai
releases and updates, but does not say'WhfMC argues that while there is no express
obligation for Cisco to distribute releases and updates to customers, Cisco had an implied
obligation to do so. But AMC does not provide any evidence supporting this skeletal theory.

AMC states onlyhat Cisco’s failure to distribute AMC releases “caused customers to complain to

197 Eoley v. Interactive Data Corp., 47 Cal. 3d 654, 683 (1988).

108 Id

19 careau & Co. v. Sec. Pac. Bus. Credit, Inc., 222 Cal. App. 3d 1371, 1395 (Ct. App. 1990)|
19see Docket No. 111, Ex. 14 § 2.2.
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AMC about software problems.”** While surely an inconvenient result for AMC, AMC has
provided no evidence as to why a failure to distribute updates to customers unfairly frustrates
reasonable expectations under the agreeMeSummary judgment here in Cisco’s favor is
warranted.

2. Failing to comply with the provision in the Agreement requiring Cisco to
accept or reject the AMC Siebel Adapter

This claim overlaps with the breach of contract claim regarding the Siebel Adapter. “If the
allegations do not go beyond the statement of a mere contract breach and, relying on the san
alleged acts, simply seek the same damages or other relief already claimed in a companion g
cause of action, they may be disregarded as superfluous as no additional claim is actually
statel.”*® As a result, to the extent that AMC contends here that Cisco failed to accept or reje
the Siebel Adapter in the same way that it asserts Cisco breached the contract by engaging it
same, Cisco is entitled to summary judgment.

3. Making false promises with respect to the development of the Siebel Adapter

Cisco argues that statements made about Cisco’s intent to transfer customers from the Cisco
Siebel Adapter to the AMC Siebel Adapter made before the parties executed the Agreement
actionable. The court agrees. The implied covenant does not exist prior to the contract, so it

not require the parties to “negotiate in good faith prior to any agreement.”*** Thus, statements

the

ontr

ct

N the

are |

doe

made only in negotiation, prior to any contract, occurred when no contractual duties existed and

therefore cannot form the basis for an implied covenant claim. Once again, summary judgme

Cisco’s favor is warranted.

11 Docket No. 134 at 20.

112 5ee Careau & Co., 222 Cal. App. 3d at 1395.

113 Id

114 McClain v. Octagon Plaza, LLC, 159 Cal. App. 4th 784, 799 (2008).
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4, Denying AM C the fundamental benefits of the Agreement with respect to the
UCCX Connector

AMC’s main implied covenant claims center on whether Cisco in bad faith denied AMC
the opportunity to reap royalty payments, as provided for in the contract, for both the Siebel
Adapter and the UCCX Connector. The Agreement provides that Cisco if developed software
accepted, Cisco must pay AMC a set amount to compensate AMC for non-recurring enginee
costs, as well as a prepaid royalty amdtmtThere is no express obligation for Cisco to market g
sell the products. However, in the event that Cisco did sell the products, Cisco agreed to pay
additional royalty payments and maintenance f&es.

a. Siebel Adapter

AMC argues that Cisco frustrated this possibility of additional payments by completely
refusing to work with AMC on the Siebel Adapter project. While Cisco again argues that it is
expressly required to provide any additional resources other than those specified in the Agred
if “cooperation of the other party is necessary for successful performance of an obligation, a
promise to givehat cooperation.... will often be implied.”**” While the express terms do not
require additional resources from Cisco, they do not preclude additional resources. In fact, th
Agreement specifically contemplates the possibility that Cisco may provide additional resourg

Cisco Property:

4.8.1. During the term of this Agreement, Cisco may provide equipment, designs, matg
software and other property of Cisco, including any and all pre-existing technology of

115 See Docket No. 111, Ex. 14 § 3.2, 3.3.
11 seeid. § 3.4.
1171 witkin, Summary of Cal. Law, Contracts § 798 (10th Ed. 2005).
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Cisco (collectively “Cisco Property”) to Licensor for its use in fulfilling its obligations
hereundef!®

More fundamentally, though, both parties have presented evidence as to whether Cisco deni¢

basic information necessary to complete the project. For example, AMC submits evidence th
needed Cisco’s existing Siebel Driver to make certain technical changes,*'® as well as evidence of
internal decisions by Cisco to discontinue the project and Cisco’s failure to respond to AMC
requests for information. Cisco in turn offers evidence that it sent AMC all necessary informa|
including a copy of its existing Siebel DrivEf. A reasonable jury could go either way on this
guestion of whether Cisco frustrated the purpose of the Agreement, which requires that jury a
not the undersigned to resolve this issue.
b. UCCX Connector

AMC also asserts that Cisco violated the implied covenant by not pursuing the UCCX
Connector project. As established previously, under the Agreement Cisco appears to have h
non-exclusive license to the UCCX Connector, but the parties did not set the project in motior
Unlike the Siebel Adapter, the UCCX was not a Deliverable. Cisco did not contract AMC to
develop the UCCX Connector, and so does not have any implied obligations to cooperate wit
AMC regarding development of the UCCX Connector. AMC suggests that licensing the prod
standing alone, creates an obligation to sell the product. But this theory of the implied covend
must be rejecteblecause the implied covenant must rest upon “the existence of some specific
contractual obligation.”*?* This is because the implied covenant is limited to ensuring that the

parties receive the benefits of thagreement?> Merely accepting a non-exclusive license to a

18 5eeid. § 4.8.
119 See Docket 134, Ex. 6 at 232:13-16; Ex. 1 at 273:13-275:5; Ex. 14 at 73:10-75:21.

120 5ee Docket No. 129, Ex. 7 at 161:5-17; Ex. 14 at 266:13-269:18, 273:13-274:2; Ex. 15; EX.
121 Racine & Laramie, Ltd. v. Dep't of Parks & Recreation, 11 Cal. App. 4th 1026, 1031 (1992).
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product does not give rise 40°specific contractual obligation” to hire AMC to develop a modified
version of that product, and then go on to sell that product to dtiefVIC also was free to sell
the product to others, differentiating this case from others where a covenant to sell was'fihplie
Summary judgment in favor of Cisco on this issue is warranted.

C. Cisco’s Counterclaims

AMC alonemoves for summary judgment on Cisco’s counterclaims. Cisco’s first
counterclaim is that AMC breached the contract by (1) failing to deliver the Siebel Adapter an
prematurely terminating the Agreement. As to the first ground for breach, as discussed abov
is a disputed issue of material fact of whether AMC delivered the Siebel Adapter. As to the s
ground for breach, AMC contends that because Cisco was in breach of the contract, it cannof
that AMC’s termination was premature. However, as also noted in the above discussion, it is
disputed whether Cisco breached the contract. If a jury were to find that Cisco did not breach
could also find that AMG termination was unjustified. Summary judgment is thus improper.

As its second counterclaim, Cisco also asserts AMC breached the implied covenant ofj
faith by “failing to dedicate sufficient infrastructure and manpower resources to fulfill its
development and testing obligations for the AMC Siebel Adapter pursuant to the terms of the

Agreement.”® Cisco has presented evidence raising at least a disputed issue of fact as to wh

122 5ee Careau & Co., 222 Cal. App. 3d at 1395.

123 Cf. Locke v. Warner Bros., Inc., 57 Cal. App. 4th 354, 358 (1997) (holding that where Warr
Bros. paid Locke for a first look deal whereby Locke was required to submit any movie projec
Warner Bros. first before submitting to other studios, and Warner Bros. had accepted Clint
Eastwood’s offer to reimburse Warner Bros. so long as it categorically refused all of Locke’s
submissions, Warner Bros. breached the implied covenant because it had a express contract
to consider Locke’s proposals in good faith).

124 cf. Wood v. Lucy, Lady Duff-Gordar222 N.Y. 88, 91 (1917) (holding that plaintiff’s “sole
compensation for the grant of an exclusive agency is to baabhef all the profits” resulting
from the defendant’s sales, so the defendant had an implied duty to use “best efforts” to create
sales).

125 Docket No. 128 at 23.
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AMC did so. For example, AMC’s own employees admitted to sometimes overcommitting and
missing deadline¥® Additional evidence discussed above supports Cisco’s contention that
AMC’s delivery was far from perfect. It would be reasonable, therefore, for a jury to conclude that
AMC did not follow the contract in good faith.

IV. CONCLUSION

AMC’s motion for summary judgment is DENIED. Cisco’s motion for summary judgment

is GRANTED as tcAMC’s breach of contract claim regarding the UCCX Connector, but DENIE

as to the Siebel Adapter. Cisco’s motion for summary judgment as to AMC’s claims for breach of
the implied covenant is GRANTED as to claims based on Cisco’s failure to provide upgrades and
release updates to custom&BANTED as to claims based solely on Cisco’s failure to adhere to
the accept-or-reject provision for the Siebel Adapter, GRANTED as to the UCCX Connector,
DENIED as to Cisco’s failure to cooperate on the Siebel Adapter.

IT ISSO ORDERED.

Dated: July 11, 201

PAUL S. GREWAL
United States Magistrate Judge

126 See Docket No. 129, Ex. 6 at 198:9-20, 227:5-13; Ex. 3 at 223:3-224:5: Ex. 5; Ex. 3 at 220

221:18.
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