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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

WILLIAM G. HAMPSMIRE, Case No11cv-3408RMW
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART MOTIONSFOR
VS. PARTIAL SUMMARY JUDGMENT

CITY OF SANTA CRUZ, KEVIN VOGEL in
his official capacity as police chief for the
CITY OF SANTA CRUZ, PATRICK
BAYANI, in his individual and official
capacity as a police officer for the CITY OF
SANTA CRUZ, and CHRIS VIGIL, in his
individual and official capacity as a police
officer for the CITY OF SANTA CRUZ

Defendants.

This civil rights action arises from the arrest of plaintiff William Hampsmire ("plaintiff")
for disturbing the peace while preachingaopublicsidewalk in Santa Cruz, Californidlaintiff
and defendastthe City of Santa Cruz (the it¢’), Officer Kevin Vogel, Officer Patrick Bayani
and Officer Chris Vigil (the "Officer Bfendants")collectively "Defendants") havéled cross
motions forpartialsummary judgment. For the reasons belowcthet: (1) grants plaintiff's
motion as to his due process claim, concluding that the municipal ordinance under which he
cited is void for vagueness; (2) denies both motions without prejadite plaintiff'sclaims under
the Fourth Amendment and tfree speecklause of the First Amendmemtxceptwith respect to

the City's motion unddvlonell v. Dep't of Soc. Seryg.36 U.S. 658, 691 (1978), which is grante
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(3) denies both motions without prejudias to plaintiff's state law claims; (ddantsdefendants'
motion as to plaintiff's free exercise, overbreadth and equal protection ;caich€ issuesa
permanent injunction against enforcement of the noise ordirmancearrently draftedut grants
defendants’ motion as to the remainder of pldistilaim for injunctive relief.
|. BACKGROUND

Plaintiff is a "preacher of the gospel of Jesus Christ." Hampsmire P&6l Based on hig
interpretation of certain passages in the Bible, plaintiff believes it is his reigiaty to spread
Jesus'dachings.ld. Plaintiff does not preach in a "low, conversational volume" because he f
it is more efficient, effective and consistent with the Bible's messageaohpi@ crowds of
people, some of whom are more comfortable gathering at a distiahdel6. He believes that if
he were "forced to chase after groups of two or three people to preach in a rmwveasational
tone," he would be accused of harassméhtFor at least the last seven years, plaintiff has
preached two to four times per week at numerous public locations in California amdesksdd.
1 15.

On May 30, 2010 at approximately 6 P.M., plaintiff vg¢stionedon a public sidewalk in
the downtown business district of Santa Cruz, Califorfday 2. He was preaching tall
present, including those across the strelt.'] 3. Santa Cruz Police Officer Bayani ("Officer
Bayani") was dispatched to the vicinity because someone had reported a norbare coming
from approximately seventy feet away. Bayani Decl. fdlice dispatch advised Officer Bayan
that the reporting party did not want to sign a citizen’s arrest form at thegtlivmhhoped the
police could get plaintiff to be quietd.

When Officer Bayani arrived in the area, he observed plaintiff hoklsign attached to a
long pole and preaching at a "loud volum&a&yani Decl. § 5seealsoPl's Exh. A, ("Video") at
1:30-2:30" Officer Bayani also saw people on the street who appeared to be yelliniptff pla

Bayani Decl. 1 5.Given the proximity of plaintiff's audience, Officer Bayani "did not think

1 Plaintiff videotaped his encounter with the pokceisubmitted tle video along with his

motion for summary judgment.
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[plaintiff] needed to give his presentation that loudly, even if he was tryinguth people across
the street, because sound carries very well and echoes in downtown Santa Cruazi'D8cly§
S.

Officer Bayani askeglaintiff to lower his voice because someone had filed senoi
complaint. Bayani Decl. 1 6. Plaintiff responded that he had an attorney, and that he dreting
suing Officer Bayani or othefsr violating the First Amendmentd.; Video at 173, 2:55-3:30.
Officer Bayani advised plaintiff that he was not there regarding hiddreef speech, but rather
his volume. Bayani Decl. § 6. At this time, Officer Bayani noticed that a womanidegaping
the incident.Id.

Police dispatch then informed Officer Bayani that the reporting partyedidatsign a
formal complaint. Bayani Decl. § 7. The reporting party indicated that he worleeskicond-
floor office approximately seventy feet from plaintiff's location, and tieawas unable to work
because of the voluenof plaintiff's"presentation.” Bayani Decl. { 7. The reporting paltp
stated that he had been listening to plaintiff for approximately one hhufficer Bayanimet
with the reporting party in front ofiioffice andwas still able td'clearly' hear plaintiff's voice.

Id. Officer Bayani did not suggest that the reporting party close his offrogowi, which was
open, because it was summertime and the officer did not "know if [the] air conditionh&g in t
building worked or not." Bayani Depo. at 18-22.

The reporting party signed a citation against plaintiff for a violation ofaSaniz
Municipal Code 8§ 9.36.020 (the "noise ordinance"). Bayani Decl. 1 8. Given Officer Bayani
observations ofhevolume of plaintiff's presentation, the close proximity of a reasorsibgd
audience, the fact that sounds travel and echo off of buildings in the downtown corridor, the
reporting party's description of a prolonged disturbance, and the fact that fpleastifiot willing
to moderate his behavior, Officer Bayani believed there was probable caiteepiaintiff for
violating the noise ordinanced. Officer Bayani did nobelieve the situation involveal clear and
present danger of immediate violendgayani Depo. at 42:9-20.

Officer Bayani returned to plaintiff's location to get his identifying inforrmatiad issue

the ciation. Bayani Decl. 1 9. He then asked plaintiff to move to another location so the rep
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party would not complain againd. Plaintiffresponded that he would move to the other side g
the street.ld. Officer Bayani told him that would not be reasonalbte. At that time, plaintiff
who waspreviously "admonish[ed]" by the police for preaching in the same lzekayedthat
"no matter where | moved, the Santa Cruz police were going to continue to ask me to move
somewhere else or stop preaching.” Hampsmire DgdI3152

Officer Bayani gave plaintiff the choice of either lowering his vaurn moving to
anotherocation Bayani Decl. § 10. I&ntiff refused, statinthat"you're going to have to arrest
me for preaching ... for my freedom of religibrivideo at 174, 5:14 Officer Bayani said he
would rather plaintiff move because he did not want to arrest him. Bayani DeclBY 1i6is
point, several people had gathered nearBgme were tauntinglaintiff; others appeared to be
taunting Officer Bayani Video at 174, 8:00-10:00.

Plaintiff took out his cell phone and indicated that he was calling himeytoBayani
Decl. 1 12. While on the phone, plaintiff asked Officer Bayani what he would do if gldinatif
not leavethe officerresponded that the reporting party's office was "just right there" anhldetha
did not want to ar&t plaintiff. Videoa 174, 7:40-8:00. After ending his phone call, plaintiff

took apart the sign he had been holding, gave his belongings to the womaasvhdeotaping

him andresumecpreacling at a "louder volume." Bayani Decl. { 13; Video at 174, 7:56-10:00.

Severalother police officers arrived on the scene. Video at 174, 7:00-@fizer Bayani had
not yet formed the opinion that a clear and present danger of immediate violeted, dout the
thought was "in the back of [his] mind." Bayani Depo. 54:10%i cer Bayani also felihat
plaintiff's behavior "was an attempt to set me or another officer up." nBByal. § 12.

Officer Bayani then called his supervisor, Sergeant Connor, and advised him of the

situation Bayani Decl. § 11. He informed Sergeant Connor that the crowd appeared to be

2 According to plaintiff, in 2008, he was preaching on the same corner with a firend w

was cited shortly after complying with a police request to move to a diffieation.
Hampsmire Decl. 4.

® It does not appear from the video that plaintiff increased his volume after miaing t
phone call.
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becoming agitated: Id. Sergeant Connor authorized Officer Bayani to arrest plaintiff for a
violation of Cal. Pen. Code § 415(24.

Officer Bayani handcuffed plaintiff and escorted him to Officer \4g#rol car. Bayani
Decl. 1 13. Officer Bayani met Officer Vigil at the county jail, took custoidylaintiff, and
booked him for a violation of Cal. Penal Code § 415(@8). The district attorney declined to
prosecute plaintiff, and he was releasbadtly thereafter SeeDkt. No. 35 at 2.

II. PROCEDURAL HISTORY

On July 12, 2011, plaintiff filed a complaint against the City of Santa Cruz ane&ffic
Bayani, Voget and Vigil, alleging violations of the First, Fourth and Fourteenth Amendments
Cal.Civ. Code § 52.1, and a claim for false imprisonme&#eDkt. No. 1 (Compl.).He seeks
damages and an injunction preventing defendants from "interfering withgwisll speech or
arresting him under similar circumstancetd' at 6.

On July 27, 2012, the partiéked crossmotions forpartial summary judgmenthile
plaintiff insists that he is asserting ‘@s-applied” challengéo defendants' enforcement of the
noise ordinance and Section 415, some of his arguments regarding the noise oalanaster
construeds a facial attackSee Foti v. City of Menlo Parkk46 F.3d 629, 635 (9th Cir. 1998)
(discussing the difference between facial and@died challenges)Where applicable, the court
will consider bot?,

[11. DISCUSSION
1 FIRST AMENDMENT

4 Officer Vogel is the chief of the Santa Cruz Police Department.

®> Defendantsontendthat becaustheallegations in the complaifibcus on the officers
conduct, the court should decline to consaley facial infirmities with the noise ordinancBkt.
No. 28 at 23 (citing Calvi v. Knox County470 F.3d 422, 430-31 (1st Cir. 2006). The court
disagrees. Unlik€alvi, plaintiff's challeige to the constitutionality of the noise ordinance was
raised in a separate motion for summary judgment, not an opposition motampare Calvi470
F.3dat431. More importantly, the court is not persuaded by defendants' claim that they wer
prejudicedby being "unable to perform as much research as [they] would otherwise deem
necessary." Dkt. No. 29. Defendants were free to seek additional time to resp@mckifépl
motion, and their thorough, welitten brief is more than adequate to allow toert to consider
the issues in question.
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A. Free Speech Clause
Plaintiff contends that the noise ordinance and Cal. Pen. Code § 415, as applied to h
preachinginfringe his right to free speechhé& noise ordinance reads:

9.36.020 UNREASQABLY DISTURBING NOISES

No person shall make, cause, suffer or permit to be made any noises or sounds (a)
which are unreasonably disturbing or physically annoying to people of ordinary
sensitiveness or which are so harsh or so prolonged or unnatural or unusual in
their use, timeor place as to cause physical discomfort to any person, and (b)

which are not necessary in connection with an activity which is otherwise

lawfully conducted. As used in this section, "lawfully conducted activities! shal
include, but not be limited to, any and all activities conducted by the city for

public health, safety or welfare purposes.

9.36.025 PUBLIC HEALTH AND SAFETY

This chapter shall not apply to refuse collection, recyclable collection et stre
sweeping activities undertaken by, or pursuant to contract with, the city of Santa
Cruz. Similarly, this chapter shall not apply to any other activity undamnthal

the city, another governmental agency, or city contractor for public readth

safety purposes when, in the judgment of the city or govental agency, such
activity cannot be undertaken effectively or efficiently in compliance with the
regulations set forth in this chapter.

Cal. Pen Code § 415 provides that "[a]ny person shall be punished . . . who malicious

and willfully disturts another person by loud and unreasonable noise." Cal. Pen. Code § 41

An officer making an arrest under Section 415 based on "loud shouting” must have probable

cause to believe that there is a "clear and present danger of imminent violethed"tbe
purported communication is used as a guise to disrupt lawful endeakors.Brown 9 Cal. 3d

612, 621 (Cal. 1973). Although Section 415 is narrower in scope than the noise orflithence,

®  Plaintiff contends that because both Section 415 and the noise ordinance prohibit

"unreasonable" noises, the court should construe the statutes to have the same scope&, Hoy
the reason Section 41% limited to noises that are either likely to incite violence or intended tg
disturb is that without such a construction, the statuteadroad as to amount to a total
prohibition on loud public speechlh re Brown 9 Cal. 3d 612, 620 (Cal. 1973y contrast, the
noise ordinance does not apply to merely "loud" noises, but rather those that arechairga
disturbing ... to people of ordinary sensitiveness" or "cause physical disconfoith
restrictions are clearly permissible under the First Adngnt. See, e.gKovacs v. Coopei336
U.S. 77, 83 (1949) (finding that "disturbing noises" are "nuisances well withmuheipality's
power to control").

S
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parties appear tagree that fopurpose®f afree spedt analysisthe enforcement of both
statutesssentially constitutes a single act.

It is well-settled that "[m@mbers of the public retain strong free speech rights when theq
venture into public streets and parks, whieve immemorially.. been used for purposes of
assembly, communicating thoughts between citizens, and discussing public que&tieasant
Grove City v. Summumi29 S. Ct. 1125, 1132 (200@jtations omitted).Neverthelesshe
government may impose reasonable restrictions onrtteg place or manner of speanta public
forum. Ward v. Rock Against RacisdB1 U.S. 781, 791 (1989). Such restrictions must be (1)
contentneutral; (2) narrowly tailored to serve a significant governmentakistteand (3) leave
open ample alternagchannels of communicatio@ne World One Family Now v. City &
County of Honolulu76 F.3d 1009, 1012 (9th Cir. 1996jting Ward, 491 U.S. at 791). The
government bears the burden of showing that its regulation of spgemimissible SeeDeegan
v. City of Ithaca 444 F.3d 135, 142 (2d Cir. 200@)ting United States v. Do®68 F.2d 86, 90
(D.C. Cir. 1992)).

As an initial matterthere is no evidendtat plaintiffwas arrested based on tententof
his speech Plaintiff does not disput®fficer Bayani'sestimony that he "wasn't paying attention
to [plaintiff's] content,” but rather to "the volume and what was happening around hayahiB
Depo. at 66:8-10. There is also no merit to plaintiff's contention that the noise ordmance i
contentbased on its face becausexempts soméspeakers,"” including trastollectors and street
sweepers Even if the sounds generated by such entities qualify as "speech," the exaspti
plainly "speaketbased,” not content-baseReed v. Town of Gaert, 587 F.3d 966, 977 (9th Cir.
2009);G.K. Ltd. Travel v. City of Lake Oswegt86 F.3d 1064, 1077 (9th Cir. 2006) ("That the
law affects plaintiffs more than other speakers does not, in itself, make theritamt based.").

In addition Officer Bayam clearlyprovided @equatelternativedor communicatiorby offering
plaintiff the opportunity to continue preaching at a lower volume or a different loc&mge.g,
Mastrovincenzo v. City of New Yod35 F.3d 78, 101 (2d Cir. 2006 he requirerant that
ample alternative channels exist does not imply that alternative chanrstlbeerfect

substitutes for those channels denied to plaintiffs by the regulation at)hand

34
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The dispute thus turns evhetherdefendants' conduetasnarrowly tailaed to serve a
significant government interesiVhile the City hasa significantinterest in "protecting its citizens
from unwelcome noiseWard, 491 U.S. at 791'the 'narrowly tailoredstandard does not toleratg
a time, place, or manner regulation that ... burden[s] substantially more speeaedtkasary to
achieve its goal.'Deegan 444 F.3d at 143. Where protected speech is implicadé¢ehnaining
whetherthe enforcement of a noisedinancds constitutional requirea "fact specific and
situationspecific inquiry." Id. at 142. As the Supreme Court has explained, "[a]lthough a siler
vigil may not unduly interfere with a public library, making a speech in the @adam almost
certainly would. That same speech should be perfectly appropnaeoark. The crucial question
is whether the manner of expression is basically incompatible with the notagy & a
particular place at a particular timeGrayned v. City of Rockford08 U.S. 104, 116 (1972).

In support of their position, defendants rely@wstello v. City of Burlingtar632 F.3d 41
(2d Cir. 2011) andRosenbaum v. City & County of San Francjst®4 F.3d 1142 (9th Cir. 2007).
In Costellq astreet preachavas citedunder an ordinance banning "loud or unreasonable nois¢
while preaching "at the top of his stentorian voioa"a pedestrian mal Burlington, Vermont.
Costellg 632 F.3d at 44The preachebrought a First Amendment claim agaitistpolice, and
the district court granted summary judgmfamtthe officerson qualified immunity groundsOn
appeal, he Second Circuit found that the record lack&eidlence of'the character and
environment of the area in which the ordinance was enforcedrearmahded the case for findingy
as to the activities andioise level that are 'usual and customiaryhe space where the alleged
violation occurred. Costello v. City of Burlingtgr329 Fed. Appx. 330, 331 (2d Cir. 2009).

Thedefendants then sugphentedhe record withaffidavitscharacterizinghearea aa
"tranquil” placewith "negligible"vehicletraffic "where people go to walk and talk, or enjoy an
outdoor meal, without having to raise their voices to be he&dstello v. City of Burlingtgn708
F. Supp. 2d 438, 446 (D. Vt. 20100he district cart also foundhatthe preaches voice
"dominated the marketplat&om more than 35€et away attracting a noise complaint from a
local business owneand that while theeighborhood sometimes hosted loud public events, su

activities required permits from the cit§gee idat 444, 448. The couhieldthat "taking into

1Y”
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account the 'nature and purposes of [the area], along with its ambient chstresteri[the
arresting officer] did not unreasonably burden [the preacher's] protectexth Spleke at 447
(quotingDoeg, 968 F.2d at 91).

The preacheagain appealed, and this time the Second Circuit affirmed. Thefcoused

on the findings that the plaintiff's voice could be heard from great distance, "wagisamed in

anycompeting ambient ngg' and 'Impinged on the use of the neighborhood by others with equal

claim." Costellg 632 F.3cat 43. The majority rejectethe argumenthat a second remand was
necessary to determine whether nearby residamdusiness owners wexetually disturbed,
reasoning that "polling" such individuals was unnecessary to "confirm that pelopldwell [in
the areajmay wish to open a window without hearitige preachercreaming, or that shop
owners or customers prefer a scref@e@e environment in order to focus on their dealings, or tha
diners in outdoor restaurants want to listen to each other without having to taJthever
preacher]' Id. at 4748. The court succinctly concluded that the officer's application of the ng
ordinance was "reasonabledatherefore constitutional.ld. at 49.

The Ninth Circuit confronted alightly differentscenariom Rosenbaum There, police
officers cited under Section 41%wo Christian evangelists who used amplified sound to condu
"religious outreachin SanFrancisco, CaliforniaRosenbaum84 F.3d at 1163The evangelists
claimed, among other things, thhe officers lacked probable causanvoke Section 415 and
thereforeviolated the First Amendmen#fter a bench trial, thdistrict court explainedits
findings as follows:

At the time of the citation.. plaintiff Rosenbaum was using amplified sound in
mixed residential/commerciakighborhood after 9:00 p.m. He did not have a
permit to usemplified sound. Officer Mark Lundin, a police officer oghicle
patrol, heard the sound from a block away with his windows closed, responded
and asked Rosenbaum to turn the sound down. Approximédtegnfminutes

later, Officer Lundn was dispatched on a noise complaint, at wtirak the
complainant, Joe Naid, signeda citizen's arrest card. Narvidported that
Rosenbaum was keeping his children awake and had refused to turn the sound
down when Narvid requested that he do so ... Based on what was reported to him,
[the officer]had probable cause to believesenbaum continued to use

amplifiers, at a late hour and without the requisite permit, for purposes ofvexi
and annoying Narvid and not for the purpose of communication.

ise
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At approximately 9:30 p.m. ... at Broadway and Columbus Avelplantiff]
Livingston was preaching using amplification and had no permit for such
amplification. Officer Milan Kangrga, on patrol in the North Beach area,
responded to a noise complaint and requested that Livingston turn down his
sound, which he did. Officer Kangrga returned, again in response to a noise
complaint, at which time the volume was loud, and the complainant, Harry
Wamack, who, by his address as indicated in the police report, resides near that
intersection, signed a citizen's arrest card. There is no indication of any @mncount
between the complainant and Livingston in this instance, however, or of the
particular manner in which the complainant's peace was disturbed. Nevertheless
given Livingston's lack of permit, his knowledge of a complaint, and his
increasinghe volume of his amplifier to a high level once the police had left the
scene, it cannot be said that Officer Kangrga had no reasonable cause to believe
Livingston did so not to communicate but rather to annoy the individual who had
seen fit to report .

Rosenbaum v. City & County of San Francj9¢o. 96-3409 MMC, 2005 U.S. Dist. LEXIS 963,
at *52-54 (N.D. Cal. Jan. 12, 2005).

On appealthe Ninth Circuit explainethatfor First Amendment purposes, "the question
whether a prudent person in the position of the officers who cited appellants would hewvedbel
that appellants were committing the offense of disturbing the peace under § 415, watjutbite
specific intent to annoy.'d. In affirming the judgment below, the court reasotied "[b]ecause
[the plaintiffs were] on notice after the first warning that [their] volume wasssive, the district
court could draw the permissive inference that [their] intent was to annoy or vexordasm
required to make a valid showing of probablas=" Id.

The court agrees th&wostelloandRosenbaurareextremely helpful in arlgzing the
instant dispute. Botbases makelear that theights of religious speakers do not trump those of
people who live or work near public forums, and that tsocein determine whether a noise
ordinance is reasonably appliasla matter of lawHowever, theyalsohighlightthe inadequacy
of therecordcurrently before the court. dlendantssubmissonsindicateonly that (1) plaintiff's
voicecouldbe heard "early” from 70 feet awathrough aropen window (2) he attractedne
noise complaint; (3) he preached for over an hour(&nslound "“carries very well and echoes in
downtown Santa Cruz." Bayani Decl. 5. Withanyinformationabout the activitieand noise

level typicalof downtown Santa Cruz, suelidencds insuficient to show that plaintiff's volume

10
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wasunreasonablander the circumstanceompareCostellg 708 F. Supp. 2d at 446
(reasondle to restricspeecltthat couldbe heard from 350 & away given the character of the
areg and Rosenbaund84 F.3d at 1162 (reasonable to resamplified speechthat could be
heard from a block away with the windows closdigr 9 P.M. in a mixed residential/commercia
areg with Deegan 444 F.3d at 143 (unreasonatdeestrictspeechthat ould be heard from 25
feet away in a public square because it wquitghibit "the sounds that typify the [area] and the
activities it is meant to facilitattandDoe 968 F.2d at 91 (unreasonable to restrict noise
exceeding 60 decibels at 50 feet in a pasposed to every form of urban commotion - passing
traffic, bustling tourists, blaring radios, performing street musicians, gsthoolchildren")

In fact, plaintiff's video showshat at the timef the incidentthedowntowncorridorwas
filled with the soundsof traffic, music, clapping, and theicesof other people on the streedf
course, tiis impossible tarawconclusiongrom thevideo about théypical noise level in tharea
or the volumeof the sounds in the background. The video also says little about the kinds of
activities that typify thaeighborhood—plaintiff's conduct wouldclearlybe more appropriate a
place whereimilar "soapbox" presentatiorad street performancase common. Thus, althoud]
the video does not compel a finding in plaintiff's favbmakes itdifficult to adopt defendants'
view thathisarrestwas 'hecessary to maintain the usual and customary decorum" of downtoy
Santa Cruz.Costellg 708 F. Supp. 2dt447.

The courtlso rejects defendant®ntentionthatunderRosenbaunplaintiff's arrest was
constitutionakimply becauséerefused to lower his voice after being advisé@d noise
complaint. First, like Costellg Rosenbaumequires arofficer to determine whether a speaker's
conductis objectivelyunreasonableSeeRosenbaum84 F.3d at 1160ting that plaintiff
"disregarded the initial warning and maintained his volume aheeasonablyoud level so as to
prompt another complaint(emphasis addedAs plaintiff's speech was unamplified, occurred
during daylight hours and required no permibsenbaurdoes not govern thisase.

SecondQfficer Bayani did not indicate that he believed plaintiff intended to disturb the
reporting party oanyone elsebut rather to "set up" the polic&eeBayani Decl.  12compare

Rosenbaunm2005 U.S. Dist. LEXIS 963, at *S5policehad probable cause to fitige plaintiff

11
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intended to "annoy the individual who had seen fit to report hiffi)sis an oersimplification
It is undisputed thatlgintiff had been preaching for an hour befOGificer Bayani arrived.
Defendants also do not dispute that whkntiff was asked to stop, leaplicitly assertedvhat he
viewed agrirst Amendment rightand insisted that he woupdteachuntil he was either arrested o
left alone. While thismay haveput Officer Bayani in a difficult position, it does not follow that
plaintiff's presentationvasa "set up" of'merelya guise to disturb In re Brown 9 Cal. 3d at 619
(emphasis added) "The First Amendrant protects verbal criticischallenges, and profanity
directed at polie officers unless the speecHsisown likely to produce a clear and present dang
of a serious substantive evil that rises far above public inconvenience, annoyancestot un
United States v. Poocha59 F.3d 1077, 1080 (9th Cir. 2001) (quot@ity of Houston v. Hill
482 U.S. 451, 461 (198)7)Put another way, unless plaintiff's conduct was objectively disturbi
his speechiloes nblose constitutional protectidrecauséneattracted a noise complaiot sought
to challengehe enforcement of the noise ordinance.
I Qualified Immunity

Defendants next argue that even if they are found to have violated paineéf speech
rights, the officer defendants are entitled to qualified immunity because reasoffaidesaould
disagree on whether plaintiff's arrest was lawfiQualified immunity progécts government
officials fromliability for civil damages insofar as their conduct silo®t violate clearly
established statutory eonstitutional rights of which a reasonable person would have kriown.'

Tibbetts v. Kulongoskb67 F.3d 529, 535 (9th Cir. 2009) (quotiigrlow v. Fitzgerald 457 U.S.

800, 818 (1982)) A district court must decide the issue of qualified immunity as a matter of lgw

when "the material, historical facts are not in dispute, and the only disputes inValive w

inferences properly may be drawn from those historical fa€sriner v. Heiman672 F.3d 1126,
1131 (9th Cir. 2012) (citation omitted). On the other hand, the court may not resolve the iss
summary judgmenwhere"historical facts material to the qualified immunity determination are

dispute.” Id.

" According to Santa Cruz Deputy Chief of Police Steven Clark, disturbing aretsffic

pea@" cannot support a citation under the noise ordinance. Dkt. No. 24 (Clark Decl.) 1 4.
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The court finds thanaterial, historicafacts are lackindnere As noted above, even with
the video, the court has no information about the "usual and customary" activities andvebise
in downtown Santa CruzCostellg 632 F.3d at 44. This is information that Officer Bayani, a 1
year veteran of the Santa Cruz Police Department, presumably had at the hearoés$t.See
Bayani Decl. § 2. But with no evidence in the reamdcerning the character of the ariee
court cannot determinavhether it would be clear to a reasonable offtbet [plaintiff's]conduct
was unlawful" Saucier v. Katz533 U.S. 194, 202 (2001gpmpareCostellg 632 F.3d at 52
(finding qualified immunity appropriate where the arresting offia22year veterastestified
thatthe preacher'solume was hottypical, usual, or customary" for that location, and that he
believed the yelling was disruptive for other pedpléhe area) (emphasis in origindl)Plaintiff's
refusal to comply with a police order, without more, plainly does not justify ast &ore
disturbing the peaceCf. Dirks v. Grassp449 Fed. Appx. 589, 591-94 (9th Cir. 20119
qualified immunity for thearrest under Section 415 of a man wimérjected himselfinto a
pending personnel matter between a police officer and a cadet but tideaben the officer with
violence or use words likely to induce violendéiiox v. Southwest Airling$24 F.3d 1103, 1109
(9th Cir. 1997)"Even if his conduct was not entirely deferential and obedient, defendants did
have a reasonable belief asatter of law that Knox violated the disorderly conduct stajute.
Accordingly, the court denies both motions without prejudice as to plaintiff'sgesels claim
against the officer defendants.

ii. Municipal Liability

The City may be held liable und8ection1983only where one of its customs or policies
causedhe violation ofplaintiff's constitutional rightsMonell v. Dep't of Soc. Sery4.36 U.S.
658, 691 (1978). In order to establish a policy or custom sufficieMdoell liability, plaintff
must show a constitutional violation resulting fraih) an employee acting pursuant to an

expressly adopted official policy; (2) an employee acting pursuant to adodgsj practice or

® Itis worth noting that the plaintiff i€ostelloalso videotaped his interaction with police,

yet the Second Circuit reversed a grant of qualified immunity because it fourstdine r
insufficient. SeeCostellg 632 F.3dat43.

13

| not




© 0 N o o A w N e

N N N N N N N NN P B PR R R R R R o
® ~N o M KN W N B O © 0 ~N o ;N W N R, O

custom; or (3) an employee acting as a "final policymakérébb v. Sloan330 F.3d 1158, 1164
(9th Cir. 2003).

The City argues that it is not liable fanyalleged free speech violation because its offic
policy requires an officer initiating an arrest pursuant to a noise complairdrgrexthe totality
of the circumstances to determine whether "the noise they are hearingistecangith something
that could ... reasonably result in a disturbance." Clark Decl. § 4. Plaintiff dodsmate that
this is the City's official policy. Nor does he point ty @atatements by the City's Rule 30(b)(6)
designee, Deputy Police Chief Steven Clark, suggesting that police offie¢esitly authorized

to conduct noise-related arrests without probable cause. Although Deputy Ghief Cl

acknowledged that he would eeqi Officer Bayani to arrest plaintiff if "this same situation occurs

again," Clark emphasized that an arrest would be appropriate only if "we have przhedehat
... [plaintiff's] behavior is causing a disturbance.” Millen Decl., Ex. C {(lspo.) at 90, 94.
Since this policy, properly enforced, comports with the constitution, plaintiff Had fa show
that a City policy was the "moving force" behind the alleged violation of his qwtsi Galen v.
County of Los Angeled77 F.3d 652, 667 (9th Cir. 20Q0€pmpareHoye v. City of Oakland53
F.3d 835, 850 (9th Cir. 201{finding police captain's testimony that the police department
enforced municipal ordinance in an unconstitutional manner sufficient to estfilisd policy).
The courttherefore grants the City's motion for partial summary judgment as to plaingié’
speech claim.

B. Free Exercise Clause

Plaintiff nextalleges that his arrest violated fhiest Amendment'§ree Exercise clause
That provisionprevents "gvernmental regulation of religioleliefsas such."Employment Div.
v. Smith 494 U.S. 872, 877 (1990) (emphasis in original). However, the constitution "does n
relieve an individual of the obligation to comply with a valid and neutral law of denera
applicability.” 1d. at 879. A neutral, generally applicable law "need not be justified by a
compelling governmental interest even if the law has the incidental effeatdeitag a particular
religious practice."Church of the Lukumi Babalu Aye, Inc.City of Hialeah 508 U.S. 520, 531
(1993).
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Plaintiff claims that the noise ordinance is not "generally applicabid,trerefore must
survive strict scrutiny, because it exempts certain neitiegse associated witfarbage
collection, street sweemrandotherpublic he#h and safety activities-but does not offer a
similar exemption for sounds related to the exercise of religt@eS.C., Cal., Municipal Code 8§
9.36.025. In other wordsglaintiff believes that since the statute exclust@mecondict, it must
also exclude religious conduct.

The court disagrees. A law is not generally applicable when the government, "in a
selective manner, imposes burdens only on conduct motivated by religious H&la@hians, Inc.
v. Selecky586 F.3d 1109, 1134 (9th Cir. 20(8ijting Lukumij 508 U.S. at 543). The "selective
manner" analysis focuses on whether a law is "substantial[ly] underireflisvith respect to the
interests it is intended to advandd. Here,plaintiff has produced no evidence titiae
exemptions for health and safelated activities havendermined the City's interest in curbing
excessive noiseThe court thus cannot conclude that the statute is underinclagiveespect to
its stated purposeCf. Stormans586 F.3d at 1134 (finding that "narrow" exemptions in a law
requiring pharmacies to deliver medications were "a reasonable paet regigulation of pharmacy
practice, and their inclusion in the statute does not undermine the generalaliyliof the new
rules").

The court also rejects plaintiff's argument that the ordinenpermissibly allows
disparate treatment of certain religious conduct and the analogeaslar conduct that has a
similar impact on the regulation's aimd.ighthouse Inst. for Evangelism, Inc. v. City of Long
Branch 510 F.3d 253, 266 (3d Cir. 2008ge alsd-raternal Order of Police Newark Lodge No.
12 v. City of Newarkl70 F.3d 359 (3d Cir. 199€pplying strict scrutiny to regulation that
allowed police officers to grow beards fmedical reasons but not religious reasoBgckhawk
v. Pennsylvania381 F.3d 202 (3d Cir. 2004pplying strict scrutiny to wildlife permitting
schemeahat exempted zoos and nationally recognized cirdmgesot religious adherentsiere,
the conduct exempted by the noise ordinance relates to the provision of basic govenvicest g
not private activity.Compare St. Mark Roman Catholic Parish Phoenix v. City of PhoEnix

09-1839 (D. Ariz. Mar. 3, 2010) (denying a motion to dismiss an asedpgtallenge to a noise
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ordinance exemptg "pleasing melodies" broadcast from-ceam trucks but not the sound of
church bells). The statute thus does not favor secular behavior over "analoggimiseli
behavior, but rather evinces the common sense notion that the government mayreogdgmi
activity that is offlimits to all private citizens.Adopting plaintiff's logic would effectivelglevate
religious actors above other privatetorsby, for example, requiring a law that allows police
officers to trespass on private property under exigent circumstances to contalaraegiception
for religious leaders who feel compelled to hold sermons in their neighbors' bangsr The
First Amendment plainly does not demand such a reSele Smitt, 494 U.S. at 877 (rejecting the
argument that the plaintiffs’ "religious motivation for using peyote places blegyond the reach
of a criminal law that is not specifically directed at their religious practicetratds concededly
constitutional as gpied to those who use the drug for other reasons").

Last, te courtfinds unpersuasivglaintiff's contentiornthathe raises a "hybrid rights"
claim subject to strict scrutiny because his allegations involve bothpleeels and free exercise
violations. The hybrid rights doctrine, which is based on Supreme Courttietagtically
applies where "a free exercise plaintiff [can] make out a 'colorable claim' that arompght
has been violatedt Miller v. Reed 176 F.3d 1202, 1207 (9th Cir. 1999 he Ninth Circuit has
recently noted that the doctrine has been "widely criticized" andribatdurt has ever allowed a
plaintiff to bootstrap a free exercise claim in this marindacobs v. Clark County Sch. Dj$26
F.3d 419, 440 n. 48th Cir. 2008) see alsdissinger v. Bd. of Trs. of Ohio State Univ.F.3d
177, 180 (6th Cir. 1993) Ve do not see how a state regulation would violate the Free Exerci
Clause if it implicates other constitutiorreghts but would not violate theée Exercise Clause if
it did not implicate other constitutional rigtiYs City of Hialeah 508 U.S. at 566-67 (Souter, J.,
dissenting) (explaining why doctrine is "ultimately untenabletause it would create an
exception 80 vast as to swallow the rule"). Thecourt thus declines plaintiff's invitation to
break new constitutional ground here.

Accordingly, the noise ordinance is subject to rational basis review. The uakd if it
is rationally related to a legitimate governmental purp&se Gadda v. State Bar of C&l11

F.3d 933, 938 (9th Cir. 2007). To challenge a law under this standard, "[t]he burden is on th
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attacking the legislative arrangement to negative every conceivable bahawight support it."
Heller v. Doe by Dogb09 U.S. 312, 320 (1993) (alteration in original) (internal quotation mark
omitted). Because plaintiff has failed to show that the noise ordinance is not rationakylrela
the City's legitimate interest in curbing excess ndigeclaim under the free exercise clause is
deficient as a matter of lawlhe court grants defendants' motion for partial summary judgmen
to this claim.

2. FOURTH AMENDMENT

Plaintiff's Fourth Amendment claim is based on the argumenhiharrest was
unsupported by probablause. "The test for probable cause is whether facts and circumstar
within the officets knowledge are sufficient to warrant a prudent person, or one of reasonablg
caution, to believe, in the circumstances shown, that the suspect has committedyitsiicg or
is about to commit an offenseMenotti v. City of Seatt]el09 F.3d 1113, 1149 (9th Cir. 2005)
(citation omitted).

As noted above, both the noise ordinance and Section 415, when westlitbotherwise
protected speedbased solely on its volunieequire an officer to reasonably belighat the
noiselevel "exceeds what is usual and customary in a particular sett@gstellg 632 F.3d at 46
(quotingDeegan 444 F.3d at 143 For the reasons already discussedcthat cannotetemine
whether Officer Bayars could reasonably make sucliireding at the time of plaintiff's arresbut
holds that any alleged violation did not result from official policy or practice. The tmuefore
denies both motions without prejudice as ts ttiaim, except for th€ity's motion undeMonell,
which is granted.

3. FOURTEENTH AMENDMENT

Plaintiff lastcontends that the noise ordinance violates the Fourteenth Amendment be
it is void for vagueness, overbroad, and denies him equal protection. The court consluers e
claimin turn.

A. Vagueness

°® Defendants do not argue that plaintiff's arrest was justified because leel @eitar and

present danger of immediate violence.
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"It is a basic principle of due process that an enactment is void for vaguareess i
prohibitions are not clearly definedGrayned 408 U.S. at 108. Laws must give a "person of
ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may ac
accordingly."1d. A vague law both "impermissibly delegates basic policy matters to policem
judges, and juries for resolution on an ad hoc and subjective basigadsdcitizens to 'steer far
wider of the unlawful zone . . . than if the boundaries of the forbidden areas were cle&dg.iha
Id. at 108-09 (quotin@aggett v. Bullitt377 U.S. 360, 372 (1964)).

Specifically, gaintiff attacksthelanguage restting "unreasonably disturbing" noises
"which are not necessary in connection with an activity which is otherwisallkpwbnducted."
S.C., Cal., Municipal Code § 9.36.020. As he sees it, this language is unconstitutionally vag
because while he "thks that his volume level is reasonable and necessary to reach his audig
... someone else will think that it is not." Dkt. No. 32 at 7.

The court agrees that the ordinance fails to pass constitutional miwtde.the
prohibition on "unreasonably disturbing" noigstablishes an objective standdhd "necessary"
exemption is not similarlyethered to anidentifiablecriteria. Indeed, defendants have cited no
authority, and the court has found none, upholding similar language against a gaguene
challenge.See also Jim Crockett Promotion, Inc. v. City of Char]ateé6 F.2d 486, 489 (4th Cir.
1983) (portion of noise ordinance barring "unnecessary" noise is unconstitutiomgig)va
Fratiello v. Mancusp653 F. Supp. 775, 790 (D.R.l. 1987) (ordinance barring "unnecessary n
. . . which are physically annoying to persons, . . . or which are injurious to the livéls, peate
and comfort of the inhabitants of the city" is unconstitutionally vagdaé; Woo Kim v. New
York 774 F. Supp. 164, 170 (S.D.N.Y. 1991) (invalidating prohibition on "unnecessary" nois

Defendants argue that tegemption is not vague because it applies only to the provisid
of public services. ltis true that the ordinance's second sentence stateed Astugs section,
'lawfully conducted activitieshall include, but not be limited to, any and all activities conductg
by the city for public health, safety or welfare purpdséfowever,construing the "necessary"
exemption to coveonly health and safetgctivitieswould render Section 9.36.025, which

excludessuch activities from the reach of the ordinance all togest@ostentirelysuperfluous.
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"We try to avoid, where possiblan interpretation of a statute that renders any part of it
superfluous and does not give effect to all of the words used by [the legislaBos]éy Med.
Inst., Inc. v. Kremer403 F.3d 672, 681 (9th Cir. 2005).

In addition,Officer Bayani'sstatementhat given the proximity of the crowd, he "did not

think [plaintiff] neededo give his presentation that loudlgttonglysuggests that the Santa Cruz

police understand the "necessary" exemption to cover First Amendment condyahi Becl. 1 5
(emphasis addedSimply put Officer Bayani appeaito havebelievel that even if plaintiff's
volume was "unreasonably disturbing,” his speech could not be restricted sf'ih@a@essary” to
achieve a lawful endThis is consistent with the declaration of Deputy Police Chief Steven Cl
who indicated that when making an arrest under Section 415, officers must "detelaine w
volume is reasonably necessary to communicate the message the speakgrtis deliner.”
Dkt. No. 24 (Clark Decl.) 1 5. The court therefore construeag¢hessargxemption to coveany
lawful activity, including public speech. So construed, the provisiearlyinvites "resolution on
an ad hoc and subjective basis," and is thus unconstitutiGnayned 408 U.S. at 108.

"[T]he unconstitutionality of a part of an Act does not necessarily defeat . valttigy of
its remaining provisions.'United States v. Jacksp890 U.S. 570, 585 (1968). Nonetheleks, t
court may not strike part of the ordinance, leaving the remainder intact, mvéleliprovision is
"so interwoven with others, that it cannot reasonably be presumed that theusgisieended the
statute to operate otherwise than as a whdlédre v. Fowinkle512 F.2d 629, 632 (6th Cir.

1975). Because the noise ordinance is conjunctive, prohibiting only those noises that are bq

unreasonably disturbirgndunnecessary, the court must assume that lawmakers intended the

regulation to operate as a wholéompare Jim Crocket706 F.2d at 489 (striking prohibition on
"unnecessary" noise but not "unreasonable" noise where the terms were digjuitieveourt
concludes that Section 9.36.080nvalid in its entirety and grants plaintiff's motion as to this

claim*°

19 The parties do not address whether théviddal officers are liable for enforcing an
ordinance the court now holds to be unconstitutionally vague. Typically, qualifiednitym
would apply under such circumstanc&eeGrossman v. City of Portlan®3 F.3d 1200, 1209
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B. Overbreadth

While the "necessary" clauseimpermissibly vaguethe courtrejects the contention that i
also enders the noise ordinance overbroad. A statute is unconstitutionally overbroaduiciés
within its prohibitions constitutionally protected condu@rayned v. City of Rockfoyd08 U.S.
104, 114 (1972). As noted, the ordinance prohibits only noises that are both unreasonably
disturbingandunnecessary. Thus, rather than restricting speech "delivered in a moderabe to
even a whisper, so long as it annoys another perBae 'Woo Kim774 F. Suppat 170,the
ordinance applies only to objectively intrusive sounds. If anything, the probkbnthei
ordinance is not that encompasses protected speech, but that it vests police officers with
unfettered discretion to exempt speech which could otherwise be constitutionalitpcbhiThe
court thus concludes that the overbreadth doctrine does not apply.

C. Equal Protection

Plaintiff last argues that the noise ordinance violates equal protectiorsbet@ives
special privileges to favored generators of noise;" i.e., providemsvefigment servicesDkt. No.
16 at 16. The court is not persuaded. As the sounds produced by garbage trucks and streg
sweepers are ngpeech, the "classifications" of which plaintiff complains do not regtriict
scrutiny. SeeVanguard Outdoor, LLC v. City of Los Angelé48 F.3d 737, 743 (9th Cir. 2011)
(equal protection clairbrought by member of a n@uspect clasis subject to rational basis
review unlesshe fundamental right of free speech is implicated). Under rational basw yawi
exanptionenacted to facilitate the provision of health and sakigted activitiegasily
survives™* Cf. One World One Family Now v. City & County of HonoJulé F.3d 1009, 1013
(9th Cir. 1996) ("Cities have a substantial interest in protecting thieetiesappearance of their

communities ...."). Defendants' motion for summary judgment as to this claim isdjrant

(9th Cir. 1994)"An officer who acts in reliance on a di#yacted statute or ordinance is

ordinarily entitled to qualified immunity)." However, as this question has not been briefed, the

court does not reach the issue of qualified immunity with respect to this claim.

1 In its staff report, the City Council explains that it adopted the exemption béthase
occasionally received noise complaints related to @adgning garbage collection and wanted t(
make it "unequivocally clear" that the noise ordinance did not ap@ych activities.SeeDkt.
No. 31 (City Council Agenda Report, Nov. 18, 2003) at 7.
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4, STATE LAW CLAIMS

Both parties also move for summary judgment on plainsféise law claimswhichare

based on the allegatiohdtplaintiff was wrongly arrested in violation of his constitutional rights.

Because of the factual issue described above, the motions are likewiskvdémeeit prejudice.
5. INJUNCTIVE RELIEF

Plaintiff seeks an injunction preventing defendants fiiaterfering with plaintiff's lawful
speech or arresting him under similar circumstances.” Compl. al&v énforcement agency
"may be enjoined from committing constitutional violations where there is prdafftteers
within the agency have engaged in a persistent pattern of miscdnd@ibhomas v. County of Los
Angeles 978 F.2d 504, 508 (9th Cir. 1992])ting Allee v. Medranp416 U.S. 802, 815-16
(1974). In Alleg the Supreme Court upheld a permanent injunction restraining further
unconstitutional conduct by various Texas state law enforcement officials who haduliyl
threatened, detained, confined, and physically assaulted union leaders engagadizing
efforts. Id. at 804-05, 815. In affirming the district court's injunction, the Supreme Court four
that the constitutional violations "were not a series of isolated incidents butadipgepattern” of
police misconductld. at 809.

Given the court's finding that the noise ordinance is unconstitutional on its face, it i
appropriate to enjoin its enforcemei@ee, e.gDupres v. City of Newpqrf78 F. Supp. 429, 435
(D.R.1. 1997) (enjoining municipality from enforcing noise ordinance found to be
unconstitutionally vague). The court declines, however, to contemplate a broaderanjunct
this case. Apart from plaintiff's claim that he was once with a friend whanappropriately
cited by unnamed Santa Cruz police officers while street preaching, therevislence
whatsoever of a pattern of police misconduct. Plaintiff does not dispute that pplsentent
policy requires officers initiating noiselated arrests to first determine that the noise level is
objectively unreasonable. Thus, to the extent that the officer defendants areofband violated
plaintiff's rights, there is no reason to belidvs injuries were naén "isolated incident.’Allee v,
416 U.S. at 80%ee alsdRizzo v. Goodet23 U.S. 362 (1976h(neteen constitutional violations

in a year's time, by only a small percentage of the police, didaroant injunctive relief)¢f.
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Wilkins-Jones v. County of Alamed2010 U.S. Dist. LEXIS 52834, at *7 (N.D. Cal. May 27,
2010) ("The speculative nature of any future arrest, particularly anlilegst, is insufficient to
warrant standing for injunate relief.").

Accordingly, the court grants defendants' motion for summary judgmempéeritiff's
claim for injunctive relief except insofar as he seeks to enjoin enforcemdrat wbise ordinance
in its current form.

[11. ORDER

For the foregoing reasons, the court orders as follows:

(1) Plaintiff's motion for summary judgment is granted as to his due process denied
without prejudice as to his free spee&lourth Amendmerand state law claims, and
denied with prejudice as to his free exercise, overbreadth and equal protestien cl

(2) The Officer Defendants' motion for summary judgmengianted as to plaintiff's free
exercise, overbreadth and equal protection claims, and denied without prejudice 4

his free speech, Fourth Amendment, due proaedsstate lawelaims.

(3) The City's motion for summary judgment is granted as to all claims except pkintiff’

due procesand state law claims

(4) The City is permanently enjoined from enforcing the noise ordinance astburre
drafted.

(5) Defendants' motion for summary judgment on the remainder of plaintiff's claim for,

injunctive relief is granted.

DATED: September 28, 2012

fomatam iy

Ronald M. Whyte
United States District Judae
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