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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
GUZIK TECHNICAL ENTERPRISES, INC,, CaseNo.: 5:11¢cv-03786PSG
ORDER RE: GTE’'S MOTION TO
STRIKE WESTERN DIGIT AL’S

UNTIMELY IDENTIFIED
WITNESSES

Plaintiff and Counterclaim Defendant,
V.

WESTERN DIGITAL CORPORATION, et al.,
(Re: Docket Nes. 227,233, 257, and 274)
Defendants and Counterclaim Plaintiffs,

and

WESTERN DIGITAL (THAILAND)
COMPANY LIMITED and
WESTERNDIGITAL (MALAYSIA)
SDN.BHD,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Amongits other claimsPlaintiff Guzik Technical Enterprises (“GTE”) accuses Defendant
Western Digital Corp., et &lcollectively, “Western Digital”) of infringing U.S. Patent No.
6,023,145the '145 patent”). Before the court are several motions brought by both parties:
(1) Western Digités Januaryl5, 2013, motion for partial summary judgment of noninfringemen

of the "145 @tent (“Januaryt5 MPSJ")* (2) Western Digital’s July 23, 2018)otion for partial

! SeeDocket No. 131.
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summary judgent of noninfringement of the '145 patent (“July 23 MPS3J3) Western Digital’s
motion for summary judgment on GTE's breach of contract cfai),GTE’s motion for summary
judgment that th&l45 patent is not anticipated or obvictand (5) GTE’s motion to strike three

of Western Digital's expert witnessesTheparties appeared for a hearing on these motions.

In this order, the court considers GTE’s motion to strike Western Digitdiisely
identified witnesses and the parties’ motions to file related documents unid&rigeacourt
considers the balana# the motions in companion orders.

Having considered the parties’ papers and arguments, the court DENIES GTE'S tooti
strike. The courlGRANTSIN-PART the parties’ motions to seal

I. BACKGROUND
A. Factual Background

The patents in this case descritsed drive disk test componertsHard drives consist of
magnetic disks on which data is written. Those magnetic disks encircle adnegéor spindle hub
that spins the disks. To access the data, the hard drive usessdduamssembly (“HSA\ith a
head mounted on a pivot-arm module and a magnetic positioner. The module and the positid
move the head above the spinning dislblingthe heado write data ontpor read data frogthe

disk.

? SeeDocket No. 235,

® SeeDocket No. 237,

* SeeDocket No. 238-2.

> SeeDocket No. 233,

® SeeDocket Nos. 238 and 251.

7 Except where otherwise noted, the court derives these facts from GTE’s icbmpla
SeeDocketNo. 1.
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The accuracy of the heads in accessing data on the disks is essential to there¢tescov
the hard drive. Increases in the data capacity of the magnetic disks demand atezrpggeision.
GTE purportedly addresséhis need with its hard drive testers, which analyze the performance
the heads. T©E sold testers to Redgite Corp. (“Rea€Rite”), a head manufacturer.
WesternDigital, which used t@urchase disk drive heads from Réd@ite, eventually acquired
ReadRite’s asset§.

GTE arguedoth ReadRite and Western Digital were subject to agresiséhat prohibited
reverse engineering, decompiling, disassembling, or deriving source codéTi6is products.
According to GTEWestern Digital violated the agreement and used GTE's testerstaliectual
property to develop two testers of its owme EH300 and the DCT-400T hese testersse servo
burst feedback and a thermal datimpensated closddop positioning system to deteirme the
accuracy of the heads.

GTE says that Western Digital also infringed the '145 patent in the procesthis-
infringement GTE seeks lost profitsOn December 2011, GTE served itsitial disclosures
specifically stating that it would seek both lost profits eeakonable royalties for Western
Digital’s infringement of the asserted patents and would sagkriafits for Western Digital’s
breach of its contracts with GT&. In pursuit of its lost profits claim, on February 29, 2012, GTH
servednterrogatories asking Westdbigital to identify all testers it developed in the United
States, explain why those testers did not infringe, and identify its employeesevho a

knowledgeable about those testersGTE also asked Western Digital to identifiyy efforts to

8 SeeDocket No. 79 at 1 19.
% SeeDocket No. 1 at ] 33.
19 seeDocket No. 275 at giting Docket No. 227, Ex. R at 8-9).

1 Seed. (citing Docket No. 227, Ex. F at 8).
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create a nofinfringing alternative to the asserted patéft#\ccording to GTE, it was not until
June 11, 2013, that Western Digidéntified for thefirst time four additional employees who are
also apparently knowledgeable abadnatWestern Digital could have buih 2007:William Cain,
Rob EatonTerry Farra, and Herbert Li® Western Digital no longer asserts that Mr. Lin
possesses useful information relation to the DBT té&t&elying on conversationgith these
individuals Western Digital’'slamages experMr. Pampinella, opinethatthenon-accusedBT
testercould have been built in 2007 and served as a noninfriradiemative to thaccusedCT-
400 testeryweakening GTE’s lost profits claim.
B. Procedural Background

In August 2011, GTE filethis patent suit against Western Digital alleging infringement ¢
U.S. Patent Nos. 6,023,145 (“the '145 patent”) and 6,785,@B8°085 patent”). The complaint
allegedWestern Digital’'s products infringdaims1-19 of the 145 ptentand claims 20, 21, 24,
25, 29, 30, 33, 34, 36, and 39 of the '0&Begmt. Western Digital answered and filed a
counterclaim alleging that th&45 patent and th&85 patent are invalid and that GTE infringes
four Western Digital patenttl.S. Patent Nos. 5,640,089 (“the '08&ent”), 5,844,420 “the '420
patent”), 6,891,696 (“the '696 patent”), and 7,480,116"116 patent”)™

The court denied Western Digital’s motion to dismiss sgtch case management
schedulé® with aFebruary 10, 2012, deadline for GTE to serve infringement contentions on

Western Digital and related documents in compliance with Patent L.R. 3-1 atfd BR2.court

121d. (citing Docket No. 227, Ex. F a7

31d. at 4 (citingDocket No. 227Ex. K at 45).
“1d. n.2,

1> SeeDocket No. 79.

18 SeeDocket No. 48.

4
Case N0.5:11¢cv-03786PSG

ORDERRE: GUZIK'S MOTION TO STRIKE WESTERN DIGITAL'S UNTIMELY
IDENTIFIED WITNESSES




United States District Court
For theNorthern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O W 0o N O 0N WwWN B O

held a clains constructiomearingon September 25, 2012, and issued its constructions from thg
bench.

On January 15, 2013, Western Digital first movedpantial summary judgmeroff
(1) invalidity and (2) noninfringemeraf claims 19, 11-16, and 17-18 of the '14%tent as well as
(3) noninfringement of claims 20 and 29 of the '085 patent. GTE oppossteYd Digital’s
motion and moved for relief under Rule 56(d). On March 12, 2013, the court heard argument
regarding the parties’ summary judgment motions.

On February 6, 2013, the parties agreed to modifgdlse scheduling ordetelaying the
close offact and experdiscovery and theelated deadlinér dispositive motion practice. The
trial date was continued from October 28, 2013, to December 2,'2013.

On April 30, 2013, GTE sought leave on shortened time to amend its infringement
contentions. GTE asserted that recently discovered evidence provided the requisiugedadr
leave to amend. GTE, however, did offer its proposed amended infringement contentions to
the court or Western Digitalinstead, GTE sought leave only on the grounds that it had good ¢
and Western jital would not be prejudiced based on its own assessment of its contentions.

On May 14, 2013, the court heard argument regarding GTE’s motideafor to amend its
contentions and the court issued its order the saydahying GTE'’s request for leave h@ court
made no finding regarding either GTE’s proffer of good cause or pogséjlalice to Western
Digital because, absent a review of the proposed infringement contentions, trmatlirtot

evaluate good cause possible prejudic®’

17 SeeDocket No. 57.
18 SeeDocket N0143.

19 seeDocket No. 194.
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On July 19, 2013, the court issued an order addressing the summary judgment motion
providing the court’s reasoning for its earlissued claim constructiorS. In theJuly 19 order, the
court held that the term “relatively short period of time” was indefiite thus rendered claims 17
and 19 of the '145 patent invalfd. The court also granted summary judgment in Western Digitd
favor on noninfringement grounds on claims 20 and 29 of the 'a8%pg? Finding GTE's
Rule 56(d) request persuasive, the court declined to rule on Western Digaabs flor summary
judgment on the issue of noninfringement of claims 1-9, 11-16, and 17-18 of theate4§, p
instead deferring the issue until the court addressed the partjgsctige dispositive motions filed
in July 2013. The court invited both GTE and Western Digital to submit additional brietng
before the courtd)egardinghow GTE’s subsequent discovery affected Western&igi
noninfringement arguments.

On July 29, 2013, the parties stipulated to disatisbcertain claims and counterclairfis.
Western Digital agreed to dismiss with prejudice Counts V, VI, VH,Hhl of its counterclaims-
specifically itsclaims that GTE infringed th®89 patent, the '420gtent, thé696 patent, and
the '116 @tent. In turn, GTE agreed to dismiss without prejudice Counts One, Two, Three, Fo
Five, Six, Seven, and Eight of its counterclaims, in which it sought declaratory judgiment

noninfringement and invalidity of Western Digital’s four patents at issue. GbEagreed to

20 seeDocket No. 224.

1 See35 U.S.C. §112(b) (‘The specification shall conclude with one or more claims particularl
pointing out and distinctly claiming the subject matter which the inventor or aneamntor
regards as the inventidh.

22 |n Western Digal’s original motion, Western Digital moved for summary judgment of claims
20, 21, 24, 25, 29, 30, 33, 34, 36, and S@eDocket No. 131-1. In GTE'’s opposition, GTE
addressed only claims 20 and 29 because GTE dropped claims of infringemenhgedgirds

21, 24, 25, 30, 33, 34, 36, and 3WeeDocket No. 222 at 8 n.3. The court thus addressed only
claims 20 and 29 of the '085 Patent in its ordeeeDocket No. 224.

23 SeeDocket No. 248.
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dismiss with prejudice its trade secret misappropriation claim against Western. BEjia
dropped alfemaining claims fronthe ‘085 patent.

This case has significantly narrowed from the parties’ maigclaims and counterclaims.
For clarity, the court identifies the remaining claims: (1) GTE’s infringenmamhspaning
claims1-16 of the '145 ptent, (2) Western Digital’slaim fordeclaratoryjudgment of
noninfringement and invalidity of the '085 and '14&t@nts and (3)GTE’s breach of contract
claim?

The court turns tthe motiors addressed in this order: GTE’s motion to strike
WesternDigital’s untimely identified withesseand relategealing motion$®

[I. LEGAL STANDARDS

A. Motions to Strike

Fed. R. Civ. P. 26(8))(A)(i) providesin part that'a party must, without awaiting a
discovery request, provide to the other parties: the name and, if known, the addresphodeaele
number of each individual likely to have discoverable imiation —along with tle subjects of that
information—asthat the disclosing party may use to support its claims or defenses,” unlass th
would be solely for impeachment. Parties have an ongoing obligation to supplement their
Rule 26(a) disclosurestiia timely manner if the party learns that in some material respect the
disclosure or response is incomplete or incorrect, and if the additional or cornefctimeation has
not otherwise been made known to the other parties” during the discovery moitegsiting.2°

“Rule 26(e) allows a party to ‘supplement or correct’ disclosures under Rule 26i(#0 add new

24 seeDocket No. 79.
25 seeDocket No. 238.

6 Fed.R. Civ. P. 26(e)(1)(A).
7
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witnesses who intend to offer entirely new evidence following the closesaddiry.”’

“Fed.R. Civ. P. 37(c) mandates that a party may not use evidence not previously disclosed as
required by Fed. R. Civ. P. 26(a) and 26(e) unless the court finds the failure to disdose wa
substantially justified or harmles&®”

Under Ninth Circuit law the court must bala®everal factors to determine if a party’s
failure to disclose was substantially justified or harmléss determining whether to preclude
introduction of evidence pursuant to FRCP 37, courts consider (1) the surprise to thgaasty a
whom the evidence would be offered; (2) the ability of that party to cure the su(Byidee extent
to which allowing the evidence would disrupt the trial; (4) the importance of the egjdec(5)
the nondisclosing party’s explanation for iffajlure to disclos¢he evidencé?® Pursuant to
Rule37(c)(1) ‘the burden is on the party facing sanctions to prove harmlessfless.”

B. Sealing Motions
“Historically, courts have recognized a ‘general right to inspect and cdpig pecords and

documents, including judicial records and documerits Accordingly, when considering a

2" Accentra Inc. v. Staples, In€ase No07-cv-5862ABC-RZX, 2010 WL 8450890, at *7
(C.D.Cal. Sept. 22, 2010Q(citing Ford v. Maricopa County Super. Court Dept. of Adult Probatiof
CaseNo. 08-cv-1977PHX-GMS, 2010 WL 2266719, at *3 (D. Ariz. June 4, 20¢{Rule 26(e)]
requires supplementation when a party learns that its prior disclosures areinespmcomplete
or inaccurate. . . . Rule 26(e) does not give a party carte blanche authority to dddsevter
discovery ha closed.”)).

8 Bolbol v. Feld Entm't, Ing.Case No. 5:1tv-5539-PSG, 2013 U.S. Dist. LEXIS 14981, at *11
(N.D. Cal. Feb. 1, 2013keealsoYeti by Molly, Ltd. v. Deckers Outdoor Cqrp59 F.3d 1101,
1106 (9th Cir. 2001) (noting information not disclosed pursuant to Rule 26(a) “may be introdu
if the parties’ failurdo disclose the required information is substantially justified or harfhless

29 3an Francisco Baykeeper v. W. Bay Sanitary Distl F. Supp. 2d 719, 733 (N.D. Cal. 2011)
(internal quotations and citations omitted).

30 yeti by Mlly, 259 F.3d at 1106.

31 Kamakanav. City & County of Honolulu447 F.3d 1172, 1178 (9@ir. 2006)
(quotingNixonv. Warner Commc’ns, Inc435 U.S. 589, 597 & n.7 (1978)).
8
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sealing request, “a ‘strong presumption in favor of access’ is the startirig ffoParties seeking
to seal judicial records relating to dispositive motions bear the burden of ovegctirai
presumption with “compelling reasons” that outweigh the general history ofssameéshe public
policies favoring disclosur&

Records attached nondispositive motions, however, are not subject to the strong
presumption of acces$. Because the documents attached to nondispositive motions “are ofter]
unrelated, or only tangentially related, to the underlying cause of actiongspauving to sda
must meet the lower “good cause” standard of Rule 28(&)s with dispositive motions, the
standard applicable to nondispositive motions requires a “particularized shdtiire “specific
prejudice or harm will result” if the information is disclos€d“Broad allegations of harm,
unsubstantiated by specific examples of articulated reasoning” will notestfffis protective
order sealing the documents during discovery may reflect the court’s previeusidation that

good cause exists to keep the wiments sealetf, but a blanket protective order that allows the

32|d. (quotingFoltz v. State Farm Mut. Auto. Ins. C831 F.3d 1122, 1135 (9th Cir. 2003)).
*1d. at 1178-79.

% See idat 1180.

%d. at 1179 (internal quotations and citations omitted).

% 1d.

37 Phillips ex rel. Estates of Byrd v. Gen. Motors Cp&fl7 F.3d 1206, 1210-11 (9th Cir. 2002);
seeFed. R. Civ. P. 26(c).

% Beckman Indus., Inc. v. Int'l Ins. G866 F.2d 470, 476 (9th Cir. 1992).
39 Seekamakanad47 F.3d at 1179-80.
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parties to designate confidential documents does not provide sufficient judrai@hy to
determine whether each particular document should remain $8aled.

In addition to making particularized showings of good cause, parties moving to seal
documents must comply with the procedures established by Civ. L.R. 79-5. Pursuant to
Civ. L.R. 79-5b), a sealing order is appropriate only ugmequest that establishes the document
is “sealable,” or “privileged or protectable as a trade secret or othezmatiled to protection under
the law” “The request must be narrowly tailored to seek sealing only of sealableamatet
must conform with Civil L.R. 7%(d)”** “Within 4 days of the filing of the Administrative
Motion to File Under Seal, the Designating Party must file a declarati@gased by subsection
79-5(d)(1)(A) establishing that all of the designated material is sedl&ble.

[ll. ANALYSIS

A. The Surprise to GTE

The court first assesseden GTE had any indicatidvir. Pampinellamight rely on
“private” conversations with the disput®¥destern Digitaemployees. GTE argu®gestern Digital
identified theemployees as having knowledge about “acceptable alternatives for the accused

Western Dgital testers and the Guzik V2002 testens¢luding the DBT testefpr the first time

0 SeeCiv. L.R. 79-5(d)(1)(A) (“Reference to a stipulation or protective order thavsla party to
designate certain documents as confidential is not sufficient to establistdtatraent, or
portions thereof, are sealable.”).

1 Civ. L.R. 795(b). In part, Civ. L.R. 79-5(dL) requires the submitting party to attach a
“proposed order that is narrowly tailored to seal only the sealable matehiali “lists in table
format each document or portion thereof that is sought to be $eaédn “unredacted version of
the document” that indicates “by highlighting or other clear method, the portidms dbtument
that have been omitted” from the redacted version.

2 Civ. L.R. 79-5(e)(1). The Civil Local Rules have recently been amended shottiemitme
available to the designating party to file a supporting declaration from sevetodays days. As
this rule change was only recently implemented the court applies the pricoff@mw L.R. 79-5
for the purposes of this order.

10
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on June 11, 2013, the same day that the parties exchanged their rebuttal expeff r@perts.
surpriseGTE faced was exacerbated WesternDigital’s failure to idenify the DBT tester, why
the DBT tester did not infringe GTE'’s patents, and the relevant witnessgsriogatory
responses?

Western Digitakcounters that GTE cannot be surprised ¥Wastern Digital'was only able
to respond fully to GTE'’s lost profitheory” after GTE adequatetiisclosed it “for the first time
in GTE’s damages expert repoff.”As to the interrogatoriesyestern Digital'objected to the
extremeover breadtlof the interrogatories and also objected to the term “Tester’ as being “vag
ambiguous, over broad, [and] unduly burdensoffieWestern Digitakcannot be held responsible
for not responding to GTE's interrogatories with respect to the DBT becausknohadication
that the term tester included the DBThelonly testers GTE identified in its pleadings,
infringement contentions, and discovery responses Wexstern Digitds EH-300 and DCT-400
and their predecessor&urthermore, “GTE never moved to compel or provided any basis to se
discovery beyond the scope of its own contentidAsGTE cannot claim surprise at the
identification of two of the rebuttal witnesses, Mr. Easton and Mr. Fageause thefwere made

known to GTE during discovery spécally in the context of the DBT testef®

43 Docket No 227 at ] 16, Ex. K.

*4 SeeDocket No. 227 at 1 9, Ex. F; 11 7-8, ExsEDY{ 1112, Exs. H-] 110 Ex. G The court
notes that, in addressing the surprise it faced, GTE raised unrelated discqwatgsdisat are not
properly considered for the purposes of resmthis motion.

> Docket No. 256t 12
“|d. at 9 ¢iting Docket No. 258, Ex. &t 2.
“71d.

“8 Docket No. 256t 12 seealsoDocket No. 258Ex. Q at259:8-10, 330:2-16, 331:9-12,

342:9-12, 430:18-431:5, 466:467:19; Ex. Wat 246:10-247:4, 265:17-20, 281:2-282:4.
11
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There is no real dispute that GTE was surprised by the late disclodestdrn Digitak
witnesses This factor favors granting GTE’s motion.
B. GTE’s Ability to Cure the Surprise

GTE claims that to cure therguise it would need to substantially replictite discovery it
has taken with regards Western Digitak accused testeend update its expert repodisgreat
expense GTE identifies four lines of additional discovery: (1) whethestern Digitacoud
make the DBT tester viable during the relevant timeframe, (2) how long itiiekeé to develop
and launch the DBT tester, (3) whether the DBT tester would work for Allestern Digitak
programs or just a subset, and (4) what factors didesternDigital’s decision to rely on the
accusedCT-400 tester in favor ache DBT tester.GTE argueshatWestern Digitdk proposed
solution —permitting GTE to take at least three additional fact withess depositions and suypler
its expert reports-is inaufficient given that GTE must now prepare for trial.

Western Digitakesponds that “the cost of taking fact depositions now is the same as it
would have been before the close of fact discovéty&ny additional cost GTHEnust swallow by
amendhg its expertreport is “a direct result of GTE'’s calculated decision to conceal its loftspr
damages theory until after the close of fact discoveh\Western Digitapoints out GTE has
already deposed tw&estern Digitakengineers, JD Buttar d ahir Ali, “at length about the DBT,
its capabilities, its limitations, its uses, how it compares to other Western Digitlaigbion testers,
and why Western Digital ultimately decided to adopt the BIOU instead of the DBT tester for

high-volume, production testing* Moreover, GTE asked “multiple deponents what Western

49 Docket No. 256 at 12.
%01d. at 13.

51 SeeDocket No. 258Ex. Q at267:18-268:22, 269:17-272:21, 537:5-53828, Wat 180:5-17,
250:1-253:18, 279:21-288:14; 466:6-468:24.

12
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Digital would have done had it not been able to use the DBWestern Digitabrgues that
GTE’s claim that deposing three additional witnesses would be unduly burdensome in the mg
leading up to tal is illusory in light of GTE’s ability to depose twelve fact witnesses anehdef
nine of its own witnesses during the final two months of fact discovery in this Essgly, any
burden on GTE has been reduced further by the parties’ work towards/imgrthis case.

On the record presented by the parties,dourt finds that GTE shoule able to
significantly cure the surprise by deposing the relevant witnesses. attos favors denying
GTE’s motion.

C. The Extent to Which Allowing the Evidence Would Disrupt the Trial

GTE argues “the only way to avoid undue prejudice to GTE is to delay the entire case
schedule”and that GTE is vigorously opposed to such a chahge.

Western Digitakesponds that it identified the witnesses to GTE on June 11 close to six
months before the December 2, 2013, trial date in this d&@estern Digitabelieves therés
plenty of time for GTE talepose these witnesses, investigate furtired,update its expert reports
while preparing for trial. Moreover, it was GTE and Wastern Digitalwho waited more than six
weeks to file its motion to strike, so GTEnst a completely innocent actor

The court does not believe that taking three additional depositions would be overly
disruptive. This factor favors denying GTE’s motion.

D. The Importance of the Evidence

GTE argues that the withesses occupy {pgifile positions at Western Digitahd

therefore it is inconceivable that Western Digftabuld not have known about the existence of

these employees as well as their potential relevance to this casatil well after the close of fact

°2 Docket No. 258, Ex. @t281:11-21, 512:21-517:1&x. W at 285:10-286:10; 466:6-468:24
Ex.V at 268:8-271:11.

3 Docket No. 233 at 14.
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discovery.® Therefore, these witnesses were clearly important and there “is no goodtressson
witnesses were not formally disclosed sooner than six hours” BAfeseern Digitakerved its
responsive expert repott. “It is highly prejudicial to require GTE to respond to previously
undisclosed evidence that is ‘highly important’ while at the same time preparaagésor
trial.”®

Western Digitalrgues that thenportance of thevidencecuts in the other directiorGTE
moves the court to keep out witnessdmse testimony rebuts GTE’s claim that Western Digital

should pay over $140M to account for lost profits. “The additional witnesses possess kaowle

that directly relates to and refutes specific factual assertions yimde@TE’s claim for lost profit

damages> For exampleWestern Digitabrgues that William Cain “may testify regarding GTE’$

assertion that tester sales are ‘inelasticl that Western Digital would have bought the exact sar
number of testers even if they cost more than ttinees as much® Further, all othe witnesses
possess “information responsive to GTE'’s statement in the Wagner Report tlogieltheéng cost
of the DBT tester is twice as high as that of the B4DD tester.”™

These witnesses support key evidence\Weastern Digitalkcan offer to counter GTE’s lost
profits damages theory. This factor favors denying GTE’s motion.
E. Western Digital’'s Explanation for Its Failure to Disclose the Evidence

GTE argues thatvestern Digitdk explanation for its failure to disclose these four

witnesses, that Western Digiepected a reasonable royalty case and not a lost profits case,

>*1d. at 16.

% d.

*® Docket No. 275 at 13.

>" Docket No. 256 at 14.

8 1d.

*91d. at 1415 (citing Docket No. 258, Ex. K. at ] 72).
Case N0.5:11¢cv-03786PSG H

ORDERRE: GUZIK’S MOTION TO STRIKE WESTERN DIGITAL’S UNTIMELY
IDENTIFIED WITNESSES




United States District Court
For theNorthern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O W 0o N O 0N WwWN B O

strains credulity Certainly, Westar Digital must have anticipated that the existence “of suitable
non-infringing alternatives to GTE'’s patented technologies” would be an impa@sac®® GTE
points to its Initial Disclosures served on December 9, 2011, which stated thatddmagld
include lost profits.®* Moreover, even if GTE sought ordyreasonable royalty in this case, the
issue of nonnfringing alternatives would be relevant to a damages analysis recreating th
hypothetical negotiation.

Western Digitaresponds that “GTE’s failure to disclose its damages contentions during
fact discovery period” necessitated “the addition of these rebuttal witd@éssignificantly,

“GTE did not explain its asserted damages or even confirm what measureagfedainvas
seeking until May 21, 2013, after the close of fact discov&ry.”

Western Digitdk failure to disclose the evidence until six hours before it submitted its
responsive damages expert report does not inspire confidence. Even if GTE did not cenfirm
pursuit of lost profits until May 21, 2013, there was little reason to wait until June 11, 2013 to
disclose the individuals at issu&his facor favors granting GTE’s motion.

On balance, howevehe court finds that striking the latglded witnesses is not warranted
In circumstances such as these, ¢cbart’'sgoalalwaysis to resolvehecase on the merits so long
as undue prejudice can be avoidétere, anyprejudice toGTE maybe mitigated by allowing
GTE todepose the three disputeitnesses at a time and locatioonveniento GTE. The
depositions shall not exceed two hours each and shall be completed no later than

November 29, 2013.

0 Docket No. 233 at 15.
®1 Docket No. 227 at ] 2Ex. R.
%2 Docket No. 256t 15

®31d.
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V. SEALING ANALYSIS

A. GTE’s Motion to Strike

GTE seekdeave to file under seal (pprtions of GTE’s Motion to Striké/estern Digitdk
Untimely-Identified Witnesses; (2) the Declaration of Anne M. Rogaski (“the Rogaski
Declaration”) in support of its motion; and (3) Exhibits D, E, H, I, M and O-Q to the Rogaski
Declaration. GTHiled the sealing motion because it believied documets at issue contain
“contain confidential and/or proprietary information of Western DigitalWestern Digitafiled a
timely declaration in support of GTE’s sealing motion where it acknowledgecdetilatigsis not
warranted with regard to GTE’s motion to strike, the Rogaski Declaration, anoitsxj I, P, and
Q the Rogaski Declaratidti. Western Digitadoes seek leave to fiexhibits E, H, M, and O
under seal In its supporting declaratiofWestern Digitaklso further limits its redactions to
targetecexcerpts from those exhibité\fter reviewingWestern Digital’s declaration and the
exhibits, the court is convinced thAtestern Digitahas met the good cause standard. GTE'’s
request to seal Exhibits E, H, M, and O to the Rogaski Declaiat@RANTED. GTE’s request
to sealthe motion to strike, the Rogaski Declaration, and Exhibits D, I, P, and Q to the
RogaskiDeclaration is DENIED.
B. Western Digital’'s Opposition to GTE’s Motion to Strike

Western Digitarequests leave to file under seal Ekhibits B, C, I, K-Q, and T-W to the
Declaration of Michelle P. Woodhouse (“the Woodhouse Declaration”) and (2) portions of
Western Digitdk opposition to GTE’s motion to strikéVestern Digitarepresents that
(1) Exhibits L-Q, T, and V-W to the Woodhouse Declaration contéestern Digitak

confidential information relad to its “business operationaiid (2)ExhibitsB, C, I, K, and U

64 seeDocket No. 228 at { 3.

%5 SeeDocket No. 245.
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contain GTE’s information designated “Confidenti&Highly Confidential— Attorney Eyes
Only” or thatWestern Digitabelieves is confidential based on discussions with GTE’s coffhsel.
Each group of exhibits is considered below.

1. Exhibits L-Q, T, and V-W to the Woodhouse Declaration

Western Digitakeeks leave to filExhibits L-Q, T, and VW under seal. These exhibits
purportedly contaitWestern Digitak confidential informatiorf! Western Digitaimakes a
blanket, general assertion in a sworn declaration that the “parties’ cordigmterest therefore
overcomes the right gfublic access to the record, as a substantial probability exists that the
parties’ overriding confidentiality interest will be prejudiced if the redsmbt sealed®®
WesternDigital’'s generic argument for sealing thesénibitsis that these documents contain
“confidential information regarding Western Digital’s business operatidh§Vestern Digitahas
not made a particularized showing that specific prejudice or harm will resultirfféreation is
disclosedhat satisfies the good cause standaktbstern Digitak request with respect to
Exhibits L-Q, T, and WV is DENIED.

2. Exhibits B, C, I, K, and U

Pursuant to Civ. L.R. 79-5(e)(1) GTE filed a timely declaration in support of
WesternDigital's sealing motion that individually addresses Exhibits B, C, I, K, and U of the

Woodhouse Declaratioff. After reviewing GTE's representations and the exhibits, the court is

% seeDocket No. 257-ht 1-4.
7 See id.
%8 4.

%9 See idat 23, 11 5-11 and 14. The court further notes that WD made an apparent typograpl
error in not claiming Exhibit V contained confidential information regarding $¥iDsiness
operations.See idat 3, 1 13 (“This document was designated Highly Confidential—Atsne
Eyes Only and contains confidential infration regarding Western Digits.”).

0 seeDocket No. 26&t 11610.
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convinced that GTE has met the good cause standéastern Digitak request tseal Exhibits B,
C, I, K, and Uis GRANTED.

3. Western Digital’s Opposition to GTE’s Motion to Strike

Western Digitablso seeks leave to fifgortions of its opposition to GTE’s motion to strike
under seal As outlined above, the couras grantedVestern Digitdk underlyingsealingmotion.
Western Digitdk request to seal portions of its oppositgmilarly is GRANTED to the extent the
underlying sealing requests have also been gramiéstern Digitamust unseal the redactions
within its opposition that cite material thaurt has determined may not lsaed.
C. GTE’s Reply in Support of Its Motion to Strike

GTE requesti&eave to fileits reply brief in support of its motion to strike and Exhibit A to
the Declaration of David L. Shaul (“the Shaul Declaratianidler seal*

The reply brief “relies on and cites to confidential portions” of Exhibit A to the
ShaulDeclaration and “deposition testimony of Tahir Ali raised in Western Digital{zo@on,
as well as to the expert report of James Pampih&ll&Vestern Digitadesgnated the Ali
transcript and the Pampinella expert report as “Highly Confidential — Attsr&ggs Only.”
“GTE’s Reply further cites to and relies on portions of the expert report of Michaeiéi’aghich
GTE designated as “Highly ConfidentialAttorneys’ Eyes Only.** GTE filed atailored
declaration supporting the sealing of the Wagner R€pdPursuant to Civ. L.R. 75¢e)

WesternDigital filed a timely, tailored declaration supporting the sealing of its confidential

I SeeDocket No. 274 at 2.
2Docket No. 274t at 12.
B Seeidat 2.

1d. at 2

> See id.
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information.”® After reviewing the declarations and the requested redactions, the court is
convinced the good cause standard has been met. GTE’s motion to seal portions of its reply in
support of its motion to strike and Exhibit A to the Shaul Declaration is GRANTED.

IT IS SO ORDERED.

Dated: November 18, 2013

Pl S Al _-

PAULS. GREWAL
United States Magistrate Judge

76 See Docket No. 292.
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