Guzik Technical lnterprises, Inc. v. Western Digital Corporation et al Doc. 465
1
2
3
4
5
6
7 UNITED STATES DISTRICT COURT
8 NORTHERN DISTRICT OF CALIFORNIA
9 SAN JOSE DIVISION
© 10 GUZIK TECHNICAL ENTERPRISES, INC., ) Case No0.5:11cv-03786PSG
£ )
g 1 Plaintiff and Counterclaim Defendant, OMINBUS ORDER RE: SEALING
53 ) MOTIONS
20 12 V. )
9“6 )  (Re: Docket Nos298, 309, 316, 32342,
20 13 WESTERN DIGITAL CORPORATIONetal, ) 348, 363, 365, 367, 371, 379-2, 385, 389,
o8 ) 392, 406, 407, 421, 425, and 456)
nF 14 Defendats and Counterclaim Plaintiffs, )
Qe )
gsc 15 |l and )
he )
S 3 16 WESTERN DIGITAL (THAILAND) )
= COMPANY LIMITED and )
S< 17 || WESTERNDIGITAL (MALAYSIA) )
5 SDN.BHD, )
L 18 )
Defendants. )
19 )
20 Plaintiff Guzik Technical Enterprises (“GTE”) and Defendants Western Digital Corp., et|al
21 (collectively, “Western Digital”have each filed various sealing motions. In the interest of
22
expediency the court presumes familiarity with the background of thi @adeurnsmmediately
23
to the motions before it.
24
25
26
27
! Unfamiliar readers are directed to three of the court’s recent summarggutigrders.
28 || seeDocket Nos. 442, 443, and 445.
1
Case No0.5:11¢cv-03786PSG
OMINBUS ORDER RE: SEALING MOTIONS
Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/5:2011cv03786/243651/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2011cv03786/243651/465/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o hN WwWN B O

I. LEGAL STANDARD S
A. Sealing Motions

“Historically, courts have recognized a ‘general right to inspect and cdpig pecords and
documents, including judicial records and documerfts&tcordingly, when considering a sealing
request, “a ‘strong presumption in favor of access' is the starting polPéfties seeking to seal
judicial records relating to dispositive motions bear the burden of overcoming suenmtéeon
with “compellingreasons” that outweigh the general history of access and the public policies
favoring disclosuré.

Records attached to nondispositive motions, however, are not subject to the strong
presumption of acceSsBecause the documents attached to nondispositive motions “are often
unrelated, or only tangentially related, to the underlying cause of actiongspardving to seal
must meet the lower “good cause” standard of Rule 26@3.with dispositive motions, the
standard applicable to nondispositive moticeguires a “particularized showingthat “specific
prejudice or harm will result” if the information is disclosedBroad allegations of harm,
unsubstantiated by specific examples of articulated reasoning” will notesUffigorotective order

sealingthe documents during discovery may reflect the court’s previous determinatigoola

2 Kamakanav. City & County of Honolulu447 F.3d 1172, 117®th Cir. 2006)
(quotingNixonv. Warner Commc’ns, Inc435 U.S. 589, 597 & n.7 (1978)).

% |d. (quotingFoltz v. State Farm Mut. Auto. Ins. C831 F.3d 1122, 1135 (9th Cir. 2003)).
“1d. at 1178-79.

® See idat 1180.

®1d. at 1179 (internal quotations and citations omitted).

"1d.

8 Phillips ex rel. Estates of Byrd v. Gen. Motors Cp8017 F.3d 1206, 1210-11 (9th Cir. 2002);
seeFed. R. Civ. P. 26(c).

® Beckman Indus., Inc. v. Int'l Ins. G@66 F.2d 470, 476 (9th Cir. 1992).
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cause exists to keep the documents sefledt a blanket protective order that allows the parties
designate confidential documents does not provide sufficierdigdidicrutiny to determine whether
each particular document should remain se&led.

In addition to making particularized showings of good cause, parties moving to seal
documents must comply with the procedures established ldyl(R: 79-5. Pursuant to
Civil L.R. 79-5(b), a sealing order is appropriate only upon a request that establishes thentiocl
is “sealable,” or “privileged or protectable as a trade secret or otherwise etatifiextection under
the law.” “The request must be narrowly tailoredseek sealing only of sealable material, and
must conform with Civil L.R. 7%(d).”** “Within 4 days of the filing of the Administrative
Motion to File Under Seal, the Designating Party must file a declarati@gased by subsection
79-5(d)(1)(A) establishing that all of the designated material is seal&ble.”

[I. ANALYSIS

A. August 27, 2013 Presentation at Dispositive Motion Hearing

The parties jointly seek leave to file portions of presentations from the healdnioefere
the undersigned on August 27, 2013 under ¥edi. particular, the parties seek leave to file:
(1) GTE’s presentatin in opposition to Western Digital’s motion for summary judgment regardi

GTE’s breach of contract claim, (2) GTE’s presentation in support of its motginke,

10 seekamakanad47 F.3d at 1179-80.

1 SeeCiv. L.R. 79-5(d)(1)(A) (“Reference to a stipulation or protective order thawsla party to
designate certain documents as confidential is not sufficient to establishdt@atraent, or
portions theeof, are sealable.”).

12 Civ. L.R. 795(b). In part, Civ. L.R. 79-5(d)L) requires the submitting party to attach a
“proposed order that is narrowly tailored to seal only the sealable matehiahi “lists in table
format each document or portion teefthat is sought to be seafeand an “unredacted version of
the document” that indicates “by highlighting or other clear method, the portioms dbtument
that have been omitted” from the redacted version.

13 Civ. L.R. 795(e)(1).

14 SeeDocket No. 298.
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(3) GTE’s presentation in support of its motion for summary judgment of validity ol e ’
patent, and (4) Western Digital’'s presentation in support of its motion for sunudgryent on
the breach of contract claim. The court has reviewed the parties’ represengddingside the
redacted presentations and believes that sealing is wadrafhe parties joint request is
GRANTED.

B. GTE’s Trial Brief

GTE seeks leave to filportions of its trial brief as well as Exhibits A aneHDunder seat®
GTE filed a declaration in support of its requEsiVestern Digital filed a timely declaration in
support of GTE’s sealing requégt.The court will address each in turn.

Exhibit A is the 1996 contrabetween GTE and Red&ite. Exhibit Amay be filed under
seal.

Exhibit D is the 2004 contract between GTE and Western Digital. Exhiiaybe filed
under seal.

Exhibit E is Dr. Klopp’s expert reportit contains “significant references to and discussio
regarding the technical features of GTE'’s head/disk testers and componesuf dewell as
comparisons to Western Digital's headldtesters*® Exhibit E may be filed under seal.

Exhibit F contains excerpts from Dr. Phinney’s expert report that containsfitsagi
references to and discussion regarding the technical features of GTE'’s heimdteis, as well as
softwarerelatedfunctionality.”® Exhibit F may be filed under seal.

Exhibit G contains excerpts of Dr. Phinney’s rebuttal expert report. GTEé®likis

1> SeeDocket No. 342.
1 SeeDocket No. 342-1.
7 SeeDocket No. 376.
'8 Docket No. 342-1 at 6.
Yid.at 7.
4
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document contains information designated confidential by Western i E’s supporting
declaration only offes a generalized statement that Exhibith@as' confidential information about
Western Digital’'sAccused Product and Western Digital’'s confidentiality interest therefor
overcomes the right gfublic access to the record, as a substantial probability éxagtg/estern
Digital’s overridingconfidentiality interest will be prejudiced if the record is not se’4téd.
WesternDigital's declaration does not satisfy the good cause standard. Exhmitay@ot befiled
under seal

Exhibit H contains financial data introduced during Mr. Wagner’s deposition.exXibit
“contains significant references to GTE’s confidential financial and sadlermation, including
confidential pricing information and references to GTE’s operating maitfingxhibit H may be
filed under seal.

The underlying trial brief “contains significant references to and disnus$iGTE’s
business relationships, among other information that is referred to in the Requadéed S
Documents.?®* Although GTE does not seek to seal the entia toriief, it asks the court to seal a
substantiaportion of it>* After reviewing the trial brief the court agrees that some, but not all,
proposed redactions are warranted. The following redactions may not be filedealder s

Page 4, lines 18-19, 255

Page 5, lines-4, 27

Page 7, lines 18-19

Page 8, line 27

0 See idat 7 13.

I Docket No. 376 at 1 9.

22 Docket No. 342-1 at 1 8.

2Id.at79.

4 See idat 7 10. i
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Page 9, lines-b, 13

Page 11, lines 24-27

Page 13, lines 7-13

Page 14. lines 1-7

Page 16, lines 18-28

Page 17, lines 1-2, 4-8, 11-12, 14-16

Page 18, lines 25-27

Page 19, lines 10-12

Page 20, lines 2-8, 11-16, 18-23

Page 21 lines-19, 2126

Page 24, lines 13, 15-16

Page 32, lines 13-15, 20

Page 33, lines 4-11, 126

Page 34, lines 1-16

Page 36, lines 15-20

All other proposed redactions may remain.

As detailed above, GTE’s request to seal portions tfigtisbrief and related exhibits is
GRANTED-IN-PART.
C. Western Digital’s Trial Brief

Western Digital seeks leave to file a redacted version of its trial brief sadkbecause it
contains informatin designated by GTE as confidenfi2lGTE submitted a timely declaration
supporting Western Digital’s sealing requésifter reviewing GTE’s declaration and the

alongside the requested redactions, the court finds sealing to be warrantdrn\Pegital’s

25 seeDocket No. 348.

26 seeDocket No. 375.
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request is GRANTED.

D.

exhibits under sedf. Although Westermigital failed to comply with Civil L.R. 7%(e)(1) and
filed a supporting declaration more than four days after GTE'’s sealing maigocourt will
consider the declaratidfi. By its motion, GTE asks the court to seal portions of 20 documents.
The court will address each in turn.

1.

GTE’s MILs Nos. 1-10

GTE seeks leave to file portions of some of its motions in limine as sveligporting

Exhibit 8 consists of excerpts from the deposition transcript of Mr. Pampinella.
Western Digital claims the testimony discusses Mr. Pampinella’s conversatitdms
Western Dyital employees regarding confidential business matféréfter reviewing
Exhibit 8 in light of Western Digital’'s declaration, the court finds that sgdhia

exhibit is not warranted. Exhibit 8 may not be filed under seal.

Exhibit 9 consists oéxcepts from the deposition transcript of Mr. Buttar. GTE relied
on Western Digital’'s designation that Exhibit 9 contained Western Digital’ sdemmial
information. Western Digital submitted a written declaration that sealing Exhil@s9 v
not warranted® Exhibit 9 may not be filed under seal.

Exhibit 12 consists of excerpts from Dr. Messner’s expert report. This reporinsonta
“information regarding GTE'’s head/disk testers and trade secrets” tlat&@siders

13t

confidential’™ The report also contains information “regarding the structure and

" seeDocket No. 371.

8 SeeDocket N. 410 and 431.
2% Docket No. 410 at ¥ 9.

¥1d. at 5.

%! Docket No. 371-1 at § 11.

Case N0.5:11cv-03786PSG
OMINBUS ORDER RE: SEALING MOTIONS

7

=~




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o hN WwWN B O

function of the accused products” that Western Digital considers highly seriiti
Western Digital acknowledges “that a redacted version of this document cagdbe fil
however, subject to the agreement of the pgriiall defer filing a redacted version
until Guzik has a chance to further review this docum&hiThe docket reflects the
parties’ apparent failure to file a redacted version of ExhibitExhibit 12 may not be
filed under seal.

Exhibit 21 consists of GTE’s interrogatory responses dated January 12, 2012. These
responses identify “technical descriptions of trade secrets” asserted bagairist
Western DigitaP* Because GTE does not believe the entire exhibit needs to be
redacted, it submitted proposed redactiohise redacte@xhibit may be filed under
seal.

Exhibit 22 consists of excerpts from Dr. Klopp’s expert report. The report “containg
significant references to and discussion regarding the technical fedtGEE's
head/disk testers” and “ogparisons to Western Digital's head/disk testérs.”
WesternDigital filed a declaration supporting the sealing of Exhibit ERhibit 22may
be filed under seal.

Exhibit 23 consists of excerpts from Dr. Talke’s expert rep@GTE relied on
WesternDigital's designation that Exhibit 23 contained Western Digital’s confidentia]
information. Western Digital submitted a written declaration that sealing Exhibit 23

was not warranted® Exhibit 23 may not be filed under seal.

32 Docket No. 410 at § 10.

34 Docket No. 371-1at § 12.
%1d. at 7 13.
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10.

11.

Exhibit 24 consists of excerpts from Dr. Talke’s rebuttal expert report. Thisiexhi
“identifies and discusses GTE’s design choices with respect to certain cortgpohits
head/disk tester products, which it treats as highly confidential and regardisiable
trade secret informimn.”®” Exhibit 24 may be filed under seal.

Exhibit 25 consists of excerpts from Dr. Messner’s rebuttal expert report. xhiste
provides information “regarding the structure and function of the accused produtts’
Western Digital considers highly sensitite As with Exhibit 12, the court believes
sealing all ofExhibit 25 is not warranted. The exhibit may not be filed under seal.
Exhibit 26 consists of excerpts from the deposition transcript of Dr. Talke that provi
“descriptions of the function and structure” of Western Digital prodiicBecause
Western Digital has not pointed out with particularity what information warrants
sealing, it has not met the good cause standaxtibiE26 may not be filed under seal.
Exhibit 27 consists of excerpts from the deposition transcript of Dr. Messner. GTE
relied on Western Digital’'s designation that Exhibit 27 contained WesteraRig
confidential information. Western Digital submitted a written declaration that sealin
Exhibit 27 was not warranteéd. Exhibit 28 may not be filed under seal.

Exhibit 28 consists of excerpts from Mr. Jestice’s expert report that “quotes and
borrows figures from confidential manuals (e.qg., software and user gp&hégining to

GTE’s head/disk tester products” and in&@adignificant citations to GTE'’s source

%1d. at§ 5.

3" Docket No. 431 at { 5.

38 Docket No. 410 at § 12.

1d. at 7 13.

401d. at 1 5.
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12.

13.

14.

15.

16.

17.

code*! The exhibit may be filed under seal.

Exhibit 29 consists of excerpts from the deposition transcript of Mr. Jestice. éBadt r
on Western Digital’'s designation that Exhibit 29 contained Western Digital’s
confidential information. Western Digital submitted a written declaration that sealin
Exhibit 29 was not warranteéd. Exhibit 29 may not be filed under seal.

Exhibit 30 consists of excerpts from Mr. Jestice’s expert report thattifigds file

names for GE’s highly confidential source code for its head/disk tester products,
which relate to their functionality”® Exhibit 30 may not be filed under seal.

Exhibit 33 consists of excerpts from Dr. Phinney’s expert report that makes
“significant” reference torad discussion of “the technical features of GTE’s head/dish
testers, as well as softwarelated functionality.** Exhibit 33may be filed under seal.
Exhibit 34 consists of excerpts from Dr. Phinney’s expert rebuttal report thas make
“significant” referance to and discussion of “the technical features of GTE’s head/dis
testers, as well as softwarglated functionality.*> Exhibit 34may be filed under seal.
Exhibit 35 consists of excerpts from Dr. Messner’s supplemental expert tiegiort
“refers to and quotes confidential technical information regarding GTERd/thisk
tester products from GTE’s V2002 tester user gufeThe redacted exhibit may be
filed under seal.

Exhibit 37 consists of excerpts from a Western Digital presentatiepared for

“ Docket No. 431 at § 7.
“2Docket No. 410 at { 5.

43 Docket No. 431 at 7 9.

* Docket No. 371-1 at ] 14.
*>Docket No. 371-1 at { 15.
“®Docket No. 431 at 7 13.
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Rule408 settlement discussions “that contains confidential settlement information t
Western Digital considers to be highly sensitife.Only page 25 of hibit 37 may be
filed under seal.

18. GTE seeks leave to file its MIL No. 1 undsal, because it cites materialttha
WesternDigital designated confidentiaWestern Digital makes a general claim that
sealing is warranted because samaerialin MIL Nos. 1, 4, and 8nakes reference to
“the structure and function of the Accused Padii*® The general statements in
Western Digital’'s declaration do not point out with particularity why sealing is
warranted.The motion may not be filed under seal.

19. GTE seeks leave to file its MIL No. 4 under seal, because it cites material that it
believes is sealable. GTE argues the motion “contains significant references to ang
discussion of technical features” of GTE’s head/disk teteAsdter reviewing the
proposed redactions the court agrees that sealing is warranted. The reddicted m
may befiled under seal.

20. GTE seeks leave to file its MIL No. 8 under seal, because it cites material that
WesternDigital designated confidentialWestern Digital makes a general claim that
sealing is warranted because some material in MIL Nos. 1, 4, and 8 refitesce to
“the structure and function of the Accused ProduttsThe general statements in
Western Digital’'s declaration do not point out with particularity why sealing is
warranted. The motion may not be filed under seal.

GTE’s request is GRANTEIN-PART.

*"Docket No. 410 at { 5.

“8 Docket No. 410 at 7 17.

9 Docket No. 379-1 at { 16.

0 Docket No. 410 at 7 17. "
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E. GTE’s Opposition to Western Digital’'s MIL No. 4

GTE seeks leave to file Exhibit 1 to the Declaration of Scott Kolassa undebaseslise
the exhibit contains excerpts Dr. Phinney’s expert refo@&TE represents that Exhibit 1
“includes confidential information pertaining to GTE’s V2002 tester, including, buimid¢d to,
the identification of components, processes, and photos” of the Yestéer reviewing Exhibit 1,
the court is satisfied that the good cause standard has been met. GUES i® GRANTED.
F. GTE’s Opposition to Western Digital’'s MIL No. 7

GTE seeks leave to file its opposition and Exhibits 1-3 under seal, in part, because it
believed those documents contain Western Digital’s confidential informatiithough
WesternDigital failed to comply with Civil L.R. 7%(e)(1) and filed a supporting declaration mor
than four days after GTE’s sealing motion, the court will consider the decfatatiAfter
reviewing theparties’ representations alongside the exhibits, the osétisfied that the limited
redactions to GTE’s opposition and Exhibit8 f¥arrant sealingGTE'’s request is GRANTED
G. GTE’s Opposition to Western Digital’'s MIL No. 8

GTE seeks leave to file Exhibit A under se&dbecause the exhibibnsists ofa claim
chart comparing GTE’s V2002 tester to asserted claims of U.S. Patent No. 6,023, GIEE"
argues sealing is warrantdmbcause the document “contains extensive technical descriptions o

GTE’s V2002” tester and Dr. Phinney relied on confidential infdion in preparing the

*1 SeeDocket No. 379 at 2.

> Docket No. 379-1 at 2.

%3 SeeDocket 392.

>4 SeeDocket No. 437.

%> SeeDocket No. 385.

*® Docket No. 385-1 at 1. -
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document’ After reviewing the parties’ representations alongside the claim chart, theagoees
that the exhibit warrants sealing. GTE'’s request is GRANTED.
H. GTE’s Opposition to Western Digital’s MIL No. 9

GTE seeks leave to filgortions of its opposition under sehecause itelies on
WesternDigital’s designation that certain information in its opposition was confidetitial.
AlthoughWesternDigital failed to comply with Civil L.R. 7%(e)(1) and filed a supporting
declarationrmore than four days after GTE’s sealing motion, the court will consider the
declaratior™® After reviewing the request the court is convinsedling the motion is not
warranted. GTE'’s request is DENIED.
l. Western Digital’'s MILs

Western Digital seeks leate file Exhibits 12, 10-12, 14, 16, 23-24, and 27-28 in suppor
of its motions in limine under se¥l. Western Digital relies on GTE’s designation that the
information in Exhibits 10-12 and 16 contains GTE’s confidential information. WestettalDig
relies in part on GTE’s designation that Exhibits 14 andd&8ainGTE’s confidential information
and also represents ththbse exhibits contain Westermgidal financial and business information
Western Digital represents that Exhibit?,123-24, and 27 “disclose information about the
structure and function of the Accused Products as well as confidential itifmrrabout
WesternDigital’s business operation§!” GTE filed a timely declaration supporting the sealing o
Exhibits 10-12, 14, 16, and 28. &mise it did not believe sealing the entirety of certain exhibits

was warranted, GTE submitted more limited redactions to Exhibil®116, and 28The court

>1d.

%8 SeeDocket No. 406.

%9 SeeDocket No. 438.

%0 SeeDocket No. 327.

®> Docket No. 327-1 at 1 5. s
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has reviewed the exhibits in light of the partiepresentations and rules as follows:

Exhibit 1 may be sealed in part. Only Exhibit A to Exhibit 1 may be sealed.

Exhibit 2 may be sealed.

Exhibit 10 may be sealed.

The more narrowly-tailored redactions to Exhibit 11 may be sealed.

The more narrowly-tailored redactions to Exhibit 12 may be sealed.

Only paragraphs 514-515 of Exhibit 14 may be sealed.

The more narrowly-tailored redactions to Exhibit 16 may be sealed.

Exhibit 23 may be sealed.

Exhibit 24 may be sealed.

Exhibit 27 may be sealed.

The more narrowly-tailored redactions to Exhibit 28 magdrded.

Western Digital's request is GRANTEDI-PART.
J. Western Digital’'s Opposition to GTE's MILs

Western Digital seeks leate file Exhibits BG, I, and L in support of its opposition to
GTE’s motions in limine under se¥l. Western Digital represents tHakhibits B-D and G contain
confidential information related to Western Digital’'s business operad®mmgll as the structure
and function ofVestern Digitaproducts®® Thesegeneric representatiod® not point out with
particularity why these documents satisfy the good cause staridainibits B, C, and G isiay
not be sealef

Although GTE failed to comply with Civil L.R. 78¢e)(1)andfiled a supporting

declaration more than four days after Western Digitdaling motionthe court will consider the

%2 SeeDocket No. 425.
%3 Sedd.

%4 Exhibit D may be sealed on the basis of GTE'’s declaration.
14
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declaratior®™ After reviewing theparties’ representations alongside the relevant exhthigscourt
is convirced that sealing Exhibits-B, I, and Lis warranted Western Digital’s request is
GRANTED-IN-PART.

K. GTE’s Motion to Exclude Portions ofDr. Messner's Testimony

GTE seeks leave to file Exhibits B andHDunder seaf® As to Exhibits B and D-GGTE
relies on Western Digital’sepresentation that those documents contain confidential information.
GTE offers adetailed declaration regarding Exhibit H that demonstrates why sealingan pdrit
is warranted. GTE'’s request to seal Exhibit H is GRANTED.

AlthoughWesternDigital failed to comply with Civil L.R. 7%(e)(1) and filed a supporting
declaration morehian four days after GTE’s sealing motion, the court will consider the
declaratior®” After reviewing the parties’ representations alongside the exhiétsourt is
convinced hat some sealing is warranted.

Western Digital’'s requesb seal Exhibit B iSSRANTED.

Western Digital's request to seal Exhibit D is GRANTERDPART. Exhibits E and K of
Exhibit D (Dr. Phinney’s expert repom@port may be sealed. The other matendtxhibit D may
not be sealed.

Western Digital’s request to seal Exhibits Eafd G is DENIED. Western Digital’s
boilerplate declaration that the documents contain “testimony regardistrtlcure and function
of the Accused Products” does not point out with particularity why those documerdastwarr

sealing®®

% See Docket No. 440.
% SeeDocket No. 309.
%7 SeeDocket No. 319.
%8 1d. at 2.
15
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L. Western Digital’'s Opposition to GTE’s Motion to Exclude Portions of Dr. Messner’s
Testimony

Western Digital seeks leave to file Exhibit8.17, and 9 under seH.All of the exhibits
purportedlycontain Western Digital’'sonfidential informatiorfregarding the structure dn
function” of the accused products or “Western Digital’s business operafidihe court notes
that page three of Western Digital’'s declaration suppoitsggealingmotionwas apparently
copied in error from Western Digital’s declaration supporting the sealidgafmentselated to
WesternDigital's opposition to GTE’s motion to exclude portions of Mampinell&s
testimony’* Moreover, although WesteBigital relies, inpart, on GTE’s designation that
Exhibits 1 and 3 are confidential, GTE did not file a timely, indeed apparently any, togpor
declaration. Because West®igital has not pointed out with particularity why these documents
must be sealed, Western Didigarequest is DENIED.

M. GTE’s Reply to Its Motion to Exclude Portions of Dr. Messner’s Testimony

GTE seeks leave to file Exhibit B under seal, because it relies on Westeal' ®igi
designation that Exhibit B contains Western Digital’s confideitifarmation’? Although
Western Digital failed to comply with Civil L.R. 78(e)(1) and filed a supporting declaration mor
than four days after GTE’s sealing motion, the court will consider the dectafatin its
declaration Western Digital identifigbat Exhibit B contains excerpts from the 30(b)(6) depositid

testimony of Dave Terrill regarding the structure and function of Westigitals accused

%9 SeeDocket No. 365.

" Docket No. 365-1 at 2.
"t Seeidat 3.

2 seeDocket No. 389.

73 SeeDocket No. 435.
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products including specific source code modifesvesternDigital proposed more
narrowly-tailored edactions that it believes warrant sealing. After reviewing the redactedtexhi
the court is convinced those redactions to Exhibit B are warra®€#&’'s request to seal Exhibit B
is GRANTEDIN-PART.
N. GTE’s Motion to Exclude Portions of Mr. Pampinella’s Testimony

GTE seeks leave to file its motiom exclude portions of Mr. Pampinella’s testimony and
Exhibit 1under seal® GTE claims sealinthese documents is warranteecause¢hey contain
excerpts of Mr. Pampinelladeposition testimony that was designated confidential pursuant to
protective order in this case. GTE’s motion may not be séalealse theotion merely
describes Mr. Pampinella’s understanding of damages law.

GTE believes sealing of Exhibit 1 is wanted, in part, because Western Digital designats
Mr. Pampinella’s expert report confidential. Although Western Digital did atctfy
Civil L.R. 79-5e)(1) and nominally filed a late declaration in support of GTE’s sealing motion,
court would have considered that declaration. The court observes, however, that no supporti
declaration was ever fileglst two proposed ordefS.For its part, GTE represents that Exhibit 1
includes financial information pertaining to GTE’s historical sales andgtscieom Mr. Wagner's
report which it has designated confidential pursuant to the protective order in &ig\ftas
reviewing the report the court believes some sealing is warranted. GTEeaigasgraphs 59-61
of the exhibit on page 24GTE'’s reqiest to seal Exhibit 1 is GRANTEI-PART.

0. Western Digital’'s Opposition to GTE’s Motion to Exclude Portions of Mr.
Pampinella’s Testimony

Western Digital seeks leave to file its opposition and supporting ExhilitsiAder seal

" Sedd. at 1 4.
> seeDocket No. 456.

® seeDocket Nos. 320 and 320-1.
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because those documents contain “highly sensitive confidential financial and busiosaation
required to be filed under seal pursuant to the parties’ Protective Order intithis” ¢ Although
Western Digital relies, in part, on GTE’s designation of some of the infametthese Exhibits
as confidential, GTE did not file a timely, indeed apparently any, supporting atextarBecause

WesternDigital has not pointed out with particularity why these documents must be sealed,

Western Digital’s request is DENIED. The exhilatsd the opposition may not be filed under seal.

P. GTE’s Reply to Its Motion to Exclude Portions of Mr. Pampinella’s Testimony

GTE seeks leave to file its reply and Exhibit8 &ntirely under sedf GTE relies on
Western Digital’s designation that Exhibit®2lcontain Western Digital’'s confidential information.
As to Exhibit 3, GTEepresents the exhilmbntains its “financial information relating to the sale
of its head/disk testers that is cafeftial and proprietary to GTE® AlthoughWestern Digital
failed to comply with Civil L.R. 79-5(e)(1) and filed a supporting declaration riane four days
after GTE’s sealing motigrihe court will consider the declaratidhWestern Digital represents
that Exhibit 1 contains “information regarding Western Digital’s desighdevelopment of one of
Western Digital’s internal testers” and includes “citations to deposition testinimm its fact
witnesse$! Exhibit 2 contains its “financial and busisesformation which it considers to be
highly sensitive.? After reviewing the request the court is convinced that some sealing is
warranted.

GTE's reply may be sealed in pgrage 2, lines 21-22 and page 3 lin€s iray be sealed.

" Docket No. 367t at T D.
8 SeeDocket No. 407.
" Docket No. 407-1 at { 8.
80 SeeDocket No. 439.
81d. at 7 5.
81d. at 1 6.
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Portions of Exhibit X1 2324 and 5%1) may also be sealed.

Exhibit 2 may not be sealed.

Portions of Exhibit 3 (11 62-64 and 72) may also be sealed.

GTE’s request is GRANTEIN-PART.

Q. Western Digital's Motion to Exclude Mr. Wagner

Western Digital seeks leave to file Exhi#A-C and EH as well as a redacted version
WesternDigital’s underlying motion citinghose exhibitsinder seaf® Western Digital relies on
GTE's designation or its own belief that Exhibits A-C and E-G contain GTE sdential
information. Western @ijtal does not explain with particularity why Exhibit H requires sedlfng.
Western Digital’s request as to Exhibit H therefisrBENIED.

Although GTE failed to comply with CivilL.R. 795(e)(1)by filing a supporting
declaratiorwithin than four day®f Western Digital’ssealing motionthe court will consider the
declaratiorf® After reviewing the parties’ representations alongside the exhibits tinebmieves
some sealing is warranted.

Exhibit A is the Mr. Wagner's expert report that citesmfidential information of Western
Digital and GTE including the price Western Digital paid for GTE’s V2002 teste detailed
descriptions of GTE's trade secr&sParagraphs 334, 38-41, 48-65, 71-73, 82-83, 87, 92-113,
119-121, and 124-154 may beakel.

Exhibit B is the 1996 Agreement. That document may be sealed to avoid adversely af

GTE’s “ability to negotiate terms of other agreements” with other customtsisi®the context of

83 SeeDocket No. 316.

84 SeeDocket No. 316t at F.

8 SeeDocket No. 321.

8 SeeDocket No. 321 at 1 4. Lo
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this litigation®’

Exhibit C is the 2004 Agreement. It too magy sealed.

Exhibit Eis Dr. Klopp’s expert report. GTE represents that the report “includes detailed
descriptions of Guzik’s trade secret information, including pictures of componentifss
tester components embodying Guzik’s trade secret information and excerpts a rioadf
deposition testimony regarding such informatiéh.lt may be sealed.

Exhibit F is GTE’s third amended response to Western Digital’'s second set of
interrogatories. GTE represents this document contains descriptions aeiregtanformation
regarding its testing equipment, but acknowledges that the entire document dusschiot be
sealed. Accordingly, GTE submitted a more narrowly-tailored redacted e@atfon the court’s
review. After reviewing those redactions the court agrees that sealing is warrambeith@se
portions of Exhibit F.

Exhibit G contains excerpts from the deposition transcript of Mr. Wagner. Thosg@isxc
include the price Western Digital paid for GTE’s V2002 tester and some steWiieDigital’s
confidential information. The court will only permit sealing of line 15 on page 95 of Ex@ibit
All other information may not biéled under seal

The underlying motion to exclude Mr. Wagner may be sealed in part. The redactions &
page 1, lines 15, 22-23; page 5 lines 12, 16-23; page 6 line 23; page 9 lines 2, 4, 13; and pad
lines 2526 may be sealed.

Western Digital'sequesis GRANTEDIN-PART.

R. GTE’s Opposition to Western Digital’'s Motion to Exclude Mr. Wagner

GTE seeks leave to file portions of its opposition and Exhibit A, excerpts from

871d. at ¥ 5.

Bd. at 7.
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Mr. Wagner’s deposition transcript, under s8aGTE represents that these documents warrant
sealing, because they include “financial information relating to the sale” BisGiEad/disk
testers:’ After reviewingboth the opposition and Exhibit A the court finds that the good cause
standard has not been satisfied. GTE'’s request is DENIED.

S. Western Digital’s Reply to Its Motion to Exclude Mr. Wagner

Westen Digital seek leave to file portions of its reply afkhibits £3 under seal* The
court considers each in turn.

Western Digital seeks leave to file Exhibit 1 under seal because GTE dedigxibit 1
confidential. GTE has not filed a declaration supporting the sealing of Exhibit 1, Bxhubit 1
will not be sealed.

Exhibit 2 contains excerpts from Mr. Pampinella’s expert rebuttal reportdhttins
Western Digital’s “highly confidential business information” that falls withie pinotective order
in this case” Western Digital has not pointed ouithwvparticularity why Exhibit 2 warrants
sealing. Exhibit 2 will not be sealed.

Exhibit 3 contains excerpts from the deposition transcript of Mr. Wagner. \W&xstgtal
relies, in part, on GTE’s designation that this transcript is confidential amcegl®sents that this
document contains Western Digital’s “business information which it considershigtig
sensitive.®®> GTE has not filed a declaration supporting the sealing of Exhibit 3. Westerr Digi
has not pointed out with particularity why Exhibit 3 warrants sealing. Exhibitl 3@tibe sealed.

The court has also reviewed the proposed redactions to Western Digital’s/ungdeply

89 SeeDocket No. 363.
% Docket No. 363-1 at { 5.
%1 SeeDocket No. 421.
%2 Docket No. 421-1 at 1 5.
*1d. at 1 6.
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briefing and finds that sealing is not warranted.
Western Digital’s request is DENIED.

IT IS SO ORDERED.

Dated: November 27, 2013
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PAULS. GREWAL
United States Magistrate Judge




