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of Santa Clara et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

JOSEPHINE SMITH, an individual, et al., CaseNo.: 5:11¢v-039994 HK

Plaintiffs, ORDER GRANTING IN PART AND

DENYING IN PART DEFENDANTS’

)

)

‘ )
CITY OF SANTA CLARA, a public entity, et agl. MOTIONS FORPARTIAL SUMMARY

)

)

JUDGMENT
Defendants

Plaintiffs Josephine Smith and A.S., a minor appearing through bettign ad litembring
this action seeking damages against the City of Santa, @lar€ity of Santa Clara Police
Department, Detective Kenneth Henderson, Sergeant Greg Hill,lapdRGjaspursuant to 42
U.S.C. § 1983, California Civil Code 88 52.1-3daeveral state common law causes of action
Plaintiff* alleges thaher home was unreasonably, and therefore unlawfully, searched. Plaintift
also allegeshat $1e was unreasonably, and therefore unlawfdiained and arrestéa violation
of her Fouth Amendment rights. Additionally, Plaintiff alleges that excessive foaeusedn
the course of the unlawful detention, and that the detention and associated force ednstitut

retaliation for her exercise of her First Amendment rigkisally, Plaintiff alleges thahe

! Though both Josephine Smith and A.S. are named as Plaintiffs in this matter, theatktiens r
primarily to Josephine Smith. Accordingly, for the sake of simplicity, the Court will tefer
Josephine Smith as “Plaintiffy this Order, although A.S. remains a Plaintiff as well.
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conduct of the officerasho searched her home constituted assault, battery, negligence, and
negligent and intentional infliction of emotional distress.

Defendants City of Santa Clafahe City”), City of Santa Clara Police Departmégfihe
Police Department;)Detective Kenneth Henders@iDetective Henderson;andSergeanGreg
Hill (“Sergeant Hill”¥ now movefor partial summary judgment on Plaintif§'1983 claims for
invasion of privacy, false arrest, illegal search, and Finse®dment retaliation, and Plaintiffs’
state law claims to the extent that they are based on improper detention and €& &ND. 54.
Defendant Henderson moves for summadgment on all claimsSergeant Hill, the City, and the
Police Departmendo nd move for summary judgment on the excessive force claim or excessi
forcerelated elements of the state law claindefendant Clay Rojag¢ DefendanRojas”) has
movedseparately for summary judgmemt filing a joinder in the other Defendants’ motiatgng
with a separate brief. ECF No. 6Rlaintiff filed oppositions to both motions, ECF Nos. 68-69.
The original group of Defendants filed a Reply, ECF No. 80, in which DefeRtaas filed a
joinder. ECF No. 84DefendanRojas also filed a sepagareply. ECF No. 83.The Court will
address the first Defendants’ motion first, and will addBsfendaniRojas’s motion separately in
this Order.

Pursuant to Civil Local Rule 7-1(b), the Court deeiboth Defendants’ motiorsuitable
for decision without oral argumeand vacated the December, 2812 hearing on theseotiors.
ECF No. 85. Having considered the parties’ submissions and artguasenell as the relevant
law, the Court GRANTS in part and DENIES in palttDefendants’ motionfor partialsummary
judgment.

l. BACKGROUND

%In this Order, the Court will refer to the City, the Police Department,dire¢eHenderson, and
Sergeant Hill collectively as “Defendants,” because these four deferidgetiser brought one
motion. Clay Rojas is also a Defendant, but brought a separate motion for summigjudg
Accordingly, the Court will refer to him as “Defendant Rojas.” When the Courtdst® refer to
aII of the defendants in this case including Rojas, the Courswithdicate.

3 Plaintiff also submitted separate evidentiary objections. ECF No. 70. However, Civil Loeal |
7-3 requires that “[a]ny evidentiary and procedural objections to the motion mehtaéned
within the brief or memorandum.” Accordinglipe Court disregards Plaintiff's separately filed
objections.
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On October 7, 2010, Vahid Zamas stabbed while attempting to retrieve his car, which
had been stolenSeeDecl. of Daniel Burde at § 6. Zarei could not identify his attacker, but

recognized the woman who was with t&aeker, and who drove the car away from the scene, a

(%)

an acquaintance named Justite.at 1 5; Decl. of Tyson SheargBhearer Decl.”jat 1 9. A
witness identified a photograph of Justine Sr{figgreinafter, “Justine;)pulled from a police mug
shotdatabase, as the woman who had been with the attaSkearer Decl. at  10.

Detective Michael Carlton (not a defendant here), one of the officers dispatcrespond
to the stabbing incident, discovered that Justine was on active prob&ée@arlton Depo. at
95;5-7. Detective Carltorobtaineda DMV printout listingJustine’saddresas 942 Gale Drive in
Campbell, California. Exh. | tBecl. of MichaelC. Serveriann support of Defendants’ Partial
Motion for Summary Judgment (“Serverian DeglCarlton Depo. at 103:5-8etectiveCarlton
then called the probation department, Carlton Depo. at 93:4-94:22, who sent via fax several

documents listing Justine’s addres®940 Gale Drive in Campbell. Exh. H to the Serverian Decl;

Carlton Depo. at 108-5. Those documents included:
¢ An undated probation department “Assessment” form, apparently completed bg Justi
herself, listing dstine’s address as 940 Gale Drive, with the notation “just moving back.
Before | lived there for 10 yearsExh. H to Severian Decl.

e A probation report dated June 2, 2010, apparently filled out by Justine herself, listing her

address as 940 Galeil#, and the notation “in process of moving out of mother’s house/
Id.

e A partial probation report dated December 22, 2009, listing 940 Gale &xiyestine’s
address. The report also indicates that Josephine Smith and A.S. reside at 940/&ale Dr
with Justine.ld.

¢ A “Probation Field Sheet” dated October 7, 2010, listing Justine’s address as 940 Galg

Drive, and listing Josephine Smith and A.S. as “Others in Horltk.”
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DefendanRojas then an officer on the Special Enforcement Team tasked with conducting

probation search, separately obtained information about Justine from the Countyeseat

arresteesThe documents obtained BefendanRojasincluded:

The same DMV information originally obtained Btective Carlton, listing Justine’s
address from February 22, 2009 through December 30, 2009 as 942 Gale Drive, and f
January 27, 2010 through May 14, 2010 as 94l@ Gdave. Exh. | to Serverian Decl.

A Santa Clara County “Arrest and Disposition History” for Justine dated Qciol2€10,
identified bySergeantiill as a “CJIC Printout,”(for “Criminal Justice Information
Control”), which notes that Justine was on probation with a search condition, but does
list an addressExh. J to Serverian Decl.

A secondCJIC printout entitled “Query Probation Grant,” which again notes that Justineg
was on probation, with a search condition, scheduled to terminate on October 9, 2012,
not listing any address€Exh. K to Serverian Decl.

A third CJIC printoutentitled“List emergency contactsiientifying “Josie Smith” as the
emergency contact for Justine. The address Ifstedbsie Smith is 942 Gale Drias of
12/5/2001, and no address is listed as of 3/31/2@68. L to Serverian Decl.

A fourth CJIC printout entitled “Query person detail,” listingtine’s address as 940 Gale
Drive. Exh. M to Serverian Decl.

940 and 942 Gale Drive comprise a duplex owned by Plaintiff Josephine (Shnth

duplex”). SeeDecl. of Josephine Smith in support of Plaintiffs’ opposition to Defendants’ motiq

for partial summary judgment$mith Decl’) at § 2. On the basis of the information detailed

abovethat had been collected by Detective Carlton and Officer Ribjagolice determined that

Justine resided at that duplex, and that the duplex would be the appropriate plachttoséar.

Two officers,DetectiveHenderson anBetectiveShimadanot a defendant here), were assigreed

conduct surveillance of the duplex. Henderson Depo. at 30:6-17; 39:14-16. They watched th

duplex from approximately 10:00 a.m. until approximately 3:00 p.m., but did not see Justine g

anyone fitting the description of the attack&oward the end of the surveillance period, Detectiv
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Henderson was informed that a team of officeosild be arriving soon to conduct a probation
search of the premises, looking for Justitgt.at 45:1421. When thefficersarrived,Detective
Henderson anBetectiveShimada were assigned to move to the adjoining street, where they w
watch the back of the houstl. at 51:16-52:7.

Several officers, includin@fficer Rojas andergeantlill, went to the door of the 940 unit,
where the door was open, but the metal security screen was ctesadill Depo. at 52:7-12;
Smith Depo. at 88:19-20. Plaintiff has testified that when she answered the door, the man sh
found was holding a battering ram, and that though he did not identify himself, she regtigaize
he was @olice officer. SeeSmith Decl. at § 5The officers spoke to Plaintiff Defendants
contend that they informed Plaintiff that they were there to conduct a probatioh. seeeHill
Depo. at 54:20-24Plaintiff claims that she was told only thatyheere looking for Justine, and
that they needed to search the house — not that this was a probation Sea&hith Depo. at
89:14-90:14.

The parties agree thetaintiff did not allow them entry, and thaefendantRojas then

buld

removedPlaintiff from the doorway and placed her in handcuffs, to allow the officers to enter and

search the house. Hill Depo. at 56:10-Pecording to Plaintiff, Plaintiff aske®efendanRojas

to close the security screemavoid scaring her eiglyearold granddaughteA.S., and at this

point DefendantRojas “lifted [her] off the ground and pulled [her] out of [the] house. After pulli
[her] outside, he pushed [her] into a fence. He twisted [her] arms behind [her] bdhcht'y 7.
Plaintiff further testified thatvhen she indicated iefendantRojas that she was not under arrest
he said “You are now,” and handcuffed hé&t. at § 8;Smith Depo. at 96:21Defendant Rojas
disputes this description of the encounter. Rojas Depo. at 56:2-58n@8er officer tha waited

with her outside the house whileefendaniRojas and other officers searched the hoéstatal of

six officers entered the 940 untbeeDefendants’ Response to Special Interrogatory No. 6, Ros¢

Decl. Exh. L.

The officers did not find anyone else in the house, though they did find that the garage

contained a bed, female clothing, a desk, and a phone bill addressed to Justine at tafTdddres
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officers then asked Plaintiff to let them into the 942 unit, but she explained that tiasimnted
out to tenants, and that Justine did not live there. Hill Depo. at 69:14-18; Smith Decl. atfgl1.
officers insisted on searching the unit, and obtained the keys from Plaintiff, who shdwed of
where to find them in a drawer in the 940 unit. The officers then entered the 942 unit, where
found no sign of Justinéviost of the officerghen left the sceneDetectiveHenderson then
returned to Gale Drive from his position behind the house, spoke to Plaintiff, and removed the
handcuffs. He also briefly went inside the 940 unit.

The remaining officerdncluding Detective Henderson, then spoke to Plaintiff further.
They asked her some questions about Justine, but Plaintiff indicated that she did nohknewow
find Justine. Plaintiff &s testified that after the officers left, $b# pain in her arms, and has
submitted photographic evidence of bruises on both aBasSmith Depo. at 18:19-23:4; Exh. H
to the Decl. of Brandon Rose (photographs).
. LEGAL STANDARD

Under Federal Rule of Civil Procedure 56(a), “the court shall grant summarygatlgm
the movant shows that there is no genuine dispute as to any material fact and titasventdled
to judgment as a matter of lawFed. R. Civ. P. 56(a)Material facts are those that may affect the
outcome of the caseésee Anderson v. Liberty Lobby, Ing77 U.S. 242, 248 (1986). A dispute as

to a material fact is “genuine” if the evidence is such that “a reasonable jury coamidaeterdict

for the nonmoving party.’See id “[I]n ruling on a motion for summary judgment, the judge mus

view the evidence presented through the prism of the substantive evidentiary blddan254.
The question is “whether a jury could reasonably find either that the [moving partgldonis
case by the quality and quantity of evidence required by the governing law e tthatnot.” Id.
“[A]ll justifiable inferences must be drawn in [the nonmovant’s] favd8&e United Steelworkers
of Am. v. Phelps Dodge Coy@65 F.2d 1539, 1542 (9th Cir. 1989) (en banc) (citibgrty
Lobby, 477 U.S. at 255).

The moving party bears the initial responsibility for informing the districttaafuthe basis

for its motion and identifying those portions of the pleadings, depositions, intergpgaswers,
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admissions and affidavits, if any, that it contends demonstrate the absergsnairee issue of
material fact. See Celotex Corp. v. Catretf77 U.S. 317, 323 (1986). A party opposing a propef
supported motion for summary judgment “may not rest upemnmere allegations or denials of
[that] party’s pleading, but . . . must set forth specific facts showing thatigha genuine issue for
trial.” SeeFed. R. Civ. P. 56(e¥ee also Liberty Lobhy77 U.S. at 250. The opposing party neg
not show the issue will be resolved conclusively in its faBwe Liberty Lobhyd77 U.S. at 248—
49. All that is necessary is submission of sufficient evidence to create ahfatdual dispute,
thereby requiring a jury or judge to resolve the parties’ diffeversions at trial.See id.

The moving party bears the initial burden of identifying those portions of the pleading
discovery, and affidavits that demonstrate the absence of a genuine issueiaf faateCelotex
Corp., 477 U.S. at 323. Where the moving party will have the burden of proof on an issue at 1
it must affirmatively demonstrate that no reasonable trier of fact coulafimet than for the
moving party, but on an issue for which the opposing party will have the burden of praaf at tr
the party moving for summary judgment need only point out “that there is an absenteaote
to support the nonmoving party’s caséd. at 325;accordSoremekun v. Thrifty Payless, 609
F.3d 978, 984 (9th Cir. 2007). Once the moving party meets its initial burden, the nonmoving
party must set forth, by affidavit or as otherwise provided in Rule 56, “spetts $howing that
there is a genuine issue for trialllberty Lobby 477 U.S. at 250.

1. DISCUSSION

A plaintiff asserting a claim ured § 1983 must demonstrate that (1) the action occurred
“under color of state law,” and (2) the action resulted in the deprivation of a atosat or
federal statutory rightLeer v. Murphy844 F.2d 628, 632-33 (9th Cir. 1988j)ternal citations
omitted);42 U.S.C. 8§ 1983 (2006) (Section 1983 imposes civil liability on any person who, ung
color of state law, “subjects or causes to be subjeatedcitizen of the United States or other
person within the jurisdiction thereof to the deprivation of @ghts, privileges, or immunities
secured by the Constitution and laws.”). The parties do not dispute that the efécerscting

under color of state law. They dispute only whether Defendants violated Pdakbidirth
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Amendment rights by (19eartiing Ms. Smith’s home, an@) detaining Ms. Smith during the
search BecauséPlaintiff bears the burden of proof at trial lear 8 1983 claims, Defendants, as th
moving party, bear the initial burden on summary judgment of pointing out “an absence of
evidence to suppor#flaintiffs’] case.” Celotex Corp.477 U.S. at 325.

SergeanHill and DetectiveHendersoralso argue that theshould be granted summary
judgment on Plaintiff§ 1983 claim$ecause they are entitled to qualified immunithe
doctrire of qualified immunity protects government officials “from liability for civintages
insofar as their conduct does not violate clearly established statutorystitidmnal rights of
which a reasonable person would have knowPearson v. Callaharb55 U.S. 223, 231 (2009)
(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)Because qualified immunity is an
immunity from suit, rather than a defense to liability, it is effectively lost if a casm®aseously
permitted to go to trialld. Forthis reason, the Supreme Court has stressed the importance of
resolving immunity questions at the earliest possible stage in litigdtlonTherefore, if, drawing
all reasonable inferences in favor of the nonmoving party, it is clear asea nfd#wthat the
defendants are entitled to qualified immunity, summary judgment should be gr8etd.
Wilkinson v. Torres610 F.3d 546, 548 (9th Cir. 2010) (reversing denial of summary judgment
where defendants were entitled to qualified immunity as a mdtlawhp Where a defendant’s
entitlement to qualified immunity turns on genuinely disputed issues of fact, howavenasy

judgment is not appropriaté&SeeEspinosa v. City and County of San Francj€@8 F.3d 528, 532

(9th Cir. 2010) (affirming deniaf summary judgment because there were genuine issues of fact

regarding whether officers violated plaintiff’'s Fourth Amendment rightsvehether those rights
were clearly established$errano v. Francis345 F.3d 1071, 1077 (9th Cir. 2003)f @ genuine
issue of material fact exists that prevents a determination of qualified immunity at summa
judgment, the case must proceed to tiial.

In Saucier v. Katz533 U.S. 194 (2001), the Supreme Court set forth goavbapproach
for analyzing qualified immuity. The analysis contains both a constitutional inquiry and an

immunity inquiry. Johnson v. County of Los Angel840 F.3d 787, 791 (9th Cir. 2003). The
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constitutional inquiry requires the court to determine this threshold questionn‘irakee light
most favorable to the party asserting the injury, dddbes alleged show the officertonduct
violated a constitutional right?Saucier 533 U.S. at 201. If the Court determines that a
constitutional violation could be made out based on the parties’ submissions, the secord step
determine whether the right was clearly establishdd.“The relevant, dispositive inquiry in
determining whether a right is clearly established is whether it weuddiglar to a reasonable
officer that his conduct was unlawful in the situation he confrohtét.at 202.

The Supreme Court recently held that $egquencef analysis set forth iBaucieris not
mandatory and that a court may exercise its sound discretion in determining wihehveb
prongs of the qualified immunity analysis to address fifgarson 129 555 U.Sat 241-42. Thus,
in some cases, it may be unnecessary to reach the ultimate constitutionahouesn officers
would be entitled to qualified immunity in an event, a result comgigteh longstanding principles
of judicial restraint.

A. Detective Hender son

DetectiveHenderson argues that he has no liability on any of Plaintiff's claims belsause
did not participate in the searttiat gave rise to all of Plaintiff's claims. Plaintiff claims that
Detective Hendersodid participate, and that even if he did not actually search the house, that
can be liable under the “integral participant” doctrine.

The evidence as to whether Detective Henderson actually participated in a search of
Plaintiff's property is equivocal. e evidence shows that Detective Henderson was assigned
primarily to surveillance during the incideswtd spent much of the time parked on the street beh
the house.SeeHenderson Depo. at 30:10-12. D¢itex Hendersn alsatestified that he did not
search either the 940 or®4nit. Seed. at 59:23-25 (“Q: Did you go in and search any of these
addresses? A: No.”). Detective Henderson did, however, tastifyre “walked into the living
room” of the 940 uniafter some of the other officers had leftl. at 60:3. Moreover, in
Defendants’ response to Plaintiffs’ request for admission, Defensiaetgicallyadmitted that

Detective Henderson searched the 940 unit. Rose Decl. Exh. M at Nev&3 if Detective
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Henderson entered the unit only after most of the officers had left¢he, ghere remains a
guestion as to whether his entry could be consideaeidof the searchThough the question is
close, the Court finds, thativgn theconflicting nature oftie evidence&oncerning the precise
nature and level of Detective Henderson’s participation in the inciderg, ifimains genuine
issue of material fact as to Detective Hendersbalslity. Accordingly, Defendants’ motion for
summary judgment that Dettive Henderson has no liability because he did not partidipéte
incidentis DENIED. However, the fact that Detective Henderson may have patrticipated in the
search does not automatically defeat his motion for summary judgsémthe search and
seizurerelated claim®n which the other defendants have movRather, Detective Henderson
may stillestablish that he is entitled to summary judgneenthe search and seizure claims, along
with the other defendants. Moreover, Detective Henderson gtgyrgve at trial that he did not
actually participate in any search.
B. TheSearch

Detective Henderson and Sergeant Hill move for summary judgment thatetrein ®f the
duplex was reasonable, and that even if it was not, they are entitled to quiadifiedity because
any law rendering the search unreasonable was not clearly estabsfeddants present two
reasons why the search was reasoné#b)e¢hat it was a probation search for which consent had
previously been given as a condition of Justine’s probadiot(?) that it was legal as a protective
sweeppursuant taVaryland v. Buie494 U.S. 325 (1990)Becausehte Court finds that it was not
clearly established at the time of the search that the officers’ conduct wastitatonal, the
Court need not consider the second prong ofjtlaified immunityanalysis, concerning whether
the search was actually permissible under the Fourth Amendimetfitis case, the Court, mindful
of the Supreme Court’s guidanceRrarson555 U.S. 223, finds that addressing the underlying
Constitutional question that would have no effect on the outcome here would not be a wise us
judicial resources. Resolving the question would entail analysis of a number ofcadatplssues
not clearly presented or briefeas noted below, and would thus consume precious judicial

resources while not providing a good opportunity to advance Fourth Amendment law.
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Probationers may consent to future searches as a condition of probation. There is no
dispute here that Justine had given such consent as a condition of her praPlairaiff
articulates two arguemenia why this consent did not render the search of Plaintiff's home
reasonable: (1) that police did not have probable cause to believe that Justine liveththége;
that even if Justine did live there, Plaintiff's explicit refusal of congentped Justine’s consent to

the search.

In order to search a house without a warrant in conjunction with a search conditzersofij

must havea probable cause to beliethat thetarget of the search actually lives at the address to
searched. SeeMotley v. Parks432 F.3d 1072, 1080 (9th Cir. 200®)laintiff argues that the
officers did not have probable cause because none of the officers actually spataéss]
probation officer, and because the documents the officers relied on did not contanridana of
reliability.” Opp’n at 7. The Court finds thavhether or not the search was reasonable as a m§
of law, the officers were reasonable to believe thatdocuments they had were sufficient to
constitute probable cause that Justine lived at the duplex. The officers had docwnettiscie
separate sources (probation, the CJIC, and the DMV), all of whittatedthatthe 940 and 942
Gale DriveaddressewereJustine’s address. None of the documents contained any other addf
for Justine within the last ten yeaBortnoy v. City of Davishe case Plaintiff cites wherea

court in a different district found an absence of probable cause, is ingpposhat case, the
police had only the say-so over the phone of someone at the probation department that the ta

lived at the address they intended to seaRxrtnoy, 663 F. Supp.2 d 949, 954. Additionally, in

Portnoy,there was some confusionaalt the actual correct house number, the target was actually

*Much of the law in this area developed in the context of parole searches, not probatioessear
Though theNinth Circuithas recently made clear that the two contexts can entail different anal
under the Fourth Amendmesge United States v Kin§87 F.3d 1189 (9th Cir. 2012), at the time
of the incident — in October, 201Ghke Ninth Circuit had treated the two contexts interchangeab
SeeMotley v. Parks432 F.3d 1072, 1083 n.9 (9th Cir. 2005) (“We have consistently recognize
that there is no constitutional difference between probation and parole for purpdeefoatth
amendment.” (internal quotation and citations omitteus, for purposes of the qualified
immunity analysislaw concerning a parole search is relevant to what the officers would
reasonably have believed was permissible.
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in custody at the time, and the people living at the address were unrelatecatgeheahd had
been living there nearly a year — in other words, there were several ieth#&ghould have
alertedthe police that they had the wrong addrdss This case is markedly different. The police
had documents from three separate sources, all listing the Gale Drive duplekressladdress.
The reports listing the address were generated dnag snorning, and at least one of them had
been specifically updated to verify the Gale Drive address only a few months. bEferpolice
knew that Justine was not in custody, because a witness had reported seeinglpatganta
violent crime justhatmorning. In the absence of any other address for Justine, it cannot be sa
that it was clearly established that the largely consistent information thersffiad was not
sufficient to constitute probable cause. Accordingly, the officers areedrtitiqualified immunity
on the issue of whether the search was I2gal.

Regarding Plaintiff's refusdb consent to the search, it is true that by the time of the
incident in 2010, the Supreme Court had deci@edrgia v. Randolphb47 U.S. 103 (2006),
which established that where two residents are both present and one consents while the othsg
objects to the search, the objection trumps the consent. However, it was nat tlearme- and
indeed, is still unclear whether this rule applies to a prabatsearch Indeed, Courts have
explained again and again that probation and parole are special situations with riebfisrtha
from other types of situationsSee, e.gGriffin v. Wisconsin483 U.S. 868, 873-74 (198A
State's operation of a probation system, like its operation of a school, governnoenbrofirison,
or its supervision of a regulated industry, likewise presents ‘special needsdoegrmal law
enforcement.”). Thus, officers would be reasonable to believe that a rule thaespplsearches
generally does not apply the same way to probation sear8hése very least, thRandolphrule

is in tension with the rule allowing probation searches on a finding of probable cdube tlaaget

® Plaintiff makes much of her previous encounters with the San Jose and Santa Glara poli
departments concerning previous searches for gustinvhich she had told officers that Justine
did not live with her. However, there is no evidence that these officers knew of thoseiprevi
encounters. Because the qualified immunity analgsild[s] an officer from personal liability
when an officer reasonably believes that his or her conduct complies with th@&axson 555
U.S. at 245Plaintiff’'s previous experiencabat were unknown to these officers do not bear on t
guestion of whether these officers behaved reasonably at the time of the October iAcig@ena i
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lives at the addresdt was thus not clearly established that Plaintiff's refusal could or should
trump the consent included as a condition of Justine’s probdBiecause it was not clearly
established that thirandolphrule would apply in such a situation, the officers are immune from
suit on this issue.

Though undeBaucierandPearsonthis Court has the authority to decide the underlying
constitutional question, the Court does not think this is the appropriate time to do so. Ulgpartic
the law concerning probation and parole appears to be in flux in the Ninth Gesult)nited
States v. King687 F.3d 1189 (9th Cir. 2012), and this case, with its issues of consent and
allegations of excessive force, does not present an especially good opportunisidp teat law.
Moreover, the parties have not addressed this distinction in their briefing. AcdgpytiegCourt
declines to resolve the underlying constitutional question of whether the FouethdArant
permits a probation search where another resident of the house is present and objects

Plaintiff additionally alleges that even if the officers were entitled to cdralsearch, they
were not entitled to search the entire property, but rather, were obligated taiatk i which
parts of the property Justine had access. évew Plaintiff cites no authority that would clearly
establish such a requiremerRlaintiff relies primarily orJ.S. v. Davis932 F.2d 752 (9th Cir.
1991). InDavis the police searched a locked safe found in an apartment shared by a probatig
and aroommate. The Ninth Circuit held that the poliz& notexceeded the scope of a
permissible probation search when they searched the safe without a reasopabtndbat it
belonged to the probationer, and not the roommiateat 758-59.The NinthCircuit in Davis
rejected a rule imposing on officers a general duty to inquire as to owmerstontrol of an object
to be searchedSee idat 760. Given the holding that there is no general duty to inquire, the Cq
finds that there was no cleadgtablished law rendering the officers’ search of the entire duplex
unreasonable.

Finally, Plaintiff alleges that Defendants violated the knoakee rulea judicially created
Fourth Amendment-based rule that officers must announce their identity and purposdhssfo

can forcibly enter a dwellingSeeRichards v. Wisconsi®20 U.S. 385 (1997)California also has
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a knocknotice statute, though Plaintiff has not specifically alleged violation of theoGahf

statute As an initial matter, Plairffidid not plead violation of this knock-notice rule as grounds
for any of her five causes of action rooted in § 1983. But even if the claim were pimoeidht,
Plaintiff has not establishdtat the officers’ conduct violated clearly established kwen fully
accepting Plaintiff's version of the facts. Plaintiff admits that she recogtheeafficers as police
officers, and that they told her they were looking for Justine and intended to sedrohgsbdor
Justine.SeeSmith Decl. at 6. Moreover, Plaintiff testified at deposition that she knew Justi
was placed on probation in 2009. Smith Depo. at 89:13-17. This Court is aware of no preceq
requiringcertain “magic words” to satisfy the kncabtice requirement. Because it was apparen
to Plaintiff that the officers wengolice officers that they were looking for Justine, who was on
probation; and that they intended to search the house, the officers would have been fullpleeas
to believe that their notice obligations had beenldisged.They are thus entitled to qualified
immunity for any violation of the knock-notice rule that could inhere in their conduct.

Having found that the officers were reasonable to believe that their seartdygaless a
probation search, the Courted not reach the question of whether the search was also justified
protective sweepln conclusion, Defendants’ motion for summary judgment is GRANTED on
grounds of qualified immunity as ®ergeantill and DetectiveHenderson’s liability for the
search.

C. The Detention

Plaintiff also claims that she was wrongly arrested, in violation of hethréunendment
rights. Defendants claim that they can have no liability and are entitled taeguathimunity
becausé¢hey legally detained Plaintifhcidentto a lawful search.

It is clearly established that officers may detain an indivicdual may even use handcuffs
to do so° to allow the completion of a lawful searcBee Muehler v. Men&44 U.S. 93, 99 (2005)

(upholding the handcuffing and detention of occupants during the search of a home and notin

®The Court does not find that the use of handcuffs was necessarily reasonablesisethiRather,
the Court notes only that the mere fact that handcuffs were used does not travisfomould
otherwise be a detention incittdo search into an arrest. Plaintiff may still argue at trial that the
use of handcuffs in this case constituted excessive force.
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“[a]n officer’s authority to detain incident to a search is categoricallighigan v. Summergl52
U.S. 692 (1981) (valid search warrant conveys the authority to detain occupants duringctije sq
Moreover, the Ninth Circuit has explicitly held that it is lawful for officers toiddtse occupants
of a house, including family members of a probationer who used that address, whderitiegt a
lawful probation searchSee Sanchez v. Canglé34 F.3d 1169 (2009). Althougbanchehas
now been called into question because it relies, in part, on the now-overruled propositioer¢hat
is no difference between a parole search and a probation ss=eking, 687 F.3cat 1189,
Sancheavasclearlygood law at the time of the incident, in October, 2010. The officers were tf
entitled to rely on it.As explained above, the officers were reasonable to believe that their
probation search was lawfuRccordingly, to the extent that Plaintiff's claims based on her being
detained at all while the officers searched her house, the officers are cledlidg émtsummary
judgment on grounds of qualified immunityThus,SergeanHill and DetectiveHendersors
motion for summary judgment on Plaintifi&1983 claims based diegal detention is
GRANTED on grounds of qualified immunity.

The Court need not decide the complicated and now unsettled question of whether, aft
King, a detention incident to a probation search, as opposed a parole seaaals fawful. There
are many potentially significant ramifications of a decision regarttheglifferences between
parole and probation searches, and as explained above, this case presents s@hestiamrthat
counsel against addressing the issuérigefed by the parties, at this time.

The only remaining question concerns the manner in which Plaintiff was det&aed.
Dawson v. City of Seattld35 F.3d 1054, 1066 (9th Cir. 2006) (“We interpret the Supreme Cou

language to mean that the duwatof a detention may be coextensive with the period of a search

" Plaintiff argues extensivelynat she was arrested, rather than detained. However, all of the cg
Plaintiff citesin addressing this distinction involderry stops, and whether a detention made in
the context of an investigatory stop in some public place rose to the level of an See3pp’n at
14-15. Plaintiff was not stopped somewhere out in public for investigatory purposes, but rath
restrained at her own home while the officers executed what they reasonagdtd be a
lawful probation search. Because Courts have explicitly recognized theftgetention that
occurred here as a lawful type of deten&ardistinct from the brief investigatory detention
commonly referred to asTeerry stop, the Court does not find it necessary to analyze whether, h
the detention occurred under different circumstances, it might have been considenesia
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and require no further justification. The police do not, however, have unfettered authdatgin
a building's occupants in any way they seeMuehlerconfirms an officer's authayi to detain a
building's occupants during a search so long as the officer conducts the detentiessonable
manner’) (internal citation omitted) However, questions about the manner, rather than the fact
detention concern not the question t#ghl detention itself, but rather of excessive force.
Defendants have not moved for summary judgment on Plaintiff's excessive l@ms.cThus, the
Court will not consider the force and manmsed in restraining Plaintitfuring what, under
MuehlerandSanchezwas an authorized detention incident to search. The question of excessi
force in the detention of Plaintiff remains a quastor trial. To the extent that Defendanigend
to move for summary judgment on questions concerning the manner of detention, the motion
DENIED.
D. Mondl Liability

In order to establish that the City Police Departmens liable for a constitutional
violation, Plaintiff must show that a policy, custom, or practice of thediBolice Department
was the “movingdrce” behind any such alleged constitutional injudonell v. Dep’t of Soc.
Servs. of City of New YQqrk36 U.S. 658, 694 (1978&¢cordDougherty v. City of Covin®54
F.3d 892, 900 (9th Cir. 2011). The Ninth Circuit has made clear that “liabilityforoper
custom may not be predicated on isolated or sporadic incidehtariter v. Cnty. of Sacramento
652 F.3d 1225, 1233 (9th Cir. 2011) (quotifrgvino v. Gates99 F.3d 911, 918 (9th Cir. 1996)
(internal quotation marks and citations omitted)). Rather, to hold a governmentiabkgyinder
8 1983, a plaintiff must show that the alleged unconstitutional act results from ‘€i)@Hayee
acting pursuant to an expressly adopted official policy; (2) an employag patsuant to a
longstanding mctice or custom; or (3) an employee acting as a ‘final policymaKeb#glia v.
City of Rialtg 621 F.3d 1069, 1081-82 (9th Cir. 2010) (quotitgbb v. Sloar830 F.3d 1158,
1164 (9th Cir. 2003)).

® There has been no allegation that the officers here were acting as “finahaKeng.” Thus, the
Court will not address this potential basis Kbonell liability.
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Here, Plaintiff'sMonell claim fails. Because the Got has found in favor of Defendants orj
grounds of qualified immunity, the Court has not ruled, as Defesdaggestthat there was no
constitutional violation hereHowever Plaintiff hasprovided no evidenciat there is apfficial
policy or custonof performing warrantless searches with no legal justificatoof detaining
people during searches of their homes where not authorized byrdeed, Plaintiff presented
evidence that th€ity and Police Department hawe expressly adopted officiglolicy on
probation searchesSeeWinter Depo. at 37:18-22 (“In my search of the manual, | did not
specifically find a section specifically relate to probation searches.”). Mord@agmtiff hasnot
producecevidence of any questionable searches ardieins other than the October 7, 2010
incident that forms the basis of this lawsui¥ithout evidence of any other incident, the Court
cannot find that there is a longstanding practice or custom. As Plaintiff has notvpartcf any
evidence of eitherraofficial policy or a longstanding practice or custom, Plaintiff cannot egtabli
that the city or police department is liable

Moreover, to establishonell liability on a theory of failure to train, a Plaintiff must show
not only that training was inadequate, but that the city was deliberately iadiffe the
constitutional rights of citizensSee City of Canton v. Hartigd89 U.S. 378, 388 (1989)he fact
that further training might have prevented any violation is insuffici®ee idat 392. Here,
Plaintiff has not showthat theCity and Police Department inadequately trained officers or had
any policy of doing so, nor that tiigty or Police Departmentas deliberately indifferent
Plaintiff haspresented evidendhat the City and PolicBepartment dmot have a specific written
policy on probation searches, and thatRloéce Department dodmve a practice afetainng
people who interfere with lawful probation search&seWinter Depo. at 37:2@2; 39:10-12;
62:20-25. BufPlaintiff simply has not presented any evideatall about the training that officers
receive on the topic of searches or any other subject. UGigiof Canton“the questioris]
whether such inadequate training castiftably be said to representity policy.” 489 U.Sat 390.

Here, Plaintiff has not even shown that @igy or Police Departmenbhadequately trains its
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officers, let alone that it has a conscious policy of doingAsmordingly, Plaintiffcannot establish
Monellliability on a failure tatrain theory.

Plaintiff hastherefore failed to create a genuine issue of material fact as to any element
their § 1983 claim against the City Police Departmerit Defendants’ motion for partial
summary judgment with respect to tdenell claim againsthe Cityand Police Departmeifdr
Plaintiffs’ search and detention is therefore GRANTED.

E. StateLaw Immunities

Sergeantlill and DetectiveHendersof” have moved for summary judgment on Plaintiff’'s
state law claims (sixth through fifteenth causes abagt This motion is based on three types of
statutory immunity for public employees or police officers: (1) discretionary mitgny2)
enforcement or execution of laws; and (3) penal code immunity.

Discretionary immunity is afforded by Cal. Gov. Code § 820.2, which provides: “Except as
otherwise provided by statute, a public employee is not liable for an injuryimgsuttm his act or
omission where the act or omission was the result of the exercise of théa@hseested in him,
whether or not suctliscretion be abused.” California law is clear that this statute requiresidjudi
abstention in areas in which the responsibility fasib policy decisions has been committed to
coordinate branches of governméniohnson v. Stat&9 Cal. 2d 782, 793 (1968).

Plaintiff contends thahe officers’actions here were “operational,” and thus not considered
exercise of discretion. The Court agrees. A California Court of Appeal hady tlelar that
officers’ actions taken in attempting to carry it assigned duties are not covered by this type
of immunity. SeeGillan v. City of San Marinol47 Cal. App. 4th 1033, 1051, 55 Cal. Rptr. 3d

158, 174 (2007§“The decision to arrest Gillan was not a basic policy decision, but only an

® Regarding Plaintiff's remaining claimsthe state law claims in the sixth through fifteenthsesu
of action — Defendants have not made any argument for summary judgment for tbeetkty
Police DepartmentRather,Defendants arguenly that there is no municipal liability for Plaintiff's
§ 1983 claims. Thougthe state lavelaims are all listedh the First Amended Complaint as being
brought against all defendants, it is not clear whether Plaintiff intends to these claims against
the City and thePolice Department, and if so, on what theory. Accordingly, the Court makes nq
ruling as to the City or Police Department’s liability on state law claims at this time.
19 As explained above, the motion filed by Defendants does not appear to include a motion by
City or Police Department on the state law claims.
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operational decision by the police purporting to apply the law. The immunity provided by
Government Code section 820.2 therefore does not gpphhe Ninth Circuit, citingGillan, has
also held that “the immunity provided by California Government Code § 820.2 does not apply
claims of false imprisonment or false arrest predicated on an offic&isidg a suspect without
reasonable suspicion or probable cdudeaberal v. Estrada632 F.3d 1064, 1085 (9th Cir. 2011).
Thus, 8 820.2 clearly provides no protectiammirPlaintiff's claims as they relate to the detention,
Moreover, the decision to search, like the decision to arrest, is not a “basicdaaisypn” of type
this statute is designed to protect, and courts have declined to apply discretionanyty to
decisions involving surveillance, explaining that “[rJoutine discretionary dewssas part of a
person's normal job duties are not covered by this immunitgujillo v. City of Ontario, 428 F.
Supp. 2d 1094, 1123 (C.D. Cal. 20@6)d sub nom. Bernhard v. City of Ontar¥,0 F. App'x
518 (9th Cir. 2008).The sameeasoningapplies to Plaintiff’'s searetelated claims.The officers
were not making policy in searching Plaintiff’'s house, but rather actingcor@ance with existing
policy permittingprobation searches. Accordingly, the Court finds tiratfficersare not
immune under 8§ 820.2 from Plaintiff's state law claims as they concern searcheamddet

Immunity for the enforcement and execution of laws is provided by Cal. Gov. Code § 820.
which provides: “A public employee is not liable for his act or omission, exercisingadegin the
execution or enforcement of any law. Nothing in this section exonerates a pytilyeeirom
liability for false arrest or false imprisonmentSageant Hill and Detective Hendersassert that
this immunity protects them from Plaintiff's eighth through fifteen cautastmn @ndnot from
thesixth andseventh Plaintiff's Bane Act claims). However, as this staguplicitly does not
provide immunity for claims of false arrest, the Court finds that it can alsodgrowi protection
from Plaintiff’'s ninth cause of action, “False Arrest/False Imprisemi¥i Accordingly, the Court
will consider its application only as to Plaintiff's eighth and eihtough fifteenth causes of
action.

Section 820.4 provides immunity for officers whose actions are “objectively i@asdnSee

Reynolds v. County of San Die@58 F. Supp. 1064, 1074 (S.D. Cal. 1994). Thus, for this
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immunity to apply, the Court would have to find that there is no genuine issue of materas fo
the objective reasonableness of the officers’ actions. This is a differestiogueomthe federal
law-based qualified immunity analysabove, concerning whether the officers’ actioese

unlawful under clearly established lamnd is also distinct from the ultimate constitutional questi
of whether the officers’ actions comported with the Fourth Amendment. Rather, itaa\aolery
factspecific balancing of what would have been “objectively reasonable” under thesiarces
as a matter of California lawHere, there are several factual disputes about what exactly occuri
Specifically, there are disputes about both the behavior of Plaintiff and how, prettisedfficers
responded. The resolution of these factual disputes will have a bearing on the objective
reasonableness of the officers’ behavior. Accordingly, the Court findghtratis a genuine issue
of material fact as to the reasonableness of the officers’ aciindghe Court cannot grant
summary judgment that the officers are immune under § 820.4. As neither § 820.2 nor § 820
provides immunity, Sergeant Hill and Detective Hendersmaton for summary judgment is
DENIED as to Plaintiff's eighth and tenthrtiugh fifteenth causes of action.

The third type of immunitypergeant Hill and Detective Henderssdam is under California
Penal Code 8§ 847, which states: “There shall be no civil liability on the part of, and n@tause
action shall arise against, apgace officer. . . acting within the scope of his or her authority, for
false arrest or false imprisonment. . . [if] [t|he arrest was lawfuh@ptace officer, at the time of
the arrest, had reasonable cause to believe the arrest was lawful.” ThheaSalready found that
the officers were reasonable to believe that their detention of Plaintiff was.f& Thus, the
officers’ detention of Plaintiftannot give rise to liability under California law. Accordingly,
Sergeant Hill and Detective Hendenss motion for summary judgment is GRANTED as to
Plaintiff's ninth cause of action, Plaintiff's state law claim for False Arffagté Imprisonment.

Finally, Defendants contend that they are entitled to summary judgment otiffaixth and

seventh cases of action, under California Civil Code 88 52.1 and 52.3, both of which are part

1 The cases discussing § 847 do secifically address claims of detention not classified as
arrests. However, because § 847 provides immunity from false arrest or falsemmant
claims, it does not appear intended to allow such claims where the offiemtsiaféd a lawful
detenton, even if it did not rise to the level of an arrest.
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law known as the Bane Act. The Bane Act, as relevant here, provides a caussndbacti
interference with an individual’'s exercise of his or her rights undettakbe and federal
constitutions by means of threats, intimidation, or coerct&eeCal. Civ. Code 8§ 52.1.

Defendants provide two bases for summary judgment: (1) that Plaintiff's adlequse that the

City and/orofficers have interfered with Plaintif’ constitutional rights, which Defendants contend

Plaintiff has not established; and (2) that the same immunities apply to these clarRaastiff's
other state law claims.

Regarding immunities, the only immunity the Court has found to apply at#ge governdy
its terms,only claims for false arrest, and is thus inapplicable to Plaintiff's Bamhelaims which
allege not false arrest, but interference with rights by means of threesgation, or coercion
Thus, Defendants have notasished any statutory immunity for these claims.

Regardingnterference witlconstitutional rights, the rights that must be interfered with to
establisha Bane Act violation can be under either theted State®r the California Constitutions.
SeeCal.Civ. Code 88 52.1, 52.3. Plaintiff has alleged interference with rights under®e¢h.
First Amended Complaint, ECF No. 42, at {{(‘&@3efendants’ conduct alleged herein interfered
with, or constituted an attempt to interfere with, plaintiffs’ rightdemhe First, Fourth, Fifth and
Fourteenth Amendments to the United States Constitution, and article |, séctihi's and 13 of
the California Constitution?})67 (“Plaintiffs are informed and believe, and thereon allege, that th
acts of defendantslabed herein were done pursuant to a pattern and practice of depriving per
of rights, privileges, and immunities secured by the laws and Constitution of teefSta
Californig and the laws and Constitution of the United Stteefendants’ arguments, however
concern only the Fourth Amendment to theited State€onstitution, and do not address
Plaintiff's allegations concerning the California Constitutidks the movants, Defendants bear th
burden of demonstrating an absence of evidence iretioed to establish Plaintiff's claim$ee
Celotex 477 U.Sat 323. The only basis Defendants have provided, however, is their existing
arguments about the reasonableness of the search and detention under the Fourth Aneendmg

the United States Cotisition. Defendants have not even attempted to demonstrate a lack of
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evidence for Plaintiff's claimarising undethe CaliforniaConstitution. Thus, Defendants have
not met their burden to show an absence of evidence supporting Bane Act liabilitydiAgigor
Defendants’ motion for summary judgment as to Plaintiff's sixth and sevemtisdiar relief are
DENIED.

IV.DEFENDANT ROJAS

DefendantiRojas separately moves for summary judgm&sfendanRojas moved by filing a
joinder in Defendants’ motion. Thus, like the first Defendants’ moafiendantRojas’s motion
is directed only to the search and detention clamo&to the claims of excessive force. To the
extent that Officer Rojas’s motion is grounded in his entitlement to qualified immusiygba
the lack of clearly established law rendering it illegal to search Plaintdtisénor to detain
Plaintiff during that search, Officer Rojas’s motion is GRANTED for tlesoas explained above.

DefendantiRojas’s memorandum of points and authorities, however, also puts forth an
argument for summary judgment tlix¢fendaniRojas did not use excessive for&eeECF No.
64 at 7. These arguments are not properly before the Court, as the motion iDefeiatiant
Rojas has joined specifically disclaimsyaargument that summary judgment should be granted
excessive force claims. However, even if the Court were to entertain Def&ujasis argument,
the Court could not grant summary judgment on the excessive force claim. Thevexiese
inquiry requires a “careful balancing” of interests in a veryfgm¢cific examination of each
“particular situation.” See Graham v. Conno490 U.S. 386, 396-97 (1989). As explained in this
case, there are several disputed facts concerning what Plaintiff dséiidnaghen the officers
approached, and what the officers, including Defendant Rojas, did and said in return. Td re
balancing inquiry will depend on the resolution of these factual disputes. Accordmtiig, t
extent thaDefendantRojas intends to move for summary judgment on the question of excessi
force, his motion is DENIED.
V. CONCLUSION

For the reasons explained above, Detective Henderson’s motion for summary judgme

to all claimsdue to lack of involvment is DENIED. Detective Henderand Sergeant Hill's
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motion for summary judgment amkfendanRojas’s motion for summary judgment on Plaintiff’s
first, second, fourth, and fifth claims under 42 U.S.C. § 8&RANTED on grounds of
qualified immunity insofar as the claims allege illegarch and detention only. Detective
Henderson and Sergeant Hill's motion for summary judgment and DefdRdgsts summary
judgment on Plaintiff's sixth and seventh causes of action under the BaaeePENIED.
Detective Henderson and Sergeant’slithotion for summary judgment amefendanRojas’s
motion for summary judgment on Plaintiff's eighth and tenth through fifteenthsatisetion for
state law violationareDENIED. Detective Henderson and Sergeant Hill's motion for summary
judgment andefendantRojas’s motion for summary judgment on Plaintiff's ninth cause of acti
for state law false arrest/false imprisonmam@GRANTED on grounds of immunity under Cal.
Penal Code § 847.

The City of Santa Clara and Santa Clara Police Departnmaotisn for summary
judgment on Plaintiff's claims under 42 U.S.C. § 1983 is GRANTED the extent that the City
and Police Departmemnitend to move for summary judgment on Plaintiff's state law claims, the
have presented no argument, and accorditigéymotion is DENIED.

To the extent thaDefendanRojas intends to move for summary judgment on Plaintiff's
claims regarding excessive force, his motion is DENIED.
IT1SSO ORDERED.
Dated:Januaryl5, 2013

United States District Judge
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