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Defendants Juniper Networks, Inc. (“Juniper” or “the Company”), Kevin R. Johnson

N
(@]

(“Johnson”), Robyn M. Denholm (“Denholm”), and Scott G. Kriens (“Krieristllectively,

N
s

“Defendants”)move to dismiss Plaintiffs’ second amended complaint pursuanieés R2(b)(6)

N
N

and 9(b) of the Federal Rules of Civil ProceduseeMot. to DismissECF No. 91. The motion

N
w

has been fully briefedSeeOppn., ECF No. 99Reply, ECF No. 100. The Court found the motign

N
D

to be appropriate for disposition without lbaagument pursuant to Civil Local Rulel{b) and

N
8y

vacated the hearing that had been set for May 16, 20iderVacating Hig, ECF No. 104.For

N
(o))

the reasons explained below, the Court GRANTS the masdo all defendantsithout leave to

N
~l

amend and DISMISSES the action with prejudice.
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BACKGROUND
A. Procedural History
The City of Royal Oak Retirement System filed this putative securities fraudackass

against Defendants on August 15, 2011. Compl., ECF N8eteral entities soughppointment
as lead plaintiff and approval of lead counsel. The Court appointed the City of OmiakaaRd|
Fire Retirement System and the City of Bristol Pension Fund as lead ptaamtiffappointed
Scott+Scott LLP as lead counsé@rder,ECF No. 42.Plaintiffs filed anamended complaint on
February B, 2012. Am’d Compl., ECF No. 47.

On July 23, 2012, the Court issued an orderittiat alia granted Defendants’ motions to

dismiss the amended complaint with leave to amend (“July 23 Ordrit§) 23 Order, ECF No. 84|

Thethirty-two page ordeexplained in detathowthe amended complaint was deficiefd. The
orderexpresslyadvised Plaintiffs that “[f]ailure to cure the deficiencies identified hesdirresult
in dismissal with prejudice.’ld. at 32.

Plaintiffs filed the operative second amended complaint (“SAC”) on August 20, 2012,
asserting claimen behalf of persons who purchased or otherwise acquired Jupiter's common

between July 20, 2010 and July 26, 2011, inclu@ive “ClassPeriod’). SAC,ECF No. 87.

Plaintiffs asserthreeclaims: (1) securities fraud under 8 10(b) of the Securities Exchange Act pf

1934 (“Exchange Act”) and Rule 10b-5 of tBecuritiesand Exchange Commissi¢tSEC”); (2)
controlling person liability unde§ 20(a)of the Exchange Act; and (B)sider trading under 8 20A
of the Exchange Actld.
B. Factual Allegations

Juniper designs and sells communications networking equipment to larger gleical ser
providers, enterprises, and public sector orziioins. SAC I 3, ECF No. 87. “Juniper’s primary
product and service offerings are its core routers and switches that allowetsto move voice,
video, and data traffic across their networks, as well as its security p@shatsoftware that enal
the secure and efficient operation of data networks.” All Juniper hardware systems, including
routing, switching, and security devices, use Juniper’s propri@gtidx§OSnetwork operating
system.ld. § 6. The biggest competitor thie JUNOS operatingystem is the IOS operating

2

CASE NO. 511-CV-04003LHK
ORDERGRANTING MOTION TO DISMISS SECOND AMENDED COMPLAINT WITHOUT LEAVE

Stoc



For the Northern District of California

United States District Court

© 00 N o o b~ w N P

N N N N N NN NN R R R B R B R R R
0o ~N o N D0 N RO OO oo N oYy 01N O N RO

system of Cisco Systems, Inc. (“CiscoTyl. § 7.
Johnson, Denholm, and Kriens held key positions at Juniper during the Class Period.

Johnson was the company’s presidehief executive officer (‘CEO”)and director.ld. T 27.

Denholm was the companyhief financial officer (“CFO”)as well as an executive vice president.

Id. 1 28. Kriens was the chairman of the board of directadrsy 26.

On February 23, 2010, prior to the start of th@s€Period, Juniper hosted an analyst day
conference during which it disclosed a ladegm business plan calling far20+% growth in
revenue and 25+% operating margin over the next three to five yelatsY 30. On July 20, 2010
the first day of the Class Period, Juniper issued a press release announcatignitsgpy 2Q10
financial resultswhich werefiled the same date onForm 8K. Id. { 61. Juniper reported a 24%
increasen revenue on a yeaveryear basignd a norGAAP' operating margin of 23.9%d.
Juniper #&ributed its financial results to skillful execution of its business atahincreased demar

for its products, andxpressedbullish future expectations through a number of comments, for

example, that itvas “well on track to delivering profitable growth in 2010 and making progress$

against [its] longteerm revenue growth objective while expanding operating margidsf 68 see
also161, 69-71.

Throughout the Class Period, Juniper continued to répatrit “was still on track to meet i
long-term business plan of 20+% revenue growth and 25+% operating marging. 95. Juniper

also continued to makmullish statementsuch as the following: [O]Jur demand indicators are

strong, our portfolio is robust and we are focused on executing against the market oppairaadt

of us.” Id. § 95;see alsd[{ 88,96-99, 103, 111, 119-23, 129, 137, 140, 142. Juniper’s stock p
rose during the Class Period, from $26.60 per share the day before the start ofsire(@basto a
high of $44.46 per share on March 8, 201d..11 73, 139. On March 3, 2011, when the stock
was at its peakluniper conducted a $1 Billion Debt IP@i. § 138.

Plaintiffs allege that Juniperleng-term projections wertalse and misleadinigecause

“Defendants knew but failed to disclose, the Company’s business fundamentals did not supq

1 “GAAP” refers to Generally Accepted Bounting PrinciplesSeeln re VeriFone Holdings, Inc.
Sec Litig., 704 F.3d 694, 705 (9th Cir. 2012).
3
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these lofty revenue and operating margin targets.” $A&, ECF No. 87. According to Plaintiffs,

Juniper was experiencing “slumping sales and intense pricing pressureslf’as preblems with
its proprietary JUNOS operating systeid. Moreover, Juniper did not have the sales force
necessary to grow its network business (routers and switches) at the projedseddeve

Plaintiffs also allege that Junipefiaancial repoting wasfalseor misleading because
Defendantglid not adequately disclose the impact of the company’s adoption aknenue
recognition rules issued by the Financial Accounting Standards Board (“LABBder the old
rules, when Juniper solthrdwareor softwarethat included an ongoing obligation to provide
service omaintenancé‘multiple-element arrangements” or “multipteliverable arrangements”)
Juniper was required to defer recognitioradfignificant portion of the total sales prig&til such
obligationwas satisfied Id. 1 5253. Under the new rules Accounting Standards Update
(“ASU”) 2009-13 and ASU 2009-14 — Juniper had discretion to determine the value of the
undelivered portion of the ongoing obligation and was required to aafenue recognitioonly
with respect to that undelivered portiokal.  54. Once Juniper adopted the new rules, theramv
initial period in which itrecognize more of its revenue up-front on current period sales while it
continued to recognize deferred reveougastperiod salesld. Plaintiffs allege that as a resolt
this temporary bump in revenulyniper’s financials gave the appearance that the company wa
meeting its longerm growth targets when in fact Juniper’s actual revenuetignwastrending
down. Id.  55. For example, Plaintiffs allege that while Juniper reported revenudgro®¢.4%,
22.9%, and 26.4% in 2Q10, 3Q10, and 4Q10, respectively, Junipetisga! revenue growth was
only 17.7%, 16.8%, and 14.8%espectively Id. Plaintiffs allege that during this same period,
Juniper’'s much larger competitor, Cisco, reported less robust revenue growthfaretisufiecline
in its stock price.ld. 1 9. While the purpose tifejuxtaposition of the two companies’ financialg
nat entirely clear, Plaintiffs may wish the Court to infer that the market assuntelittiper was
picking up customers from Cisco.

Plaintiffs acknowledge that Juniper publicly discloge@doption ofthe new revenue
recognition rules.d. § 59. Howeer, Plaintiffsasserthat the disclosures were not sufficiently
detailed and comprehensive to inform the market that a significant portion of Juageaient
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growth trend actually was attributable to the change in revenue recagmiictices Id. Y 59-60.

On June 1, 2011, Juniper disclosed that growth in certain segments of its business was

slowing, and that 1Q11 had started “kind of on the weak side.ff 153. Juniper’s stock declined

=

several dollars per share on this news.{ 155. On July 25, 2011, Juniper announced “a majo

management reshuffling.ld. 1 159. On July 26, 201the last day of the Class Periddiniper

issued a press release reporting a-pearyearrevenuencrease of 15%, which was lower than its

previous glidance of a yeanver year revenue increase of between 16% and 2d4.94. 160.
Juniper also reported non-GAAP gross margin of 65.6% and non-GAAP operating margin of

21.6% these igures were significantly off previous guidandd. Juniper lowered guidanéer

3Q11 and FY11, projecting revenue growth between 12% and 14% and operating margins hetwe

19% and 21%.Id. On this news, Juniper’s stock fell nearly 21% to $24.66 per skarg.171.

. LEGAL STANDARDS

A. Federal Ruleof Civil Procedure 12(b)(6)

A motion to dismisdrought undeFederal Rule of Civil Procedufe(b)(6) tests the legal
sufficiency ofthe plaintiff's claims.Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001). When
determining whether a claim has been stated, the court accépis all weltpled factual
allegations and construes them in the light most favorable to the plaiRéiése v. BP Exploration

(Alaska) Inc, 643 F.3d 681, 690 (9th Cir. 2011Hlowever, the court need not “accept as true

|72}

allegations that contradict mets properly subject to judicial notice or by exhibit” or “allegation

that are merely conclusory, unwarranted deductions of fact, or unreasaoriefdades.”In re

Gilead Scis. Sec. Litigh36 F.3d 1049, 1055 (9th Cir. 2008) (internal quotation marks and citanns

omitted). While a complaint need not contalatailed factual allegations, it “must contain suffici
factual matter, accepted as true, to ‘state a claim to relief that is plausibleam®its Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBell Atl. Corp. v. Twomb\550 U.S. 544, 570 (2007)A
claim is facially plausible when it “allows the court to draw the reasonaldeemde that the
defendant is liable for the misconduct allegett!”

B. Federal Ruleof Civil Procedure 9(b) and the PSLRA

nt

In addition to the pleading standards discussed alagMajntiff asserting a private securities

5
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fraud action must meet the heightened pleading requirements impoBedédral Rule of Civil

Procedure 9(b) and the Private Securitiegyation Reform Acof 1995(“PSLRA"). Inre

VeriFone Holdings, Inc. Sec. Litigi04 F.3d 694, 701 (9th Cir. 2012). Rule 9(b) requires a plajntiff

to “state with particularity the circumstances constituting fraud Fed. R. Civ. P. 9(bkee also
In re VeriFone Holdings704 F.3d at 701The PSLRArequiresthat “the complaint shall specify
each statement alleged to have been misleading, [and] the reason or reasoesstatgritent is
misleading. ..” 15 U.S.C. § 78u&b)(1)(B). The PSLRA further requirdbat the complaint “stat
with particularity facts giving rise to a strong inference that the defendima with the required
state of mind.” 15 U.S.C. 8§ 784(b)(2)(A). “To satisfy the requisite state of mind element, a
complaint must allege that the defendant[ ]| made false or misleading statementsteittienadly
or with deliberate recklessnesslh re VeriFone Holdings704 F.3d at 701 (internal quotation
marks and citation omitted) (alteration in originallae scienter allegatioss must give rise not only
to a plausible inference of scienter, but to an inference of scienter that is “andeatitleast as
compelling as any opposing inference of nonfraudulent intélrellabs, Inc. v. Makor Issues &
Rights, Ltd, 551 U.S. 308, 314 (2007).

1. DISCUSSION

A. Section 10(b) of the Exchange Act and Rule 10b-5

Under Section 10(b) of the Exchange Act, it is unlawful for any person to “use onginp
connection with the purchase or sale of any security . . . any manipulatieeagptive device or
contrivance in contravention of such rules and regulations as the [SEC] maybprésth U.S.C. §
78j(b). Rule 10b-3urther provides that it is unlawful “fpj make any untrue statement of a mate)
fact or to omit to state a material fact necessary in order to make the statemenia thadeght of
the circumstances under which they were made, not misleadiigC.F.R. § 240.10b-5(b)he
elements of a claim und8r10(b) and Rule 10b-&e: “(1) a material misrepresentatimnomission
by the defendant; (2) scienter; (3) a connection between the misrepliesemtaimission and the
purchase or sale of a security; (4) reliance upon the misrepresentatiorssioamb) economic
loss; and (6) loss causationMatrixx Initiatives, Inc. v. Siracusand31 S. Ct. 1309, 1317 (2011)
(quotingStoneridge Inv. Partners, LLC v. Scientific-Atlanta, |5&2 U.S. 148, 157 (2008)).
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1. Misrepresentations Re Long-Term Growth Projections

Plaintiffs assert thabefendants® projectiors ofrevenue growtiof 20+% and operating

margin of 25%were falseor misleading becaudeefendants knew that those projections were npt

realistic in light of Juniper'slowing sales, pricing pressure from competitors, problems with th
JUNOS operating sysm, and the lack of an adequate sales fo82C { 34, ECF No. 87In its
July 23 Order, the Court concludttht Defendantsprojectionsareprotected under the PSLRA’s

“safeharbor” provision, which provides in relevant part that a defendant maerald liable for a

statement that is “identified as a forwdomking statement, and is accompanied by meaningful
cautionary statements identifying important factors that could cause asulito differ
materially from those in the forwaitdoking satement.” 15 U.S.C. § 78%{c)(1)(A)(i); July 23
Order at 1720, ECF No. 84.To the extent that any of the statemertsnot forwardooking —for
example, statements that “Verizon and AT&T are strong partners,” and tha¢idoas “strong
demand metds and good momentum’the Court held that the statememt®vague, generalized
assertions of corporate optimism thatnot actionable. July 23 Order2@-21; see alsdn re
Impac Mortg. Holdings, Inc. Sec. Litjh54 F. Supp. 2d 1083, 1096 (C.D. Cal. 2008ague,
generalized assertions of corporate optimism or statements of ‘merggpaf® not actionable
material misrepresentations under federal securities law#iplly, the Courtdetermined that evel
if Juniper’s projections and relatedtstaents are not protectdelaintiffs have failed to show that
the statements afalseor misleading July 23 Order at 21-23.

Plaintiffs have not addehynewallegationsn response tthe Court’s determinations with
respect to safe harbor and corgeraptimism. Plaintiff€oncede as muchtating in their
opposition that: “Plaintiffs have realleged their claims that Defendants’uey@njections were

false andmisleading. Plaintiffs respectfully disagree with the Court’s conclusion thse th

2 “Rule 9(b) does not allow a complaint to merely lump multiple defendants togetheghirefs]
plaintiffs to differentiate their allegations wheaing more than one defendant . . . and inform e
defendant separately of the allegations surrounkisiglleged participation in the fratidSwartz v.
KPMG LLP, 476 F.3d 756, 764 (9th Cir. 20Q(Mternal quotation marks and citation omitted)
(alterndion in original). Thus, if the Court were to conclude that some of the alleged sitaeare
false and misleadinghe Court would need to identify which defendants made which stateme
purposes of analysis. Becal®aintiffs havenot alleged fats showing thaany of the alleged
statementare false and misleadinthe Court need not specify which defendants made which
statements.
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statements were protected by adequate cautionary language, and wish to presergkitims in thg
event that an appeal becomes necessary.”nCgil8, ECF No. 99.

Plaintiffs have addethree new paragrapls response to the Courtfetermination that

Juniper’s revenue projectioase not false and misleadin§eeSAC 11 4850, ECF No. 87. Those

paragraphs are based upon information received from a new confidential witne&ss, QM6 is a
sales finance manager who worked at Juniper from September 2005 until May@0fL28. CW6
was responsible for managing Jupiter's annual operating expenditure budget foretiea& and
conducting monthly meetings with each division vice president in the Ameltata®laintiffs
allege that CW6 “confirmed &t throughout the Class Period, the Company’s touted goal of 2(
yearoveryear revenue was not a realistic objective and was only achieved during $#16sailt
of the accounting rules changdd. CW6 also “confirmed that during the Class Periodiphris
business was adversely affected by a variety of factors including sofivedriems relating to the
JUNOS operating system and its incompatibility with the SRX product suite, sigrsgles due to
delayed release dates for major routing and switching products, and@anesxpected sales forg
headcount.”ld. 1 49. CW6 opined that Juniper’s use of the new accounting rules provided it
“a cheap way” to meet its announced revenue targets notwithstanding the compgayig on
problems.Id. § 50.

The problems identified by CWBere described in detail in the amended compl#iet

Court concluded that Plaintiffs had not shown that the problems rendered the compaagttops]

unattainable.SeeJuly 23 Ordeat 56, 21-23, ECF No. 84. CW6 amasthat tre problems made the

company’s forecasts unrealistielowever, CW6 managed Junipeoperating expensethe SAC

does notndicate that CWlayed any role in Junipexrevenue forecasting or hady experience

D

e

with

]

that wouldrender CW6'opinion particularly reliable. The SAC does allege that “CW6 utilized . . .

the Siebel system, which tracked financial forecasts and enabled userduotdmidgete-actual
variance analysis.'SAC { 48, ECF No. 87 It is unclear whaimport may be attributed the fact
that CW6 “utilized” the Siebel systenT.o the extent that Plaintiffs mean to allege that CW6 ha

® Plaintiffs’ prior allegations based upon information received from corti@lemitnesses CW1,
CW2, CW3, CW4, and CW5 are unchanged from the amended comaimpareSAC 88 35-47
ECF No. 87with Am’d Compl. 11 31-43, ECF No. 47.
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access to Juniper’s internal financial forecasis,Court notes the absence of any allegation that

those forecasts showed that Juniper would nobald not meet itbong-term projections

Finally, CW6'’s statement that Juniper took “a cheap way” to meet its anno@vesdie
targetsappears to be pure speculatidtiaintiffs insist that althougbuniper reported revenue
growth of 24.4%, 22.9%, and 26.4% in 2Q10, 3Q10, and 4Q10, respectively, Juaibeals
revenue growth was only 17.7%, 16.8%, and 14.&%pectively SAC { 55, ECF No. 87.
However, Plaintiffs do not suggest that the revenue recognized by Defendants 8bd20@9-13
and ASU2009-14was not reabr legitimate Even accepting Plaintiffs’dctual revenue growth
figures, it is not as though Junipgas nowhere near its targethe fact that Juniper had “actual”
revenue growth of 17.7% and 16.8% in 2Q10 and 3Q10 does not stiggd3efendants knew all
along that revenue growth of 20% was impossible. To the contrary, the figures shggdshiper
waswithin striking distance of its 20% target, but ultimately was not able to meet its goal
Plaintiffs’ allegations simply do not give rise to a reasonable inference that Juniperiipnsje
werefalse and misleading

2. Failureto Disclose Effect of New Accounting Rules

In addition to asserting that Juniper’s long term projections fatse and misleading
Plaintiffs assert that Juniper’s reported revenues were false and misleading zefamsants did
not adequately disclose the impact of the company’s adoption of ASU 2009-13 and ASU 20(
SACY 51 ECF No. 87. Inits July 23 Order, the Cadigcussed at lenigtthe FASBdisclosure
requiremerdg for companies in the transition period between old revenue recognition rules ang
rules ASU 2009-13 and ASU 2009-14. July 23 Order at 7, ECF No. 84. The Court noted th{
Juniper in fact did disclose its adoption of ASU 2009-13 and ASU 2a@08-itsForms10-Q and
10-K for FY10? 1d. at 9. The Court concluded that those Forms disclosed the effect of Junipe

* The Court took judicial notice of the relevant SEC filings when it addré&sfhdantsprior
motions to dismiss the amended complaint. July 23 Order at 13, ECF No. 84. In connectiot]
the present motion, Defendants have filed an unopposed request for judicial n8t® filings
and other documents, such as ASU 2009-13 and ASU 20QBat4yre incorporated by reference
into theSAC. Defendants also request judicial notice of Juniper’s Forid fif-the year ended
December 31, 2009, which is not incorporated by reference into the HAOefendants’ request
for judicial notice is GRANTED in its entiretySeeDaniels-Hall v. Nat'l Educ. Ass;r629 F.3d
992, 998 (9th Cir. 2010) (courts may consider documents referenced in the complaint that af
9
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adoption of the new rules in conformity with Exampteol the FASB disclosure guideline&d. at
24. With respect to Plaintiffs’ argument that Defendadistsould have made a more fulsome
disclosure as set forth in Exampl& ®f the FASB guidelines,” the Court notttht “it is well
established that the PSLRA does not impose a duty of completemgs3.he Supreme Court has
made clear that “8§ 10(b) and Rule 10b-5(b) do not create an affirmative duty to disgl@selall

material information.”Matrixx, 131 S. Ct. at 1321. Applying these standards to the allegationss sef

forth in the amended complaint, the Court concluded that “Plaintiffs have . . . failecdddgtes
showing that Defendants had an affirmative duty to provide further disclosures beydvdasha
already included in Juniper’'s SEC filings.” July 23 Order at 24-25, ECF No. 84.

Plaintiffs rely uporthe declaration of their expert, Stuart H. Harden (“Hardemhjch they
have attached as an exhibit to the SAA2eHarden Decl., SAC Ex. A, ECF No. 87-Harden is
the managing partner of the Litigation and Forensic Accounting Services Grbigonohing
Morse, LLP. Id. 1 2. He has more than thirty years of experience in public accoudtirand is a
member of the Emerging Issues Task Force of the FASE,3. Harderoffers his opinion that
Juniper “has not disclosed information durthg Class Period that enables users of its financia
statements to understand the effect of the change in accounting principlesgd&om Juniper’s
early adoption of Accounting Standards Update (“ASU”) No. 2009-13 . . . and ASU No. 2009
Id. T 4 He provides his reasoning in the following sixteen paragraphs of his declatdtififi.5>
20.

Plaintiffs previously submitted Harden’s declaration in support of their opposition t

Defendants’ prior motions to dismiss the amended complaint. The Court granted Defendant

central b the plaintiff's claim and as to which there is no question of authentidltgler Inv.
GMBH v. Corinthian Colleges, Inc540 F.3d 1049, 1064 n.7 (9th Cir. 2008) (SEC filings are
subject to judicial notice).

> Example 1 required “[d]isclosure of the amount of revenue that would have been reddgrie
year of adoption if the related arrangements entered into or mgteralified after the effective

date were subject to the measurement requirements of [the old'ruJlely] 23 Order at 7, ECF No,

84; see alsd-ASB Summary oASU No. 200913 at 34, ECF No. 94-9.

® Example 3 required “[d]isclosure of the amount of revenue recognized in the rgpeniod and
the amount of deferred revenue as of the end of the reporting period from applyingy(ajiamee
in [the old rules] and (b) the [new rules].” July 23 Order at 8, ECF N&selalsd-ASB
Summary of ASU No. 2009-13 at 4, ECF No. 94-9.
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motion to strike the declaration, cititunited States v. Ritchi@42 F.3d 903, 907 (9th Cir. 2002),

for thewell settledproposition that a district counbrmally may notonsider evidence outside the

pleadings when addressing a motion to dismiss under Rule 12(Bgé)uly 23 Order at 15, ECF
No. 84. Now the Court must determine whether Plaintiffs’ attachment of the Hard&arat®n as
an exhibit to their SAC alters its prior conclusion that the declaration may nohseered in the

context of a motion to dismiss.

“A copy of a written instrument that is an exhibit to a pleading is a part of the géadin
all purposes.” Fed. R. Civ. P. 10(d. “written instrument” within the meaning of Rule 10(c) is
documenevidencing legal rights or duties or giving formal expression to a legal actemmagnt,
such as a deed, will, bond, lease, insurance policy or security agreememadrco v. Depotech
Corp.,, 149 F. Supp. 2d 1212, 1220 (S.D. Cal. 2001) (internal quotai@wks and citation omitted
“The documents that satisfy this definition consist largely of documentary egidgrecifically,

contracts, notes, and other writings on which a party’s action or defense is ddsédternal

a

guotation marks and citaticomitted). The Ninth Circuit has held that “[a]ffidavits and declaratipns

... are not allowed as pleading exhibits unless they form the basis of the obrhBtéchie 342
F.3d at 908.Mostdistrict courts within the circuit have concluded thas inappropriate to
consider an expert affidavit on a motion to dismiss under Rule 12(b)(6), whether or rfot#w a
is attached to the complaingee, e.g., DeMar¢d 49 F. Supp. 2d at 1222 (questioning “whether
any good reason exists for a plaihtd attach an expert affidavit as an exhibit to a complaint”);
Montgomery v. Bueg€ase No. CIV 08-385 WBS KJM, 2009 WL 1034518, at *4 (E.D. Cal. A
16, 2009)“the practice of attaching to a complaint the kind of exhibits at issue hedéessly
complicates challenges to the sufficiency of pleading®ie district court has reached the oppd
conclusion, holding that “there exists no inflexible rule governing the sortibémmstrument that
may be attached to a pleadingihe Mannkind Sec. Action®35 F. Supp. 2d 797, 821 (C.D. Cal.
2011).

This Court is constrained by the Ninth Circuit’s rulingRitchieand, in any event, agrees
with the district courts that have held that expert affidavits are not appropxlatets to
complaints. This Court finds particularly persuasive theMarcocourt’s observation that “[t]he
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inclusion of such an affidavit in no way relieves a plaintiff of its burden to compiytive Reform
Act and the applicable provisions of the Federal Rules of Civil ProeédDeMarcg 149 F. Supp.
2d at 1221. “Because the Court must generally assume the truth of all mataralddegations i
a complaint, averments in an expert affidavit carry no additional probative weggbty because

they appear within an affidavit rather than numbered paragraphs of the compghhiat."1222.

Accordingly, the Court declines to consider the Harden declaration in the contlextppésent Rule

12(b)(6) motion.
In addition to attaching the Harden declaraagrarexhibit tothe SAC, Plaintiffs copied
into the SAC itselHarden’s opinions as to why Juniper’s disclosueggrding its transition to

ASU 2009-13 and ASU 2009-Idere inadequateCompareSAC {{15-17, 65-67, 81-83, 92-94,

106-108, 116-18, 132-34, 191, ECF No. ®ith Harden Decl. 11 320, ECF No. 87-1. The Court

has considered all of the facts alleged in the SAC. However, Harden’s “opinions adsibtite
for facts under the PSLRA.Fin. Acquisition Partners L.P. v. Blackwedl40 F.3d 278, 286 (5th
Cir. 2006) see alsdn re Jones Soda Co. Sec. Lifi§ase No. C07-1366RSL, 2009 WL 330163,
*4 n.6 (W.D. Wash. 2009).

None of the new facts alleged in the SAC are sufficient to show that Junipeltsdiss

regarding its adoption of ASU 2009-13 and ASU 2009v&4de so deficient as to render Juniper’s

financials false and misleadinguniper’'s Form 1@ for the period ending March 31, 201Be
first quarter in which revenue was recognized under the new exieessly disclosed that:

We adopted Accounting Standards Update (“ASU”) No. 2089Multiple-
Deliverable Revenue Arrangements” (“ASU 200®') and ASU No. 2009-14,
“Certain Revenue Arrangements That Include Software Elements” (“ASU- 2009
on a prospective basis as of the beginning of fiscal 2010elw and materially
modified arrangements originating after December 31, 2009.

Form 10-Q for period ending 3/31/2010 at 37, ECF No. 93-3. The Form stated that for trans
initiated prior tothe first quarter of @10, revenue would be recognized under the old rules, ang
described how revenue for multipddement transactions iscognizedunder the old rulesld. The
Form distinguished the old rules from the new rules, explaining that:
Under the new standards we allocate the total arrangement consideration to each
separable element of an arrangement based on the relative selling price of each

element. Arrangement consideration allocated to undelivered elements isaiefer
until delivery.
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Id. The Form also provides much more detailed descriptions of the manner in which theesew rul

are applied.ld. Finally, and of particular note here, the Form discldasatd

As a result of the adoption of ASU 2009-13 and ASU 2009-14, net revenues for the

first quarter of 2010 were approximately $25 million higher than the net revenues

that would have been recorded under the previous accounting flikesincrease in
revenues was due to recognition of revenue for products booked and shipped during
the first quarter of 2010, which contained deliverables for kvivie were unable to
demonstrate fair value pursuant to the previous standards. We cannot reasonably

estimate the effect of adopting these standards on future financial peribds as t

impact will vary depending on the nature and volume of new or materially modified

arrangements in any given period.
Id. (emphasis added).

Juniper’s subsequent Forms 10-Q and 10-K contained similar disclo&iaes.of the
Forms explaiadthe specific criteria used by the company in recognizing revenue, and each
expressly diclosed how much additional revenue had been recognized under ASU 2009-13
ASU 2009-14 than would have been recognized under the old &ées.orm 106 for period
ending 6/30/2010 at 7 (“As a result of the adoption of ASU 2009-13 and ASU 2009-14, net
revenues for the three and six months ended June 30, 2010 were approximately $53 million
million higher than the net revenues that would have been recorded under the previous gccd
rules.”), ECF No. 93-4; Form 10-Q for period ending 9/30/2010 at 6 (“As a result of the adopf
ASU 2009-13 and ASU 2009-14, net revenues for the three and nine months ended Septem
2010, were approximately $50 million and $128 million higher, respectively, than the eretiesv
that would have been recorded under the previous accounting rules.”), ECF No. 94; Fofor 1(
period ending 12/31/2010 at 32-33 (“As a result of the adoption of ASU 2009-13 and ASU 2(
net revenue for the year ended December 31, 2010, was approximately $237 million higtier
net revenue that would have been recorded under the previous accounting rules.”).

The Court again concludes that these disclosures comply with FASB gusdeline
disclosuresvere sufficient to inform the market that Juniper had transitioned to the new accol

rules effective January 1, 2010, and that Juniper was recognizing millions of dalaréxmet

revenueon a quarterly and yearly basis under the new accounting rules than it would haablb¢

to recognize under the old accountingerulPlaintiffs new allegations in essence boil down to
argumenthat Juniper had an obligation to spell theeffects of transitioning tdSU 2009-13 and

13

CASE NO. 511-CV-04003LHK
ORDERGRANTING MOTION TO DISMISS SECOND AMENDED COMPLAINT WITHOUT LEAVE

and

and
untii
ion ¢

ber

D09-
tha

Intin

U

en




For the Northern District of California

United States District Court

© 00 N o o b~ w N P

N N N N N NN NN R R R B R B R R R
0o ~N o N D0 N RO OO oo N oYy 01N O N RO

ASU 2009-14 in more detail. Fexample Plaintiffs allege that Defendants should have disclos
the amount of deferred revenue recognized under the old accountingeeteaC 1 191(b);
provideda breakdown of revenue deferred under the old and new accountingeeaC
191(c); and discle=dthe impact of the new accounting rules on “opegatirargins, net income or
earnings per shareseeSAC 1 191(a). Plaintiffs have failed to show that Juniper had an oblig
to provide this information, that disclosure of the information would have significaltéiyed the
“total mix” of information aailable to investorssee TSC Indus., Inc. v. Northway, |26 U.S.
438, 449 (1976), or any other basis for concluding that Juniper’s financial statementalseeand
misleading absent this additional information.
3. Scienter

To state a cian for securities frauda complaint muststate with particularity facts giving
rise to a strong inference that the defendant acted with the required statel bf16iU.S.C. § 78u
4(b)(2)(A). In the Ninth Circuit;the complaint must allege that thefdndants made false or
misleading statements either intentionally or with deliberate recklessriesg’Daou Sys., In¢.
411 F.3d 1006, 1015 (9th Cir. 200Because Plaintiffs have failed to allege any actionable fal;
misleading statements, thegcessariljhave failed tallege that Defendants made such statemg
intentionally or recklesslyPlaintiffs agreehat “[t]his is the type of case where, as the Ninth Cin
observed, falsity and scienter merge.” Opp’n at 18 (cliing Daoy 411 F.3d at 1015)However,
for the sake of completeness, the Court briefly addresses Plaintiffses@dapations.

In its July 23 Order, the Court concluded that Plaintiffs had failed to allegeieniffiacts to
create a strong inference of scientedemeither a core operations theory or a financial motive 3
opportunity theory.SeeJuly 23 Order at 25-30, ECF No. 8%he SACadds only a few new

allegationghat are even conceivably relevant to the scienter ingihieythree new paragraphs ba

" The Court notes that Juniper's Form 10-K for FY 2009 disclosed the amount of defeeragere
recognized under the old accounting rules and carried on the company’s balahes shége end
of 2009. Form 10-K for period ending 12/31/2009 at 87, ECF No. 93-1. The Court previous
rejected Plaintiffs’ argument that Juniper was obligatedd&e disclosures consistent with
Example 3 of the FASB guidelines, which requires a breakdown of revenue deferretherald
and new aaounting rules. July 23 Order at 24, ECF No. 84. It is not clear from where Plainti
draw the requirement that a compaxplain the impact afiew accounting rules on operating
margins, net income or earnings per share.
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upon information received from CW6, discussed aboveaarallegation that open market sales
insiders increased in 1Q11 as compared to 2009 and ZEESAC 11 20, 48-50. The SAC doeq
not allege that CW6 had any contact with the individual defendiwis, CW6 offers “little, if any,

reliable basis from which to infer scienteiPolice Ret. Sys. of St. Louis v. Intuitive Surgical,,Ind.

No. 10CV-03451-LHK, 2012 WL 1868874, at *20 (N.D. Cal. May 22, 2012). At most, the

by

allegations regarding CW6 nftiggive rise to an inference that CW6 believed that Juniper’s revienue

growth projection of 20+% was unrealistic, and that because CW6 formed this helipérd
officials must have formed the saimelief. The allegation that insider sales increasetil d@s

not identify the “insiders.” If the salegereby nondefendants, they are irrelevantshow motive

on the part of the individual defendantSee Wozniak v. Align Tech., Indo. C-09-3671, 2011 WL

2269418, at *14 (N.D. Cal. June 8, 2011) (“Sales by insiders not named as defendants, howgver

irrelevant to the determination of the named deferislantenter.”). The addition of these
allegations is insufficient to alter the Court’s prior conclusion that Plaintiffe faled to allege
facts showing scienter.

B. Sections 20(a) and 20A

Section20(a) provides that[é]very person who, directly or indirectly, controls any persg
liable under any provision of this chapter or of any rule or regulation thereuntdexishe liable
jointly and severally with and to the same extent as such controlled person.” Afgaing under
§ 20(a) must demonstratgl) “a primary violation of federal securities lgvand (2) “that the
defendant exercised actual power or cdrax@r the primary violator."Howard v. Everex Sys.,
Inc., 228 F.3d 1057, 1065 (9th Cir. 2000).

Section 20A creates liability for “[a]ny person who violates any prowisf this chapter or
the rules or regulations thereunder by purchasing or selling a securityinvhdssession of
material, nonpublic information.” 15 U.S.C. 8§ 78t-1. A plaintiff suing under § 20A must show|
independent violation of the securities laviigpton v. Pathogenesis Cor284 F.3d 1027, 1035
n.15 (9th Cir. 2002).

BecauséPlaintiffs have failed tatate a claim for a primary violation of the securities law
Plaintiffs likewise have failed to state a claim for violation of 88 20(a) or 2GAeoExchange Act.
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V. CONCLUSION

The Ninth Circuit has held that leave to amehduld be granted with “extreme liberality.
Eminence Capital, LLC v. Aspeon, In816 F.3d 1048, 1051 (9th Cir. 2003). When considering
whether to grant leave to amend, a district court should consider severatl factdue delay, bad
faith, or dilatory motiverepeated failure to cure deficiencies by amendments previously ajlow
undue prejudice to the opposing paergd futility of amendmentFoman v. Davis371 U.S. 178,
182 (1962) Eminence Capital316 F.3d at 1052. There is no evidence otuendkelay or bad faith
on the part of Plaintiffs or of prejudice to Defendahtsave to amend were granted. However,

Court’s July 230rder set forth the deficiencies in the amended complaint in great detail, and

the

Plaintiffs were unable to cure those deficiencies when grdedee to amend. Based upon the new

allegationdn the SAC, it does not appear that Plaintifiswad be able to state a viable claim eve
they wereafforded another opportunity to amend. The Court’s July 23 Order informexiffdai
that the action would be dismissed with prejudice if the deficiencies identifiedrtiegre not
cured by the SAC. Accordinglthe motion is GRANTED WITHOUT LEAVE TO AMEND, and
the action is DISMISSED WITH PREJUDICH.he Court vacates the July,12013 Case
Management Conference. The Clerk shall close the file.

IT ISSO ORDERED.

Dated May 17, 2013

LUCY

United States District Judge
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