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Other Process, Stay of Proceedings to Er@dudgment by the Court” (ECF No. 20); and (3)
“MOTION in Support of Cross Motion DefendanResponse to Plaintiff's Emergency to Motion”
(ECF No. 21). Having considered the partigspers and the adminiative record, the Court
DENIES Defendant’s motion for summary judgmeRtaintiff's motions are GRANTED to the
extent that they request that the Court remandctss so that the ALJ camake findings as to: (1)
what if any limitations would &e from Plaintiff's diarrhea; (2)ow any limitations arising from
Plaintiff's diarrhea would affed®laintiff’'s capacity for sedentawork; (3) the significance of Dr.
Hyunh and Dr. Sanchez’s reports; and (4) for enertletermination as to whether Plaintiff's RFG

allows Plaintiff to work as a clerk/cashier amdassembler. Plaiffitis motions are otherwise

DENIED.
l. BACKGROUND
A. Factual Background

Plaintiff was born in 1960, and was forty-one years old on the allegalility onset date
of August 1, 2002. Administrativeranscript (“Tr.”) 153. Plaitiff has a high school education,
and, prior to the onset of Plaintiff's allegdi$ability, Plaintiff worked as an accountaimd. 30.

On July 11, 2002, Plaintiff suffered a fallvabrk, and she was taken to the emergency
room for evaluation of right wrist pairid. 56. Plaintiff claims thasubsequent to this fall, on
August 1, 2002, she began experiencing severe, ligaslarp pains in ghright arm and elbow
attributed to the fall and toarpal tunnel syndromed. 19.

In approximately October 2002 Plaintiff applitor disability benefits based on her wrist
pain. Id. 149. Over the years, as Plaintiff's cases progressed, Plaintifs claimed additional
impairments including: mild cervical degeniva disc disease, didrea, alcohol abuse,
depression, lower back disease, cognitive dysfongcfiboromyalgia, visual problems/glaucoma,
sore throat, headaches, sleigorder, and general malaidd. 23. Additionally, in her filings with
this Court, Plaintiff has claimed that she suffieosn “ovarian tumors (suspect cancer)” (this clain

appears to be based on the taet Plaintiff was daignosed with an ovarian cyst which would
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likely resolve itself in 13 days) and “duress.See e.gcompl. at 26, Emergency Motion at 21.

Plaintiff has seen a number of doctox®r the years including orthopedists,
opthamologists, psychologists, and psychiatrists. While the Cdurtatiendeavor to review the
extensive medical record here, the Court notes that the medical evidence imtkrdas reports
from: (1) Dr. John Hotson (November 2002) (342); (2) Dr. Audrey Kuang (March 2003 and
February 2004)id. 458, 958); (3) Dr. Lara ASalamacha (February 2004J.(459); (4) Dr. Robert
E. Lieberson, Plaintiff's treatg physician (April 2004 and May 2004y1.(474, 959); (5) Dr. Maria
Matsumoto (May 2004)d. 484); (6) Dr. Ubaldo Sanchégsychologist) (October 2004id( 863);
(7) Dr. Murray Krelstein (psshiatrist) (October 2004)d. 645); (8) Dr. Nhi Hyunh (psychiatrist)
(November 2004)id. 718); (9) Dr. Ute Kollath (pychologist) (May 2005)d. 724); (10) Dr. Khoa
Nguyen (opthamologist) (March 20079.(865); (11) Dr. Ahmed ESokkary (psychologist)
(March 2007)id. 867); (12) Dr. Lakshmi Madidsli (orthopedist) (November 20073(876); (13)
Dr. Maria Acenas (psychiatrist) (November 200d) 870); and (14) DrHarvey Rockman
(November 2007)id. 948).

As will be discussed below in connection witle Court’s review ofhe Administrative
Law Judge’s findings, these reports fail to aonfmany of Plaintiffs purported impairments
including lower back disease, fibromyalgiaagtoma, sore throat, neuropathy, chronic pain,
ovarian cancer, and duress. Moreover, Pifimtioctors for the most part found that, while
Plaintiff has some limitations with respect to Pldiis use of her right hash, as of the time of the
Administrative Law Judge’s decisi, Plaintiff was capable of aging out basic work activities
including: (1) walking, standig, sitting, lifting, pushing, pullinggaching, carrying, or handling;
(2) seeing, hearing, and speaking; (3) undedstey, carrying out, and remembering simple
instructions; (4) using judgmer(®) responding appropriately tagervision, co-workers and usual
work situations; and (GJealing with changes in a routine work settir@ge infraSection [11(A)(4)
(reviewing evidence concerning Plaintiff's resadlfunctional capacity”); 20 C.F.R. § 404.1521(b).

The Court additionally notes that at least one doctor affirmatively diagnosed Plaintiff as

2 References to pages in the petition for rei€ompl.”) refer to the page numbers affixed by

ECF, not the page numbers given by Plaintiff.
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“[m]alingering” (Tr. 869) (rgort of Dr. EI-Sokkary).

B. Procedural History
1. Proceedings Before the Administrative Law Judge and the Appeals
Council

As set forth above, Plaintiff first applied fdisability benefits irapproximately October
2002. 1d. 149. Administrative Law Judge BrentonRogozen denied Plaintiff’'s claim on April
16, 2004.1d. 129. The stated reason fomgeng Plaintiff's claim was that “[w]hile [her] condition
[might] cause [her] pain at times, [the] recordewfed] that [Plaintiff] [was] still able to use [her]
hands for basic grasping and handling of objectsi’ @uld therefore still “@rform some types of
work.” Id. 129.

In May 2004, Plaintiff filed a requegtr reconsideration of her claind(133) and a
Disability Report Appealid. 182). In the Disability Reportpgpeal, Plaintiff added new ailments
including: (1) numbness in legs and on her rgjtie; (2) chronic paim her back, neck and
shoulder; (3) depressiof¥) sleeplessness; and (&hterior disc bulge.”ld.

Judge Rogozen denied Plaintiff's requies reconsideratin on October 5, 2004d. 134.
Plaintiff subsequently filedreother request for a hearingd. 140. Judge Rogozen granted
Plaintiff's request and hela hearing on April 5, 2009d. 1056-81. On July 25, 2005, Judge
Rogozen denied Plaintiff's disability claim afalind that she was not eligible for disability
because she could perform unskilled sedentary wokkL13-124.

Plaintiff appealed this deca to the Appeals Council, which granted Plaintiff's request f
review and remanded Plaintiff's claims fonew hearing to: (1) address the treating source
opinion, which the Appeals Council found had nee fully addressed at the previous hearing,
and (2) collect additional evidentegarding the extent to which the claimant’s limitations [with
respect to her right handfode the occupational bafee sedentary work...."ld. 81-83.

On February 14, 2007, afteretbase had been remandedhmsy Appeals Council, Judge
Rogozen held a hearing. Tr. 1087-1113. On 18ly2007, Judge Rogozen again denied Plaintiff
disability claim. Id. 51-64. Plaintiff appealed the dahiand on October 2, 2007, the Appeals

Council remanded Plaintiff's case to Judge Rogaoziém instructions tabtain supplemental
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evidence from a vocational expéot“identify examples of ...jobs” for which Plaintiff was
suitable, and also to “[o]btain aNable updated treatment recordsd. 41-43.

A different Administrative Law Judge, Judge Frederick C. Michaud (hereafter “ALJ"), h
a third hearing on June 19, 2008. 1114-1134. At the time the ALJ was considering the case,
Plaintiff's alleged impairments included: carpahnel syndrome, mild cemsal degenerative disc
disease, diarrhea, alcohol abuse, deprastower back disease, cognitive dysfunction,
fibromyalgia, visual problems/glaucoma, sore throat, headachesdsteeger, and general

malaise.ld. 23. On January 28, 2009, the ALJ derfaintiff's disability claim. Id. 13-31.
2. Proceedings and Filings Before the Ninth Circuit and This Court

Plaintiff did not ask the ppeals Council to review the Alls January 2009 decision and
instead filed a civil suit in the district courfeeCase No. 09-cv-00974-JSW (N.D. Cal. 2009).
United States District Judge JefyrS. White dismissed the case for lack of jurisdiction because
Plaintiff had not appealed the Als decision to the Appeals Coulnd\evertheless, the Appeals
Council treated Plaintiff’s filing bef@ the district court as a timetgquest for review of the ALJ’'s
decision. Tr. 8. The Appeals Council found no grounds for remanding the ALJ’s 2009 decisi
and issued a notice of denial on March 24, 20141 8-9.

After receiving the notice afenial from the Appeals Councijaintiff filed a petition for
review with the Ninth Ciragit Court of Appeals.See Sanders v. Social Secutiy Comailr71705
(9th Cir. 2011). The Ninth Circuit found thatdicked jurisdiction to consider Plaintiff's case and
transferred the case taghCourt on September 6, 2011.

After the case was transferred to thmu@, Plaintiff's petition for review became
Plaintiff's complaint in this matterSeeECF No. 1 (“Compl.”). Plaintf’s petition for review is 44
pages long and attaches a numbemdfibits; the nature and relewae of many of the allegations
and arguments contained therare difficult to discernSee e.gCompl. at 7 (alleging judicial
misconduct and public corruption based on “SteSanchez and family vigilante practicest;
(“Including cohered/collaborated tmiess statement from a convicted unlicensed contractor his
family, customer’s son, drug addicts, convictseea criminals, relatives, boy/qirl friends of
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Sanchez /Martinez family tenants....IJJ); at 8 (‘Argument the Appellate Court issued an
INVALID order of judgment without... Not havirtge proper jurisdictiorciting: The time for
appealing a judgment jarisdictional....” (emphasis in original)).

On February 7, 2012, Plaintiff filed her Engency Motion. The Emergency Motion is 91
pages long, well in excess of tB&-page limit set forth in Loc&ule 7-2(b), and attaches
numerous exhibits. Plaintiff's Emergency Motisimilarly includes a number of arguments whog
nature is difficult to discern.

On March 6, 2012, Defendant moved for an order extending Defendant’s time to respg
the Emergency Motion. ECF No. 13. The Garanted Defendant’s motion. ECF No. 15.
Defendant did not file a respanso the Emergency Motion. dtead, on April 9, 2012, Defendant
filed the instant motion for summary judgment.

Plaintiff did not file a formal opposition tOefendant’s motion for summary judgment.
Plaintiff did, however, file two additional motns. The first motion, filed on April 12, 2012, is
styled “MOTION for Default Judgment, Servingh@t Process, Stay of Proceedings to Enforce
Judgment by the Court.” ECFoN20 (“Motion for Default Judgméi). The second motion, filed
on April 24, 2012, is styled “MOTION in Suppat Cross Motion Defendant's Response to
Plaintiff's Emergency to Motion.” ECF No. 21Gfoss Motion”). Each of these motions is
approximately 45 pages in length. Like Plaintiffistition for review, the nature of Plaintiff's
various motions and the relevance of the argusneontained therein are somewhat difficult to
discern. See e.geECF No. 20 at 10 (alleging that Defenddsibck[ed] access to [Plaintiff's] cell
phone and email records,” “block[ed] [Plaintiff's] access to [pJublicly owned computers,” caus{
the “undisclosed (Cash) sale of [Plaintiffdgceased mother[‘s] property,” and “[u]nlawfully
photograph[ed] [Plaintiff] with assistance of tGeandos family of 506 Loumena Ln"); ECF No.
21 at 10 (alleging that Plaintiff has “become etivn of the Department of Homeland Security,
FBI, and Social Securitgdministration”).

Defendant did not respond to Plaintiff’'s Man for Default Judgment or Cross Motion.

Defendant also did not file a reply in supjpof Defendant’s motiofor summary judgment.
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3. The Excess Pages of Plaintiff’s Motions are Stricken

Civil Local Rule 7-2(b) provides that a mati must “not exceed[] 25 pages in length.” In

order to file a brief that exceeds 25 pages in lergparty must obtain permission from the Court.

Here, Plaintiff filed a request that Plaintiff be allowed to file an oversized brief in connection wjith

the Emergency MotionSeeECF No. 10. However, this requegas never granted. Moreover,
Plaintiff never requested permission to exceed2h page limit with respect to her Motion for
Default Judgment or Cross Motion. Accordiynghe Court STRIKES all pages beyond the 25th
page of each of Plaintiff's three motions. Thigi@rwill address all arguments that the Court calj
discern from Plaintiff's petition for review and from the first 25 pages of Plaintiff’'s Emergency

Motion, Motion for Default Judgment, and Cross Motion.

. LEGAL STANDARDS
A. Standard for Reviewing the ALJ Decision

The Court has the authority teview the ALJ decision pursuant to 42 U.S.C. § 405(g).
The Court may only disturb the ALJ decisioiitifs unsupported by subsi#al evidence in the
record as a whole or if it isot an application ahe proper legal standard. 42 U.S.C. § 405(Q);
Vertigan v. Haltey 260 F.3d 1044, 1049 (9th Cir. 2001). “Substd evidence is such relevant
evidence as a reasonable mind might acaspidequate to support a conclusiovéertigan 260
F.3d at 1044citing Richardson v. Peralegl02 U.S. 389, 401 (1971)). If the evidence supports
more than one rational interpretatiore Bourt must uphold the ALJ’s conclusioBurch v.

Barnhart 400 F.3d 676, 679 (9th Cir. 2005).
B. Standard for Determining Disability

The Social Security Act defines disabilitythg “inability to engge in any substantial
gainful activity by reason of anyedically determinable physical or mental impairment which c3
be expected to result death or which has lasted or can bpexted to last for a continuous period
of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The impairment must also be so seve
that a claimant is unable to do her previausk, and cannot “engage any other kind of
substantial gainful work which exists in the national economy,” given her age, education, and

experience. 42 U.S.C. § 423(d)(2)(A).
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“The claimant carries the initidlurden of proving a disability.Ukolov v. Barnhart420
F.3d 1002, 1004 (9th Cir. 2005). “A claimant is disabfesthe proves: 1) thaghe is not presently
engaged in a substantial gainful activity; 2) thatdeability is severe; an8) that her impairment
meets or equals one of the specific impe@nts described in the regulationd’homas v. Barnhart
278 F.3d 947, 955 (9th Cir. 2002).Even if the specific impairmesidescribed in the regulations
do not apply, a claimant can make out a prima fease of disability if sb proves, in addition to
the first two requirements, that sisenot able to perform any wotkat she has done in the past.”
Id. “If the claimant makes out a prima facie €athe burden shifts to the Commissioner to
establish that the claimant cparform a significant number oftadr jobs in the national economy.’
Id.

The ALJ evaluates Social Security disabitgses using a five-step evaluation process. 2

C.F.R. 8§ 404.1520:

1) The ALJ must first determine whether the claimant is presently engaged in substantially

gainful activity. 20 C.F.R. § 404.1520(b). slé, the claimant is not disabled.
Otherwise, the evaluation proceeds to step two.

2) The ALJ must determine whether the claimaa$ a severe impairment or combination
of impairments. 20 C.F.R. § 404.1520(c). If not, the claimant is not disabled.
Otherwise the evaluation proceeds to step three.

3) The ALJ must determine whether the claimant’s impairment or combination of
impairments meets or medically equals thguneements of the Listing of Impairments,
20 C.F.R. 8 404, Subpart P, App. 1. 20 C.BR04.1520(d). If so, the claimant is
disabled. Otherwise, the analysis proceeds to step 4.

4) The ALJ must determine the claimant’s cegl functional capacitin light of any
limitations from the claimant’s impairments. 20 C.F.R. § 404.1520(e). If the
claimant’s residual functional capacity allo@® claimant to perform work that the
claimant has done in the past, the claimamit disabled. If the claimant cannot

perform the work, the evaluation proce¢alstep five. 20 C.F.R. § 404.1520(f).

8
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5) In this step, the Commissioner has the bufesemonstrating that the claimant is not
disabled. The Commissioner must show that the claimant can perform some subst
gainful work in the national economy, cagexing a claimant’s age, education, and

vocational background. 20 C.F.R. § 404.1520(g)(1).

II. ANALYSIS
A. The ALJ’s January 2009 Decision and Rlintiff's Challenges to the ALJ’'s
Decision

The ALJ found that Plaintiff has not engagedubstantial gainful activity (step one) since
August 1, 2002, the alleged onset date of Plaistdfsability. Tr. 23. The ALJ also found that
Plaintiff suffered from multiple medically deteimable “severe” impairments (step two), including
a history of right carpal tunneyyndrome, mild cervical degemagive disc disease without
radiculopathy, diarrhea, albol abuse, and depressidd. The ALJ then found that none of
Plaintiff's ailments met “or equal[ed]’ one ofdhmpairments in the Listing of Impairments (step
three). Id. 25. However, the ALJ found that becaus®laiintiff's residual functional capacity
(“RFC”), Plaintiff would not be able to perform hpast relevant work asbookkeeper (step four).
Id. 30. Thus, the ALJ proceeded to step five. Athi®step, the ALJ dateined that Plaintiff's
RFC would allow the Plaintiff to carry out a significant range of “unskilled and sedentary
occupations” and that jobs existed in the nafi@eanomy that fit this requirement, such as
parking clerk, cashier, and assembler (step file)31. In determininglaintiff's RFC and
capacity for sedentary work, the ALJ also deteadithat Plaintiff's statements regarding the
intensity and severity of Plaifits symptoms were not credibldd. 29-30. Because Plaintiff was
capable of performing sedentary work, the Abdcluded that Plairffiwas not disabledld.

While Plaintiff has not submitted a formagbposition to Defendant’s motion for summary
judgment, and as set forslupra Plaintiff’'s various motions aneot entirely clear, the Court
surmises that Plaintiff disputes the ALJ’s fings regarding: (1) whicbf Plaintiff's claimed
maladies constituted severe impairments (step t8e®HCF No. 21 at 20);ra (2) whether any of
these impairments met the requirements of thengf Impairments, 20 C.F.R. § 404, Subpart B
App. 1. 20 C.F.R. 8§ 404.1520(d) (step threseECF No. 21 at 20 (argog that Plaintiff's
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fibromyalgia met or equaled a listing set forth ie tiegulations)). Plaintiff also appears to disput
the ALJ’s conclusion that Plaintiff was not entitkeddisability benefitbecause Plaintiff's RFC,
taking into account Plaintiff’'s impanents would allow Plaintiff to work in an unskilled sedentary
position such as a parking diecashier, or assemblegeeCompl. at 22. Finally, Plaintiff appears
to dispute the ALJ’s finding that Plaintiff was not credib&ee id24. The Court addresses each

of the disputed findings beginning withe ALJ’s credibility determination.
1. Substantial Evidence Supports the All's Credibility Determination

As a threshold matter, the Court addressegMil’s credibility determination as it has
implications with respect to the ALJ’s othifendings. The ALJ found that Plaintiff’s
representations regiing the persistence, imtsity, and limiting effects of her symptoms, including
pain, were not credible See id28-30. The Court finds thatdbALJ’s credibility determination
was supported by substantial evidence.

As statedin Fair v. Bowen “[a]n ALJ cannot be required teelieve every allegation of
[disability], or else disability benefits would lawailable for the asking, a result plainly contrary tq
the [Social Security Act].”ld., 885 F.2d 597, 603 (9th Cir. 1989). Thus, an ALJ is required to
make a credibility finding as to the claimant’s subjective statemdimsmas278 F.3d at 958-59.
The ALJ’s credibility finding mat be supported by the recondl. at 958. However, when there is
affirmative evidence of malingering, such evidemrovides strong support for an ALJ’s decision
to disregard a claimant’s subjective complairBge Merillat v. Comm'r of Soc. Sec. Adn8580 F.
App'x 163, 166 (9th Cir. 2009) (“Affirmative @ence of malingering supports an adverse
credibility finding.”); Cf Smolen v. ChateB0 F.3d 1273, 1283-84 (9th Cir. 1996) (“ Once a
claimant meets th€ottontest and there is no affirmatieeidence suggesting she is malingering,
the ALJ may reject the claimant's testimony regaydhe severity of hesymptoms only if he
makes specific findings stating clesrd convincing reasons for doing so”).

Here, as recognized by the ALJ, Dr. El-Sakkaffirmatively diagnosed “[m]alingering”
(Tr. 869), a diagnosis which strongly supports a figdhat Plaintiff is notredible. The ALJ’s
adverse credibility determinatiamas also supported by the facatlat least one of Plaintiff's
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statements was inconsistent with the medical egeleispecifically, Plaintiff represented that she
was unable to walk more than a half block, imedical reports from the same approximate time
period state that Plaintiff had an unregted ability to sand, walk, and sitd. 199, 461).

The ALJ also found that Plaintiff's nunars “self-pitying” remarks at the hearing
undermined her credibility.Indeed, the Court observes ttare were a number of instances
during the hearing where Plaiffitappeared to exaggerate l@ndition and impairments. For
example, at one point, Plaintiff ctaed she had “cancer of the boweld. 1123. However, when
pressed about her condition, Plaintiff immedimdwngraded her description of her condition to
irritable bowel syndrome (“IBS”)ld. Plaintiff later claimed thathe was “going to die just like
[her] mother” (who actually has bowel cancer), atated “[m]aybe we’ldie together and then
nobody has anything to worry aboutd. 1125. Furthermore, when Plaintiff was asked when he
ailments first became so bad that she could nokyRlaintiff stated: “[a]lways hurt and the peoplg
don't listen... All they do is bill me and try tosume and they don't fix nbing and all they do is
cheating.” Id. 1135. Plaintiff made a number ohet similar remarks during her hearihg.

In light of the affirmative evidence of magiering, Plaintiff's repremntations regarding her
limited ability to walk, and Plaintiff's statemeras the hearing, the Court finds that the ALJ’s
adverse credibility determination was suppotiggubstantial evidence and that the ALJ was
entitled to discount Plaintiff'subjective statements regarding tbeverity and intensity of her
various symptoms. Next, the Court addressesALJ’s determinations regarding which of

Plaintiff's impairments were severe.

% The ALJ identified a number of other grounds for doubting Plaintiff's credibisgeTr. 29-30.
However, the Court finds that the grounds sehfabove were sufficient to support the ALJ’s
determination.

* Moreover, in Plaintiff's filings with this Court, Plaintiff clairdehat she suffers from “ovarian
tumors (suspect cancer)” (Compl. at 20), wherfaat, Plaintiff was diagnosed with a “3.6 cm
right ovarian cyst,” which was expedt to clear within “1-3 days.'SeeEmergency Motion, EXx.
2.51. Thus, the Court agrees with the ALJ ®laintiff's somewhat hyperbolic statements
undermine her credibility.
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2. Substantial Evidence in the Reaa Supports the ALJ’s Finding
Regarding Plaintiff's Severe Impairments

Under Step 2 of the disabilignalysis, the ALJ was requiréaldetermine whether Plaintiff
had “a severe medically determinable physicahental impairment that meets the duration
requirement in 8 404.1509, or a combination of impaints that is severe and meets the duratior]
requirement.” 20 C.F.R. 8 404.1520. Sectiondl$duration requiremergrovides that an
impairment “must have lasted or must be expe¢d last for a comuous period of at least 12
months.” 20 C.F.R. § 404.1509. The regulations pi@tihat an “impairment must be establisheq
by medical evidence consisting of sigagmptoms, and laboratory findinggt only by [the
claimant’s] statement of symptorh®20 C.F.R. § 404.1508 (emphasis added).

The regulations further provideat “[a]n impairment or combination of impairments is no
severe if it does not significantly limit [the claimant’s] physicatr@ntal ability to do basic work
activities.” 20 C.F.R. § 404.1521(a). Exampledasic work activities include: “(1)... walking,
standing, sitting, lifting, pushing, pulling, reachingtrgang, or handling; (2) [c]apacities for
seeing, hearing, and speaking; (3) [u]nderstanding, carrying out, and remembering simple
instructions; (4) [u]se of judgment; (5) [rlespongliappropriately to supervision, co-workers and
usual work situations; and (6)]ghling with changes in a rougrwork setting.” 20 C.F.R. §
404.1521(b).

In this case, the ALJ found that Plaintifffawed from the following “severe” impairments:
“a history of right carpal tunnelyyadrome, mild cervical degeneratidesc disease without clinical
radiculopathy, diarrhea, alcohabuse, and depression....” Tr. 23. However, the ALJ found tha|
the following impairments were not supportedsoyficient evidence: “lower back disease,
cognitive dysfunction, fibromyalgia, visual prebhs/glaucoma, sore throat, headaches, sleep
disorder, and malaise...ld.

Plaintiff does not appear thspute the ALJ’s findings regarding the impairments that
gualified as severe under the rigions. Accordingly, the Coudonsiders whether the ALJ erred
with respect to his findings regarding which impairmelsnotqualify as severe. The Court will

address the ALJ’s findings with respect to Riidii's: (1) lower back disease; (2) visual
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problem/glaucoma; (3) cognitive dysfunction; angf(dromyalgia. The Court will then address
the ALJ’s findings with respect ®laintiff's sleep disorder, malaisgore throat, and headaches.
Finally, the Court will consider Rintiff's argument that neurogat, “chronic pain,” “duress,” and
“ovarian tumors (suspect cancer)” (none of which were explicitly addressed in the ALJ’s decis
should have been included as severe impairm&dsCompl. at 20. For the reasons set forth
above, the Court finds that the ALJ’'s determinati@garding what conditions of Plaintiff did not
gualify as a severe impairment wertgported by “[s]ubstantial evidenceVertigan 260 F.3d at

10409.
a. Lower Back Disease

With respect to Plaintiff’'s lower back @iase, as recognized by the ALJ, the medical
evidence only supported a finding of “slight” oig&appropriate” spinal abnormalities. Tr. 88e
also id.at 24-26 (discussing medical evidens®e alsdlr. 474. For example, a May 2004 spinal
examination conducted by Dr. Maria Matsumaiarid that Plaintiff had teght age appropriate
changes” to her spine and that three discs sddslight” bulges. Tr. 483-84. Similarly, Dr.
Lieberson stated in his May 2004 report that MéfI®laintiff's neck and lower back were
essentially unremarkable for Plaintiff's age, thbuhe did notice mild cervical degenerative disc
disease. Tr. 474. Furthermore, in Noven@7, Dr. Lakshmi Madireddi “diagnosed[] only[] [a]
‘reportedhistory of lumbar [lower &ck] strain....” Tr. 25 (quotingd. at 876). Thus, the ALJ’s
finding that Plaintiff's lowetback disease was not a “severe” impairment was supported by

substantial evidence. 20 C.F.R. § 404.1521(a).
b. Visual Problems/Glaucoma

The ALJ’s finding that Plaintiff’'s glaucomaas not a severe impairment was also
supported by substantial evidence. As stated ®Athl, Plaintiff's medicalecords indicated that
in February of 2004, Plaintiff liea best corrected visual agudf 20/20, and no diagnosis of
glaucoma was mentioned. Tr. 460. SubsequeintiMarch of 2007, Dr. Khoa Nguyen found that
Plaintiff's best possible corresd vision to be 20/30+3 and diagnosed dry eye syndrome and
myopia. Id. 865. Dr. Nguyen also listed “glaucoma” undeagnosis, but qualified this diagnosis

with the term “suspect.’ld. (“glaucoma suspect with enlarged optic nerve [illegible]”).
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Furthermore, Dr. Nguyen found thakaintiff's nerve, macula, &sels, and periphery were all
“normal” and also stated thatete was no neovascular diseakk. Moreover, at the June 19, 2004
hearing on this matter, the medical expert,avid West, testified @t notwithstanding the
apparent diagnosis of glaucoma, the medical evidence confirmed that Plaintiff's “pressures...
okay,” and Plaintiff's nyopia could be corrected to “20/30 plus 3d. 1130. Thus, substantial
evidence supports the ALJ’s findingattPlaintiff's visual problemand alleged glaucoma did not

constitute a severe impairment.
C. Cognitive Dysfunction

The ALJ’s finding that Plaintiff's low IQ sre was not an impairment was supported by
substantial evidence. As an initial matter, tlees@ observes that a number of courts have held
that an ALJ may disregard an IQ score wheresthdence suggests the claimant “failed to make
serious effort in her testing” and other facts, saslvalid, higher 1Q sces, contradict the low-1Q
score. Clay v. Barnhart417 F.3d 922, 930 (8th Cir. 200%pto v. Sec'y}95 F.2d 219, 222 (1st
Cir. 1986) (“[T]the Secretary doestrmave to accept IQ scores amclusive if thee is substantial
evidence... from which to infer dir unreliability” (interpreting 20 C.F.R. Part 404, Subpart P,
Appendix 1, § 12.00B4 (1985))ygurchfield v. AstrueNo. CV 11-00590-PHX-FJM, 2011 WL
5975764, at *4 (D.Ariz. Nov.30, 2011) (“klence that a claimant did niwtake a serious effort in
testing may... be considered when determining the validity of an 1Q score”).

Here, in his March 2007 report, Dr. ElI-Sokkargtet that Plaintiff had an IQ of 58, which
is in the “[e]xtremely [lJow range.d. 868. However, notwithstanaj Dr. EI-Sokkary’s finding
that Plaintiff had an extremely low I§he only “diagnosis” Dr. EI-Sokkary made was
“malingering.” Id. Moreover, Dr. EI-Sokkary stated that Rl#f “did not put fath her best effort
and appeared to portray herselimunfavorable ligheind therefore her truabilities were not
observed and she [would] need to be retestétl. &t 868. Furthermore, the Court notes that

another 1Q test, administered by Dr. Sanche2dtober 2004, found that Plaintiff had an 1Q of 86

> The Ninth Circuit has also st that “an ALJ can decide thea 1Q score is invalid. Thresher v.
Astrue 283 F. App'x 473, 475 (9th Cir. 2008). Hoxee, the Ninth Circuit has declined to
“decide[] what information is appropriayelooked to in deiding validity.” 1d. at 475 n.6.
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almost 30 points higher than thesults reported by Dr. El-Sokkaryd. 643 (finding low-average
1Q).
The ALJ found that the fact that Plafiitivho was formerly employed as an accountant

supervisor, “had only ‘malingering’ for a diagnostifitally undermined” Plaitiff's low 1Q score.

Id. at 23. In light of Dr. EI-Sokkaty diagnosis of malingering and statement that Plaintiff “did not

put forth her best effort’id. 869), and Plaintiff’'s previous high&p score, the Court finds that the
ALJ’s decision not to include low IQ as anpairment was supported Bybstantial evidenceSee
Clay, 417 F.3d at 930.
d. Fibromyalgia

The ALJ also declined to include fibromyalgia as a severe impairment. Plaintiff appea
dispute this finding.See e.gCompl. at 20; Emergency Motion at 21.

Fibromyalgia is “a rheumatic disease tbhatises inflammation of the fibrous connective
tissue components of muscles, tensl, ligaments, and other tissu&&necke v. Barnhar879
F.3d 587, 589 (9th Cir. 2004). “Common sympto.. include chronic pain throughout the body,
multiple tender points, fatigue, stiffness, and a paibé sleep disturbance that can exacerbate th
cycle of pain and fatigue assated with this disease Id. at 89-90. There are no objective or
laboratory tests for fiboromyalgidd. Rather, “[t]he disease is diagnosed entirely on the basis of
patients' reports of pa@nd other symptoms.Id. 90. Thus, it is often difficult to diagnose
firoromyalgia (and, consequently, it is difficult fAt.J's to assess whether fibromyalgia should b
included as an impairment). Nevertheless, “[#meerican College of Rheumatology [has] issueq
a set of agreed-upon diagnostic criteria’)( and the Ninth Circuit learecognized the tender point
test as one accepted means of diagnosing the disegsBdllins v. Massana61 F.3d 853, 855
(9th Cir. 2001) (stating that the symptom tdecriminates between fiboromyalgia and other
rheumatic diseases is whether Plaintiff flincihvdeen at least 11 of 18rtder points are pressed by
the physician’s thumb)).

In this case, the ALJ found that “[w]hile filbmyalgia is mentioned several times [in the
record], generally in tandem with ‘-like cotamts,’ the record does not include durational
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findings documenting multiple pressure or ‘tendengi” Tr. 23. The Court concludes that this
finding was supported by substantial evidence.

The ALJ’s order fails to include a cite to trexords he to which he referred. However,
there appear to be three reportshia record concerning fibromyalgigPlaintiff identified one
report that was contained in the recoBeeEmergency Report Ex. 2.4 (May 5, 2004 report from
Dr. Lieberson); Tr. 474 (same). The Court’s revievihaf record revealed two additional reports.

Significantly, two of the three reports @arning fiboromyalgia do not affirmatively
diagnose fibromyalgiaSeeTr. 474 (stating that Plaiifit made several “vergevere complaints” of
pain and observing that “[o]ccassidiggosttraumatic injuries can result in global soft tissue pair
and/or fiboromyalgidike complaints,” but ultimately concludirtgat “it is difficult to ascertain a
diagnosis” (emphasis addedy; 902 (noting thaPlaintiff stated that she had fiboromyalgia and
including the notation “Fibromyalgia?”).

The remaining report, a November 200@ax from Dr. Maria Acenas, who was a
psychiatrist tasked with evaluagj Plaintiff's mental state, listdromyalgia as one of several
diagnosesld. 871. However, Dr. Acenas’ report does paivide any facts or findings in support
of her conclusory statement that Plaintiff has fioromyal§ee id.20 C.F.R. § 404.1513
(“Medical reports shoulthclude... [c]linical findings (such a$e results of physical or mental
status examinations)”Matney v. Sullivan981 F.2d 1016, 1019 (9th Cir. 1992) (“The ALJ need
not accept an opinion of a physician—even atimgghysician—if it is onclusionary and brief
and is unsupported by clinical findings”). Foraexple, as recognized by the ALJ, Dr. Acenas do
not purport to have testedaiitiff for tender points.See Rollins v. Massana@61 F.3d 853, 855,
863 (9th Cir. 2001) (recognizing the tender point tstMoreover, as recognized by the ALJ, Dr.
Acenas did not provide any durational findings regaréitagntiff's fioromyalgia. See20 C.F.R. 8§

404.1509. Her report also does not indicate that Hfarmurported fiboromyalgia (by itself or in

® Indeed, it is questionable whether Dr. Acengssyehiatrist, would have performed any analysig
to determine whether Plaintiff had fioromyalgi&en that Dr. Acenas vgaassigned to evaluate
Plaintiff's mentalstate. Tr. 870. Notably, the contemgaeous physical examination performed
by Dr. Madireddi considered Plaintiff's complaimtt“axial and body painbut did not result in a
diagnosis of fiboromyalgiald. at 876.

16
Case No.: 11-CV-04428-LHK
ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT; ORDER GRANTING IN PART
AND DENYING IN PART PLAINTIFF’'S MOTIONS




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

combination with Plaintiff's other ailments) would have “significantly limit[ed] [Plaintiff's]
physical or mental ability to do basiork activities.” 20 C.F.R. § 404.1521(&f Tr. 1131
(medical expert noting, withogpecifically identifying the doot, that, while “at one point
somebody said [Plaintiff] might have fibromyalgi#hat finding was not “well documented at
all”).”

Furthermore, the Court notes that, to the extemtreports of fioromyalgia contained in the
record are based on Plaintiff'algective complaints of pain, th_J was entitled to discount these
reports in light of his findinghat Plaintiff's subjective complaints were not credilfkze
Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008\ ALJ may reject a treating
physician’s opinion if it is baséetb a large extent’ on a claimansslf-reports that have been
properly discounted as incredible.”).

In light of the record before the ALJ, the@t finds that the ALJ’slecision not to include

fibromyalgia as a severe impairment was supported by substantial evidence.
e. Sleep Disorder, Malaise, Sore Throat, and Headaches

The ALJ’s findings regarding Plaintiff's reiméng purported impairments -- sleep disorde
malaise, sore throat, and headaches -- weresalgaorted by substantial eeigce. With respect to

Plaintiff's purported sleep disoed, the ALJ found that “[t]herpvere] no positive EEG or sleep

’ Plaintiff directs the Court’s tntion to additional evidence of fiboromyalgia which post-dates th
ALJ’s determination and is not inded in the administrative recor&eeEmergency Motion EXxs.
2.0, 2.2, and 2.3. The Court will address Plaintiff's new evidariczin Section I11(B).

8 The Court notes that, while the ALJ properlgliteed to include fibromyalgia as a severe
impairment, the ALJ’s reason for rejecting this innpeent consisted of a single sentence: “[w]hilg
fiboromyalgia is mentioned several times [ie tlecord], generally in tandem with ‘-like
complaints,’ the record does not include durational findings documenting multiple pressure o
‘tender points’.” Tr. 23. Moreovethe ALJ did not explicitly citéo any of the relevant reports
concerning fiboromyalgia. Gendlsg an ALJ must set forth spdi reasons for crediting or
rejecting a treating or exaning physician’s reportBayliss v. Barnhart427 F.3d 1211, 1216 (9th
Cir. 2005) (“If a treating or examining doctor's opiniis contradicted byrather doctor's opinion,
an ALJ may only reject it by providing specific and legitimate reatimatsare supported by
substantial evidence.”). Here, the Court badgethat, while the ALJ’s statement concerning
fibromyalgia was extremely summary, it adequataptured the deficiencies with the relevant
reports. Nevertheless, as will be set fantfina, the Court has determined that this case must be
remanded on other grounds. On remand, the ALJ should consider supplementing his finding

concerning fiboromyalgia.
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study findings which would document that claimarg hasevere clinical sleep disorder.” Tr. 23.
Plaintiff has not directed thed@rt to any medical evidence suptiog Plaintiff's sleep disorder
claim. Accordingly, the Court canhconclude that the ALJ erred fimding that Plaintiff's sleep
disorder claim was not supportedthy medical evidence. Similgriwith respect to Plaintiff's
headaches, as recognized by the ALJ, Plain&ff not identified any &lence showing that
Plaintiff “takes... special medication and[/or] raess... special medical treaent for her reported
headaches....Id. 23. Furthermore, Plaintiff has failédlidentify evidence showing that her
malaise, sore throat, and headaches alomeaymbination with her other impairments

“significantly limit [her]... ability to do basi work activities.” 20 C.F.R. § 404.1521(a).
f. Neuropathy, Chronic Pain, Duress, and Ovarian Cancer

In Plaintiff's various motions, Plaintiff appesato argue that: (1) neopathy; (2) “chronic
pain”; (3) “duress”; and (4) “ovarian tumafsuspect cancer)” shouldve been included as
impairments.See e.gCcompl. at 20; Emergency Motion at 2These conditions were not explicitly
included in the ALJ’s list of severe and norvese impairments. Tr. 23. However, these
conditions may not have been discussed explibicause Plaintiff never raised neuropathy and
chronic pain as distinct conditiois her application for benefity during her hearing, and never
raised duress and ovarian tumors at all. ifhihas not directed thCourt to any evidence
showing when or in what context she raisezsthconditions. In any event, the Court is not
persuaded that the ALJ erred to the exterfahlied to include these conditions as severe
impairments.

With respect to neuropathy, Plaintiff failsdtarly direct the Gurt’s attention to any
evidence that is in the recodthgnosing Plaintiff with a nerveondition that was separate and

distinct from Plaintiff's capal tunnel syndrome and mild cervical degenerative disSeSse e.g.

® Not only are Plaintiff's references unclear, sevefdhe reports Plaintiff cites appear to post-date

the ALJ’s findings and do not appear to be included in the re@ed.e.gCompl. at 20

(“03/03/10 Dr. Taher, HeatheChronic Pain”). The Court alsmtes that Plaintiff has attached
to her Emergency Motion several exhibits unthertab “Neuro.” Those exhibits that contain
documents that predate the ALJ'sd®on appear to refer to the samerve issues that led the ALJ
to find that Plaintiff had carpalinnel syndrome and mild cervical degenerative disease and do
diagnose a separate neuropathic dise8se. e.gEmergency Motion, Ex. 2.13 (Dr. Matsumoto’s
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Compl. at 20 (NUEROPATHY 07/02/02 VMC (ER) Bone Spur Dkieberson(Nuero Specialist)
Chronic Pain”);See Forsberg v. Pac. N.W. Bell Tel. G40 F.2d 1409, 1417-18 (9th Cir. 1988)
(“The district judge is not regred to comb the record to find some reason to deny a motion for
summary judgment.”). The Court notes fromrésiew of the record #t one doctor used the
phrase “right median neuropathy,’tthe did so in referring to Platiff's carpal tunnel syndrome.
Tr. 542 (report from Dr. John Hotson finding thaaiRtiff had “right median neuropathy at the
wrist”). Moreover, the ALJ eXfeitly considered Dr. Hotson’s report and finding of “right mediar
neuropathy” in finding that Plaiiff had carpal tunnel syndroméd. 23-24.

Similarly, with respect to chronic pain, Plainfidiils to clearly direct the Court to Plaintiff's
evidence concerning this conditioBee e.gCompl. at 20 (referencing “12/16/02 Dr. Kuang
Carpal Tunnel, Dr. Tabrizi, Spasm Upper”). fhe extent the Court was able to determine to
which records Plaintiff was referring, they appeaoéahe same records that the ALJ considered
finding Plaintiff had carpal tunnel syndromedamild degenerative disc diseastee e.gCompl.
at 20 (citing “05/05/04 Dr. Liebson Neuro/Specialist ChroniciRg; Tr. 730 (May 5, 2004 report
from Dr. Leiberson)id. 24 (discussing May 5, 2004 report fr@n. Lieberson). None of the
records appear to diagnose “chronic pain” dssanct impairment. Instead, they refer to
Plaintiff's subjective complaints of pairBee e.gd. 730 (noting Plaintiff's complaints of paifj.
Consequently, the Court finds thithese records fail to show tHalaintiff had a distinct pain
condition which should have been includedha ALJ’s list of seere impairments.

While not identified by Plaintiff, the Couniotes that Dr. Sanchs October 2004 report

May 5, 2004 report); Tr. 483-84 (same). Indeed Abé explicitly references some of these
documents in reaching his conclusio@ee id24 (discussing Matsumoto report). With respect t
those records attached to Plaintiff's Emergelogion that post-date the ALJ’s decision and do
not appear in the record, the Court will address these documfats the section of the order
pertaining to Plainti’s new evidence.

9 The Court has also reviewed those recordshed to Plaintiff's Emergency Motion under the
Cervical/Chronic Pain tabSeeEmergency Motion, Ex. 2.6& seq To the extent these exhibits
contain documents which are in the recael(e.gid., Ex. 2.68 (May 5, 2004 report from Dr.
Lieberson)), the Court finds thetey fail to support Plaintiff argument that chronic pain should
have been listed as an impairment for the reasats @bove. To the extent the exhibits seek to

introduce new evidence, ti@ourt will address thenmfra in Section IlI(B).
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diagnoses “[p]ain [d]isorder with both [gishological [flactors and a [g]eneral [m]edical
[c]londition.” Tr. 367. The ALJ acknowledged [¥anchez’s report andshdiagnosis regarding

Plaintiff's pain disorder in making his determiiagt as to which impairments were severe, but dic

not include “pain disorder” ihis list of impairmentsld. 24. This issue does not warrant reversa).

As an initial matter, the Ninth Circuit has hélt failure to list an impairment at step two
is harmless where the step is nevertheless “resotvigide Plaintiff's] favor” due to the presence
of other severe impairment&urch, 400 F.3d at 682. Here, step two was resolved in Plaintiff's
favor as the ALJ determined Plafhhad severe impairments inclumj carpal tunnel, mild cervical
disease, etc... Tr. 23. Moreové&r. Sanchez’s “pain disorder’ajnosis appears to have been
based on Plaintiff's complaints of shoulderckeback, and hand paias well as Plaintiff's
statements regarding her depressiwh.366. To the extent that the ALJ fully considered
Plaintiff's psychological impairments and subjeetmomplaints in making his RFC determination
and in reaching his ultimate cduasion that Plaintiff was abl® perform sedentary work, the
ALJ’s failure to list “pain disorder” as as&re impairment did ngirejudice Plaintiff. See Lewis v.
Astrue 498 F.3d 909, 911 (9th Cir. 2007) (failuranolude “bursitis,” a condition which causes
pain, “at step 2... was harmless” where ALJ dgged plaintiff's bursitis in making his RFC
determination)

With respect to duress, Plaintiff fails taeltt the Court to angnedical evidence showing
that Plaintiff had a “duress” impairmentSee e.gEmergency Motion, Ex. 1.99 (providing SSA-
3441 form completed by Plaintiff stating tHiaintiff “can’t deal with pressure”).

Finally, as to Plaintiff's claim that she hamvarian tumors (suspect cancer)” (Compl. at
20), Plaintiff fails to direct the Court to anyidgnce that Plaintiff hadvarian cancer. Indeed,
Plaintiff's evidence (which the @irt notes is not part of theaord) shows only that, in March

2009 (after the ALJ's decisiorplaintiff was diagnosed with‘8.6 cm right ovarian cyst.’'See

1 While the Court finds it was harmless error nospecifically list “pain disorder” in the listing of
impairments, as set forthfra in Section I11(B)(4)(d), the Coufinds below that the ALJ erred to
the extent he failed to consider two stateméwots Dr. Sanchez’s reporégarding the effects of
Plaintiff's pain on Plainfi’s capacity for work.
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Emergency Motion, Ex. 2.60. This cyst was expéddb clear on its owwithin “1-3 days” {d.)
and thus would be unlikely to significantly impddaintiff's ability to work for a period of 12
months as is required to constéwa severe impairment. Thalse Court is not persuaded that
neuropathy, chronic pain, duress,ovarian cancer should haleen included as severe
impairments.

For the reasons set forth above, the Coamtludes that the ALJ’s determination as to
which impairments should be included agese impairments was supported by substantial

evidence.

3. Substantial Evidence in the Recordsupports the ALJ’s Finding that
None ofPlaintiff's Impairments Meet the Listing of Impairments

Under the regulations governidgsability benefits, if a clanant has an impairment that
meets the requirements of an impairment sehfior0 C.F.R. § 404, Subpart P, App. 1 (“Listing
of Impairments”) or, alternatively, “equals” suah impairment. 20 C.F.R. § 404.1520(d). In this
case, the ALJ considered whether Plaintiffardiea, glaucoma, or mental impairments might
qualify under the Listing of Impairments and cartgd they did not. Th€ourt finds that the

ALJ’s determinations weraupported by substéial evidence.
a. Diarrhea

The ALJ considered whether Plaintiff’'s diaea met or equaled an impairment under the
Listing of Impairments. Plaintiff claimed atdlnearing that she was suffering from diarrhea 24
hours per daySeeTr. 1126. Dr. West, the mexdil expert, testified that Plaintiff was actually
suffering from diarrhea 24 hours a day, Plaintitfuld have an impairment which qualified under
the Listing of ImpairmentsSee id1128. However, Dr. West tifged that wheher Plaintiff's
diarrhea was in fact as severe as Plaintéfroed was not “apparent... [from a] review of the
chart.” 1d. 1130. Moreover, the ALJ found that “theoed include[d] only several instances in
which diarrhea [was] discussedadit’ and the record did not inckate that it was 24 hours a day.
Id. 25. Indeed, the only medical evidence in the recelating to Plaintiff’'sdiarrhea is a report

from Dr. Harvey Rockman stating that he penfied a colonoscopy and an endoscopy on Plaintifff
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and that he found a small hiatal hernia and mild gast&ée id949? This report does not
indicate Plaintiff would haveden suffering from diarrhea withdldegree of severity alleged by
Plaintiff. Furthermore, as set forth aboves &i_J properly discounteBlaintiff's own testimony
regarding the severity of herraptoms. Accordingly, the Couiihds that the ALJ’s conclusion
that Plaintiff's diarrhea wasot severe enough to qualify undlee Listing of Impairments was

supported by substantial evidence.
b. Glaucoma

The ALJ next considered Plaintiff’s visyaioblems/glaucoma andudnd that they did not
qualify under the Listing of Impairments$d. 26. The medical expert téstd that, in light of the
facts that Plaintiff's “pressures... were okaydaplaintiff’'s corrected vision was “20/30 plus 3,”
Plaintiff would not “meet th... visual listings.”ld. 1130;see alsd.isting of Impairments 8
1021.02 (setting forth the requirements for “Loss of visual acuity” as an impairment).

Accordingly, the ALJ’s finding wasupported by substantial evidence.
C. Psychological Impairments

Finally, the ALJ considered Plaiffts purported psychological impairments.g.
depression and alcohol abus&pecifically, the ALJ consideredhether any of Plaintiff's
psychological impairments met the criteria sethfan Listing of Impairments 8§ 12.04 (Affective

Disorders) or § 12.09 (Substze Addiction Disorders).
I. Section 12.04

Section 12.04 includesriée categories of affective disorde¢l) depressive syndrome; (2)
manic syndrome; and (3) bi-polar disorder. rAsognized by the ALJ, in order for symptoms
falling under these categories to gfyalis a limitation under Sectid®.04, they must result in at
least two of the following: “1. Marked restticn of activities of ddy living;... 2. Marked
difficulties in maintaining social functioning;... 3. Marked difficulties in maintaining
concentration, persistence, or pace; or... peRéed episodes of decompensation, each of

extended duration.” Listing of Impairments § 12.04 (“Paragraph B”). “[M]arked’... means md

12 Dr. Rockman also took “duodertaibpsies... to rule out nontropicsprue.” Tr. 949. However,
it is not clear from the record what the results were.
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than moderate but less than extremiel”§ 12.00(C)"3
Alternatively, under Paragraph C of Seatil2.04, a claimant’s mental impairment may

qualify under Section 12.04 tie claimant has a:

[m]edically documented history of a chror@rganic mental disorder of at least 2
years’ duration that has caused more thaninimal limitation of ability to do basic
work activities, with symptoms or sigesirrently attenuatedy medication or
psychosocial support, and one of fokowing: 1. Repeated episodes of
decompensation, each of extended duraboi2. A residual disease process that has
resulted in such marginal adjustment teagn a minimal increase in mental demands
or change in the environment would firedicted to causthe individual to
decompensate; or 3. Current history of Inarre years’ inability to function outside a
highly supportive living arrangeant, with an indication ofontinued need for such
an arrangement.

Listing of Impairments 8§ 12.04 (“Paragraph C”).

While the Court will not review all the evadce concerning Plaifits mental impairments
here (this review will be reserved for Section 111(A)(4)(d)), the Court observes that there was
substantial evidence in the redsupporting the conclusion tHalaintiff did not suffer from a
“[m]arked” restriction of activities of daily limg, or marked difficulties in maintaining social
functioning, concentration, pastence, or pacesSeelr. 655 (report of Dr. Murray Krelstein
finding that Plaintiff had “mildrestrictions of activities adaily living, “mild” difficulty in
maintaining social functioning, and “mild” difficultyy maintaining concentration, persistence, or
pace and had had no episodes of decompensation of extended ducdat®#);(report from Dr.
Ute Kollath acknowledging that Ptiff suffered from depressiomd alcohol abuse, but stating
Plaintiff “report[ed] being able tadequately handle some respoilisiess of daily living including
hygiene, grooming, and household asjrand affirmatively concludinthat Plaintiff was “able to
keep appointments”)d. 725 (finding that Plaintiff was capabdé conforming to a work schedule,
carrying out simple instructions, performing réfpee tasks, and responding appropriately to

emergencieskee id.869 (report from Dr. El-Sokkary findingdhPlaintiff “was able to maintain a

13«Episodes of decompensation are exacerbationsmporary increasés symptoms or signs
accompanied by a loss of adaptive functioningnasifested by difficulties in performing
activities of daily living, maitaining social relationshipsy maintaining concentration,
persistence, or paceld. § 12.00(C)(4).
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sufficient level of concentration, persistence, and pace to do basic Wwbrk”).

Moreover, the substantial evidence supportecctinclusion that Plaintiff had not suffered
repeated episodes of decompensation. IndeedrBistein reported in Qaber 2004 that Plaintiff
had suffered no such episoddd. 655. The Court notes that, in November 2004, after Dr.
Krelstein’s report, Plaitiff was brought to the hospital because, according to Plaintiff's sister,
Plaintiff had taken pills in an effotd take Plaintiff's own life. Tr. 24d. 281;id. 667 (stating that
Plaintiff was admitted after Plaintiff took 4 Motrand 1 Vicodin for severe back pain and told he
sister she wanted to die). However, this simgégdent does not undermine the ALJ’s finding that
Plaintiff had suffered no repeated episodes of ohgamsation of extended duration. As an initial
matter, even assuming this incident may be considered an episode of decompensation, it wa
“of extended duration” as the recesrohdicate Plaintiff was releaséarly shortly after the intake.
See id667 (recommending Plaintiff for further monitoribyg out-patient mentdiealth); Listing of
Impairments § 12.00(C)(4) (stating that an episafdextended duration usually lasts 2 weeks).
Moreover, Plaintiff has failed to psent evidence that there were other such incidents, much les
that there were “three episodeghin 1 year.” Listing of Impmments 8 12.00(C)(4) (“[R]epeated
episodes of decompensation, each of extendetidn... means three episodes within 1 year, or
an average of once every 4 months, each lastmagt feast 2 weeks”). Indeed, while Plaintiff
claims to have been placed on involuntary psatciu hold several times, &htiff did not provide,
and the ALJ was not able to obtain, almcumentation supporting these claingeeTr. 25. In
light of the dearth of evidence showing Plaintifffeued from a marked rasgttion of activities of
daily living, marked difficulties in maintaining s@l functioning, concerdtion, persistence, or

pace, or repeated episodes of decompensahtierGourt finds that the ALJ did not err in

4 The Court notes that there was a December 2004 report from Dr. fiydinty that Plaintiff
suffered “major depression” based, in partDosnHyunh’s observation th&laintiff had “poor...
concentration.”ld. 720. As will be discussedfra, the ALJ erred in failing to consider this report
in assessing Plaintiff's RFQNevertheless, the Court does ndlidee that Dr. Hyunh’s statement
that Plaintiff had “poor... concentration” isfaient to establish a “marked” reduction in
concentration as would be requiredestablish the third of the fotactors identified in Section
12.04. Seelisting of Impairments § 12.04 (discussitim]arked difficulties in maintaining
concentration, persistence, or pace”). Moreoseen if it were, Sectioh2.04 requires that two of
its four factors are met and the substantial evidehows that the other @ factors were not met.
24
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concluding that the requirements of Raegph B of Section 12.04 were not met.

The ALJ also found that the requiremeatt$aragraph C of Section 12.04 were not
satisfied. Id. 26. This finding was supported by substdmiadence. There were not repeated
episodes of decompensation of extended duratdaintiff also hasot identified evidence
showing that she has: (1) “[edsidual disease process that has resulted in such marginal
adjustment that even a minimal increase in medgalands or change in the environment would |
predicted to cause the individual to decompensate(2) a “[c]urrent histor of 1 or more years’
inability to function outside a highly supportiveitig arrangement, with an indication of continue
need for such an arrangemengéeParagraph C.

Thus, the Court concludes that the ALJ sedmination that the criirements of Section

12.04 were not met was supported by substantial evidence.
. Section 12.09

As set forth above, the ALJ also consatewhether Plaintiff’'s symptoms met the
requirements of Section 12.09. Section 12.09 pextai “[b]ehaviorathanges or physical
changes associated with the reguise of substances that afféo¢ central nervous system.”
Listing of Impairments 8§ 12.09. It@vides that “[t]he required levef severity for these disorders
is met when the requirements in any of théofeing [subsections] (A through I) are satisfiedd.
Subsections A through | of Semti 12.09 refer to: “A. Organic maitdisorders. Evaluate under
12.02,” “B. Depressive syndrome. Evaluate uridz04,” “C. Anxiety disorders. Evaluate under
12.06,” “D. Personality disorders. Evaluateder 12.08,” etc... Based on the evidence of
depression in the record, it appears that SubseBt{6aepressive syndrome”) is relevant here.
Subsection B states that the s@tyeof the depresse syndrome must Bge]valuate[d] under
[Section] 12.04.”1d. The Court has concluded above tthegt requirements @ection 12.04 were
not met. Accordingly, the requirements of Sedigon B of Section 12.09 were not met either.
Plaintiff has not argued or dirext the Court’s attention to edce showing that the requirements
of one of the other substions of Section 12.0@.Qg.Subsections A or C through I) were satisfied,
Thus, the Court finds that substantial evidence supptreedLJ’s determination that Plaintiff's

25
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impairments do not meet or equiaé requirements of Section 12.09.
d. Fibromyalgia

In one of Plaintiff's motions, Plaintiff appesato contend that her purported fiboromyalgia
meets the requirements of a listed impairmé&deECF No. 21 at 20. This argument fails
because, as set forth above, Plaintiff hasaddiuced sufficient evidence of fibromyalgia.
Moreover, “fibromyalgia is not a listed impairmentMartin v. Astrug 2:11-CV-0891 GGH, 2012
WL 3728145, at *2 (E.D. Cal. Aug. 24, 201%).

For the reasons set forth above, the Courtlodes that the ALJ’s finding that Plaintiff's
impairments did not meet or equal the requiresiefany condition in the Listing of Impairments

was supported by substantial evidence.

4. The ALJ’s Finding that Plaintiff's RFC Allowed Plaintiff to Perform
Sedentary Work Is Not Supported by Substantial Evidence

The Court next addresses the ALJ’s findingt tRlaintif’'s RFC woull allow Plaintiff to
perform sedentary work. “Sedentary work inxes lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles like dodKées, ledgers, and small tools. Although a
sedentary job is defined as one which involvésgj, a certain amount of walking and standing is
often necessary in carrying out job duties.” 20 C.F.R. § 404.1567(a).

Here, with respect to Plaintiff's RFC andlai to perform sedentary work, the ALJ found
that: (1) “[s]econdary to [Plairffis] largely untreated depression... [Plaintiff had] an ability to
interact appropriately with othe such as supervisors, co-wers, and the general public”; (2)
Plaintiff was “not significantly limited in her mempor in concentration”(3) “would be capable
of conforming to a typical work schedule”; (4)utd “understand, remembemd carry out at least

simple repetitive tasks”; and (5) could “respond appadely to changes inm@utine work setting,

> To the extent Plaintiff contels that any of Plaintiff's otliémpairments might qualify under the
Listing of Impairments, this argument failsdaeise Plaintiff has not clearly identified which
impairment in the Listing of Impairments Plaintiff contends Plaintiff’'s maladies meet or equal,
has Plaintiff clearly statedhy Plaintiff's maladies meet @qual a listed impairmentee Lewis v.
Apfel 236 F.3d 503, 514 (9th Cir. 2001) (affirming At dletermination where plaintiff “offered
no theory, plausible or otherwise, as to howseizure disorder and mental retardation combined

to equal a listed impairment”).
26
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such as to emergencies....” The ALJ disand that Plaintiff “would have no significant
limitations in her ability to stad, walk,... sit,... bend[], stoop[],... euch[],” or use her left arm,
and that Plaintiff had “no sual... limitations.” Tr. 26.The ALJ found that Plaintiff's only
physical limitation was that “she can lift or cafr) Ibs. only occasionally with the right” hantdl.
The ALJ concluded that, taking into accouns timitation, Plaintiff would be capable of
performing sedentary jobs includingrkimg attendant, cashier, and assemifland that such jobs
existed in the national economid. 31.

As will be discussed below, the Court finds that, in determining Plaintiff's RFC and
capacity for sedentary work, the ALJ als@qdately considered the evidence concerning
Plaintiff's carpal tunnel syndrome, mild cendickegenerative disc disease, and non-severe
impairments as well as lay witness testimony filaintiff's sister and daghter. However, the
ALJ erred to the extent he failed to consider lmytations arising from Riintiff's diarrhea. The
ALJ also erred to the extent he failed to expliaddress reports from Dr. Sanchez and Dr. Hyun
concerning Plaintiff's mental capacfor sedentary work. Finally, the Court finds that the ALJ
erred to the extent he found tiaintiff’s right wrist limitationswould still permit her to work as

a cashier or assembler. The Couldr@sses each of these issues in turn.

a. Carpal Tunnel Syndrome and Mild Cervical Degenerative Disc
Disease

As an initial matter the Court finds that,determining Plaintiff's RFC, the ALJ fully
considered the evidence concerning PlHiatcarpal tunnel syndrome and mild cervical
degenerative disc disease. As set fobbva, the ALJ found, that Plaintiff “would have no
significant limitations in her abiltto stand, walk,... sit,... bend]], stoop[],... crouch[],” or use he
left arm, and that Plaintithad “[no] visual... limitations.”ld. 26. The ALJ found that Plaintiff's
only physical limitation was that “she can liftcarry 10 Ibs. only occasionally with the rightd.
This conclusion appears to have been supgdoyethe ALJ’s considation of the evidence

concerning Plaintiff's carpathnel syndrome and mild cervicd¢generative disc disease

16 Notably, the ALJ referred tparking lot attendant armhshier/clerk as one jotSeeTr. 31

(referring to “parking cldd/cashier”). Given thahe vocational expert testified that these were

separate jobssée id.1134), the Court assumes the ALJ’s statement was a typographical mista
27
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As noted by the ALJ, a February 2004 report from Dr. Lara A. Salamacha, found that,
notwithstanding Plaintiff £arpal tunnel and mild cervical degesteve disc diseas Plaintiff had
no restrictions in her ability toatd, walk, or sit. Tr. 27 (citingl. 461). Furthermore, Plaintiff
had full use of her left arm and could fd pounds occasionally with her right arbd. Similarly,
another February 2004 report from Dr. Audreyakg found that, while Plaintiff suffered from
severe carpal tunnel syndrome in hght hand, her left arm was finéd. 457. Moreover, Dr.
Kuang found that, notwithstanditige carpal tunnel syndrome, Pl#fincould “occasionally” lift
10 pounds with her right hand andutsb“frequently” lift less than 10 pounds with her right hand.
Id. Dr. Kuang did not find any limitations with respéetPlaintiff's ability to sit, climb, balance,
stoop, kneel, crouch, crawl, see, hear, or sp&hlat 458.

Furthermore, as noted by the ALJ, aldatedical report from Dr. Madireddi suggested
“overall improvement in [Plaintiff's] condition.d. 27. In her November 2007 report, Dr.
Madireddi stated, with respect Rdaintiff's cervical spine, tha{l) Plaintiff's spine exhibited a
normal cervical curve; (2) Pldiff had a full range of motion, ih no tenderness or stiffness
noted; and (3) Plaintiff's motiorsppeared to be painledsl. 876. Dr. Madireddi stated that
Plaintiff's lumbar (lower) spine hacb0% of normal” flexion and extensiond. However, she
noted that Plaintiff's range of motion in Hewer spine “was self limited by” Plaintiffld.
Furthermore, Dr. Madireddi found that Plafhbiad no limitations with respect to climbing,
stooping, kneeling, croualyg, or crawling.ld. 881. Moreover, Dr. Madeddi found that Plaintiff
could “continuously” reach, handle, finger, feel, push, and pull both her right and her left
hand. Id. 880. Ultimately, the ALJ noted that Dr. Madireddi’s findings suggested overall
improvement in Plaintiff's condition, particulanyith respect to Plairffis right hand, but the ALJ
choose to endorse Dr. Kuang and Dr. Salamaadmrgons because they were more “consistent
with... the longitudinal record.’ld. 27. Thus, the evidence a®mrning Plaintiff’'s carpal tunnel
and mild cervical degenerativesdidisease supports the ALJ’s detmation that Plaintiff's only
physical limitation was that Plaintiff would not aéle to lift or carry*10 Ibs. [more than]

occasionally.”Id.
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In making his determination, the ALJ coresied but rejected lday 5, 2004 report from
Dr. Lieberson, who was Plaintiff's treating physician, in which Deblerson stated that Plaintiff
was “disabled” based on her back paid. 27; 730. As noted by the ALJ, Dr. Lieberson’s finding
of disability was “based upon [Plainti$f stated subjective[]” complaintdd. 730. The ALJ
properly found that Plaintiff's subjective complmegarding the severitf her condition were
not credible. Moreover, Dr. Ligson indicated that the objeaitests did notupport Plaintiff's
reports of back painld. According to Dr. Lieberson, Plaiffts examination was “not particularly
striking.” Id. Dr. Leiberson stated thd¥iRIs of [Plaintiff's] neck and low back [were] essentially
unremarkable for [Plaintiff's] age.1d. Only “Mild midcervical degenerative disease [was] seen
Id. Dr. Lieberson also noted “a minimal L5-Bdlge,” but observed that “[tlhere [was] no
evidence of central canal stenosiserve root compression iretimeck or in the low back.id. In
light of these equivocal reks, the ALJ properly rejeet Dr. Lieberson’s report.

Thus, the Court finds that the ALJ fully cashesred the effects of Plaintiff’'s carpal tunnel
syndrome and mild cervical degenerative disc des@asgetermining Plaiiff’'s RFC and capacity

for sedentary work.

b. The ALJ Considered EvidenceConcerning Plaintiff's Non-
Severe Conditions and the Lay Witness Testimony

In determining Plaintiff's RFC, the ALJ also sufficiently considetezllimiting effects of
any impairments that were substantiatedrimitfound to be severe during step tvBurch 400
F.3d at 683 (holding that, in determining a claingaR-C, an ALJ must consider “restrictions
imposed by all of an individual's impairments, etleose that are not ‘severe.” (quoting Social
Security Ruling 96-8p (1996))). For examples thLJ found that the evidence did not support the
conclusion that Plaintiff's visual problems wduimit Plaintiff's RFC or ability to do sedentary
work. 1d. 29 (noting that “[t]he claimant has receivaady minimal if any treatment for her eyes o
reported visual problems” and that these problems are not severe enough to “prevent [Plainti
from driving a motor vehicle”)id. 27 (noting that Dr. Kuang'seport found that Plaintiff would
have “no visual... limitations”). The ALJ alsonsidered Plaintiff's subjective complaints,

including Plaintiff’'s canplaints of pain.ld. 28, 29-30. As set fortbupra the ALJ properly
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concluded that Plaintiff's subjgee complaints and statementgaeding the limiting effects of her
symptoms were not credible.

Additionally, the ALJ adequatelyonsidered the testimony Bfaintiff's lay witnesses.
Plaintiff provided lay witness testimonyofn Plaintiff’s sister, Valerie Harrisd. 202), and
Plaintiff's daughter, Rasheeda Nobie. (732). When rejecting Yyawitness testimony, an ALJ
“must give reasons that are germane to each witnédslina v. Astrue674 F.3d 1104, 1114 (9th
Cir. 2012). Here, the ALJ considered Ms. Haand Ms. Noble’s testimony and found that this
testimony was not sufficient to “overturn the nmeadiopinions in the record from examining,
evaluating, and treating physiciandd. 29. Moreover, the ALJ noted that Ms. Noble admitted
that “she was ‘not knowledgeal®aough about [her] mother’s affait® complete a more specific
medical treatment formId. (quotingid. at 732). The Court finds that the ALJ fulfilled his
obligation to provide relevantasons for rejecting Ms. Harris@ Ms. Noble’s testimony and that

his decision to do so was supported by substantial evidence.

C. The ALJ’s Failure to Consider the Limiting Effects of Plaintiff's
Diarrhea

While the Court believes that the ALJ sufficiently considered the evidence concerning
Plaintiff's carpal tunnel syndrome, mild cendickegenerative disc disease, and non-severe
conditions, the Court finds that the ALJ erredite extent he failed to address the effects of
Plaintiff's diarrhea on Plaintif§ RFC. In the portion of thelLJ’s order discussing Plaintiff's
RFC, the ALJ makes only one mention of Plaingifffiarrhea: “During hemost recent hearing, the
claimant added that she hdiéirrhea, ‘24/7° which made her ‘poop all the timeld. 28. The
ALJ’s statement appears in the context of disaigsBilaintiff's credibility. Based on the context,
the Court infers that the ALJ did not believaiRtiff's claim that she suffered diarrhea 24 hours
per day, seven days a week (a claim which he seatainly entitled to dcount in light of the
affirmative evidence of malingering).

Nevertheless, in step two, the ALJ found tRktintiff's diarrhea was a severe impairment.
Id. 23. This finding implies that, even if the AHil not believe Plaintifivas suffering diarrhea 24

hours per day, he did believe she suffered fraarrkdea to some degree, and that Plaintiff's
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diarrhea was severe enough to fgfgantly limit[] [her]... ability to do basic work activities.”

Id.; see Carr v. Sullivan/72 F. Supp. 522, 527 (E.D. Wash. 19@bIding that “[a] ‘severe’
impairment, by definition, significantly limits theasinant's physical or mental ability to do basic
work activities” (citing 20 C.F.R. § 401.1521(&%) Accordingly, the Court cannot simply assume
in the absence of some statement leyAhJ, that Plaintiff's diarrhea hawb limiting effects. See
Gonzalez v. Sullivar®14 F.2d 1197, 1202 (9th Cir. 1990) (remdeng case where “[t]he Secretary
did not explain how appellant's incontinencesef$ his ability to work or whether incontinence
constitutes a nonexertional limitation in this ca@eternal citations omittegl. Moreover, to the
extent Plaintiff's diarrhea did have limitindfects, the ALJ would need to gather additional
evidence from the vocational expert as to hoairiiff's diarrhea would impact Plaintiff’s ability
to perform sedentary worlkSee Gallant v. Heckle753 F.2d 1450, 1456 (9th Cir. 1984) (holding
that hypothetical questions asked of the vocational expert netsatsall of the claimant's
impairments”)'® The Court therefore remands this casthe Commissioner so that the ALJ can
make findings as to: (1) what, if any limitationQuid arise from Plaintiff's diarrhea, and (2) how
these limitations would affect Pldifi's capacity for sedentary workSee Gonzale®14 F.2d at

1202.
d. Mental Capacity for Sedentary Work
The Court also finds that, in determinifjaintiff's mental cpacity, the ALJ gave

adequate consideration to tteports of psychologist Dr. Kaith, psychologist Dr. EI-Sokkary,

" Notably, the evidence concerning Plaintiff'sudhea was weak, consigiiof: (1) a report from
Dr. Harvey Rockman stating that he perfornaetblonoscopy and an endoscopy on Plaintiff and
that he found only a small hiatal hernia and mild gastsageTr. 949), and (2) Plaintiff’s
testimony at the June 2008 hearing that sldedmarhea 24 hours a dagven days a weekde id.
25). Indeed, Dr. West, the medieadpert testified that whether Plaintiff's diarrhea was in fact as
severe as Plaintiff claindewas not “apparent... [from a] review of the chaid’ 1130.

8 The Court notes that the ALJ stated that hisiop as to Plaintiff SRFC was formed “[a]fter
careful consideration of the entirecord” and that his RFC findinggere based “upon the totality

of medical opinions.”ld. 26. Nevertheless, as set forth above, the ALJ determined that diarrhe

was aseverampairment, and this determination implies that the ALJ believed that Plaintiff's
diarrhea was severe enough to fsigantly limit [her]... ability to do basic work activities.” (20
C.F.R. 8§ 404.1521(a)). In light of this deteration, the Court will not assume, without some
express finding from the ALJ, that R#if's diarrhea had no limiting effects.
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psychiatrist Dr. Acenas, and p$ydogist Dr. Snyder. However,appears that the ALJ may have
erred to the extent he failed to explicithsduss the October 2004 report of Dr. Sanchez and the

December 2004 report of Dr. Hyunh. Theutt addresses these issues in turn.

I. Doctors Kollath, EI-Sokkary, Acenas, and Dr. Snyder’s
Reports

With respect to Plaintiff’'s psychological aapty, the ALJ found tha(1) “[s]econdary to
[Plaintiff's] largely untreated depssion... [Plaintiff had] an abilitio interact appropriately with
others such as supervisors, corlers, and the general public”; Rhintiff was “notsignificantly
limited in her memory or in concentration”; (3) 6wid be capable of conforming to a typical work
schedule”; (4) could “understand, remember, and aartyat least simple petitive tasks”; and (5)
could “respond appropriately to clgas in a routine work setting, such as to emergencies....” T
261

In making these findings, the ALJ explicitly discussed the opinions of: (1) psychologist
Kollath; (2) psychologist Dr. El<&kary; (3) psychiatrist Dr. Aces; and (4) psychologist Dr.
Snyder.Id. 27. As noted by the ALJ, Plaifitmet with Dr. Kollath in May 2005.d. 722. Dr.
Kollath assigned Plaintiff a global assenent functioning (“GAF”) score of 68€e id.27, 724),
which is categorized as “moderate symptoarsl is one point below “mild symptom&” With
respect to “Daily Living,” Dr. Kolath stated that “Plaintiff reports being able to adequately hang
some responsibilities of daily living includiriygiene, grooming, and household chordsl.”724.
Dr. Kollath also reported that Plaintiff was albbekeep appointments and could “remember [and]
carry [out] simple instructionfgnd] perform repetitive tasks.fd. 724-25. As to social
functioning, while Dr. Kollath notethat Plaintiff was “irritableand non-compliant” during their

meeting and accordingly, “would have some diffi@s interacting witrothers,” Dr. Kollath

19 While not directly relevant to Plaintiff's ability perform sedentary wio, the Court notes that
the ALJ found that Plaintiff could “manage fundshier own best interests.” Tr. 26. This finding
was supported by substantial evidence. Dr.d&bls 2005 report noteddhPlaintiff had the
“capacity, excluding Alcohol Abuse, to manage supplemental fundsld..725. Subsequent
reports from Dr. EI-Sokkary and Dr. Acenas, neitbiewwhom diagnosed Plaintiff with alcoholism,

stated without reservationahPlaintiff would be able to manage her own funidis.869, 872.
20 The GAF “is a 100-point scale that measurest@mis overall level of psycholoaical, social,
and occupational functioning @nhypothetical continuum.Seehttp://www.gafscore.com/.
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gualified this opinion by stating th&tecords indicate that [Plaintiff] iable to relate in an adequate
manner.” Id. Dr. Kollath diagnosed Plaintiffiith alcohol abuse and depressiah 724), but,
nevertheless, concluded thaaiatiff would be able “to undstand, remember, and carry out
instructions” and “to respond amriately to supervision, co-workers, and work pressurks.”
726-27. Dr. Kollath reported that Plaiffis psychological prognosis was “fairltl. 725.

Later reports regarding Plaiifits mental conditiorwere even more positive. In March
2007, Dr. El-Sokkary reported that Plaintiff was &atp care for hygiene, grooming, [and] daily
living activities.” Id. 867. As set fortlsuprg Dr. El-Sokkary found tha@laintiff had low I1Q, but
stated that Plaintiff “did not pdorth her best effottand ultimately only diagnosed Plaintiff with
malingering. Id. 868-69. Dr. EI-Sokkary further remark#dht Plaintiff had the “capacity to
understand, remember, and perform simple taskgd'tlaat Plaintiff “was able to maintain a
sufficient level of concentration, persistence, and pace to do basic woldk.869.

Similarly, a November 2007 report from Dr. &was found that Plaintiff’'s GAF score was
70 (id. 872), which is consistent with “mild” symptoms and is one point below “slight”
symptoms-* Dr. Acenas also found that Plaintiff had limitations with respedb understanding,
remembering, and carrying out simple instructjargd only “mild” limitationswith resgect to: (1)
understanding, remembering, and carrying out derjpstructions, and (2) making judgments on
simple and complex work-related decisiohd. 872-73. Moreover, Plaintiff had no limitations
with respect to Plaintiff's abilityo appropriately intect with the publicsupervisors, and co-
workers, and that Plaintiff could respond to usuark related situations and changes in work
setting. Id. 874. Dr. Acenas concluded that Plaintiffdwd be able to perfar work activities on
a consistent basis, maintaggular attendance in the workpe[,] and complete a normal
workweek,” and that Plaintiff “would be able deal with the usuiatress encountered in
competitive work.” Id. 872.

The ALJ also considered but rejected a orgedarm filled out by Dr. Snyder in Decembe

2004 which stated that Plaintiff was disabtkee to depression. Tr. 27-28, 721. The ALJ’s

21 Seehttp://www.gafscore.com/.
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decision to reject this finding was supported blgstantial evidence. As noted by the ALJ, Dr.
Snyder stated that Plaintiff's depression beiga2003, but there is no evidence that Dr. Snyder
treated Plaintiff in 20031d. 721. Moreover, Dr. Snyder’s rep@appears to have been filled out
mostly by Plaintiff and does not set forth any bdsr her diagnosis of depression. Furthermore,
Dr. Snyder’s finding of disabilitand her finding that Plaintiff “canWwalk, can't lift, cant’ think”
due to depressiond() are contradicted by the otheports in the recordSee infraSection

[1I(A)(4)(b). Thus, the ALJ properly jected Dr. Snyder’s disability finding.
il. Doctors Hyunh and Sanchez’s Reports

In his motion for summary judgment, Defendbrdught to the Courd’ attention the fact
that the ALJ, in analyzing Plaintiff's RFC, the Alfailed to explicitly reject the reports of two
psychiatric care professionals, Dr. Hyuarhd Dr. Sanchez. Mot. at 6 ni@; at 7 n.4*> These
reports contained statements and opinions wipglear to be contrary the ALJ’s conclusions
regarding Plaintiff's mental capagi To the extent the ALJ failéd discuss the reports in making
his RFC determination, this may have been error.

An ALJ generally must “set forth specificgi@mate reasons for” crediting or rejecting a
treating or examining physician’s repoBayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005)
(“If a treating or examining doctor's opinionasntradicted by anotheloctor's opinion, an ALJ
may only reject it by providing specific and legiate reasons thatesupported by substantial
evidence.”). However, an ALJ “need not discabsvidence presented to” hiincent v.

Heckler, 739 F.2d 1393, 1394-95 (9th Cir. 1984). Rathermust explain why “significant
probative evidence has been rejected.” Thus, an ALJ's decision neeodt be reversed where he
fails to discuss evidence which is “neither significant nor probatilee.”"Moreover, the Ninth

Circuit has held “that harmless error principégsply in the Sociabecurity Act context.”Molina

2 The ALJ also did not explicitly address ant@xer 2004 report from Dr. Krelstein. But this
report was consistent with the ALJ’s findings concerniragriff’'s mental capacity See id 655
(finding that Plaintiff's psychological impairmentgere not “severe,” andacluding that Plaintiff
had only mild limitations with respect to agtigs of daily living, social functioning, and
maintaining concentration, persisterand pace). Thus, the ALJ did mot to the extent he did not

explicitly reference this report.
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v. Astrue 674 F.3d 1104, 1115 (2012). In determiningetiler an error was harmless, district
courts should consider whether the erros Wwaconsequential to the ultimate nondisability
determination.”ld. at 1117 (holding that ALJ’s failure fwrovide “specific withess-by-witness
reasons for rejecting... lay testimony did not” warnaversal where it “dichot alter the ultimate
nondisability determination’¥?

Here, there are questions as to whetfigrDr. Sanchez and Dr. Hyunh'’s reports were
relevant and probative, and (2) the ALJ’s failtoeonsider these reports amounted to harmless
error. With respect to Dr. Sanchez’s report, Banchez appears to have met with Plaintiff in
December 2004SeeTr. 640. Dr. Sanchez’s refias consistent in ngy respects with the ALJ’s
ultimate determinationSee e.gd. 643-44 (finding that Plaintiff “would not have any difficulties
being socially appropriate,” and wéable to perform simple tasks. Nevertheless, Dr. Sanchez:
(1) diagnosed Plaintiff with a ‘gn disorder with both psycholagil factors and a general medical
condition,” (2) stated Plaintiff nght find it difficult to concentratand keep up with the pace of a
working environment “given her preoccupation watin,” and (3) statethat “he was unable to
determine if [Plaintiff] is able to toleratedlstress of an 8-hour day, 40 hour workweek on a
consistent basis.1d. 643. While the ALJ merndned the first statement in his step two analysis,
did not discuss the latter twaagtments in either step two iarconnection with determining
Plaintiffs RFC (step four). The latter two statemts directly pertain tbmitations which would
affect Plaintiff's ability to work. Thus, DSanchez’s statements appear to be “probative”
(Vincent 739 F.2d at 1394-95), and, accordinghgy have merited some discussiSee Bayliss
427 F.3d at 1216 (holding that the Amust provide “specific andd@imate reasons” for rejecting

testimony of treating or examining physician).

%3 In Stout v. Commissioner, Sokcecurity Administrationthe Ninth Circuit used slightly more
restrictive language in descrilgy the harmless error standatd., 454 F.3d 1050, 1056 (9th Cir.
2006) (holding that “a reviewing aat cannot consider the error hdess unless it can confidently
conclude that no reasonable ALJ, when fellgditing the testimony, could have reached a
different disability deterimation”). However, irMolina, the Court cautioned that the formulation
of the harmless error standarddtoutmust not be construed so restrictively as to result in some
violations being deemed “per se prejudicial,daraffirmed that an error is harmless if it is

“inconsequential to the ultimate nondisability determinatida.”
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Similar issues exist with respect to. Blyunh’s December 2004 report. Dr. Hyunh met
with Plaintiff between November 2004 andesdst February 2005. Tr. 718. In December 2004,
Dr. Hyunh filled out the same one page form as Dr. Snyider720. Dr. Hyunh stated that
Plaintiff has a disorder which “limits... her employability” and diagnosed Plaintiff with “major”
depressionld. Dr. Hyunh's report further stated, umdebjective evidence,” that Plaintiff
showed “poor initiative and concentrationd. These findings are probative to the extent they
cast doubt on the testimony of thé@t physicians in the recor&ee e.g. id869 (Dr. EI-Sokkary
holding that Plaintiff “was able to maintain a sufficient levelaaincentration persistence, and
pace to do basic work...” (emphasis added))e Tourt believes that the ALJ likely could have
discounted this report in ligltf: (1) Doctors Kollath, EI-Sokksr and Acenas’ reports, and (2) a
February 2005 letter from Dr. Hyunh (whithe ALJ did discuss in step twid.(24)) stating that
Plaintiff, while “taking her psychiatric medicati®” was “stable” and “able to express her though
effectively” (see id.718). Nevertheless, the ALJ failed to explicitly d&5dGiven the arguable
relevance of Dr. Hyunh’s December 2004 report, fdliisre may not have been inconsequerfial.

Ultimately, because the Court intends tmaad so that the ALJ can more explicitly

address the diarrhea severe impairment, the @taotfinds it worthwhile to remand to allow the

24 The Court acknowledges that the ALJ noteHimRFC discussion théttere were “several
usually 1-page forms which mention that therolant [is] ‘disabledwithout citation of ongoing
clinical and laboratory fingigs, no discussion of onsetppcted duration or both.Td. 28.
However, the ALJ did not explicitly identify ¢hreports to which he referred. Moreover, Dr.
Hyunh'’s report appears to be supedrby findings to the extent lséates, under the portion of the
form pertaining to “objective evidence,” that Pl#irshowed “poor initiative [and] concentration.”
Id. 720. Furthermore, Dr. Hyunh provides a pr@éatiuration of Plaintiff's condition of six
months. Id. Accordingly, it is unclear whether the Alas even referring to Dr. Hyunh's report in
making his statement regarding the “1-page fornid.28.

%5 Defendants argue that because Dr. Hyunh did restigrthat Plaintiff'scondition would last for
12 months (as is required for a condition to qyas an impairment), Dr. Hyunh'’s report is not
relevant. Mot. at 6 n.3. The Court disagrees.amitial matter, the ALJ agreed that depressior
was a severe impairment based on other evidenbe irecord. Tr. 23. Thus, Dr. Hyunh’s report
was not necessary to find thapdession was an impairment. Tisaid, regardless of whether Dr.
Hyunh's report predicted Plaiffts depression would meet the fribnth duration requirement, Dr.
Hyunh’s report may have been relevant to themit shed light on howlaintiff's depression
would affect Plaintiff's ability tgperform work related functions,g.concentrating. Tr. 720
(noting Plaintiff’'s “poor... concentration”). Thuthe Court finds that remand is appropriate to

allow the ALJ to fully address Dr. Hyunh’s report.
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ALJ to more explicitly addies the opinions of Dr. Hyunh and Dr. Sanchez. In remanding, the
Court acknowledges that this recascextensive, that Plaintif’arguments are often difficult to
discern and that the ALJ did a comprehensive aizalyghe Court remands only to ensure that all

relevant opinions are fully addressed.

e. Whether Plaintiff's Limitations to Her Right Wrist Allowed Her
to Work as a Parking Lot Attendant, Cashier, or Assembler

The Court finds that the ALJ erred to the extent he concluded thatifPtzould work as a
cashier or assembler notwithstanding the injuiedser right wrist. The ALJ determined that,
notwithstanding Plaintiff's restricted use of her right wrisgiftiff would be capable of working
as a parking lot attendant, clezéshier, and assembler. Tr. 31. The ALJ stated that this
determination was based on testimony fribie vocational expert, Ms. McQuarid. However,

Ms. McQuary’s testimony did naupport this conclusion.

At the June 2008 hearing, Ms. McQuary inltigrovided three examples of sedentary
work that Plaintiff might be able to perform: pam lot attendant, clerk/cashier, and assembler.
Id. 1134. In an effort to determine which oésie jobs Plaintiff coulgerform with her wrist
injury, the ALJ asked Ms. McQuary which of tlabg would not require “merthan occasional use
of the hands.”ld. 1134. Ms. McQuary testified that botletblerk/cashier and assembler position
wouldrequire more than occasional use of the haihdlsHowever, Ms. McQuary testified that thg
parking lot attendant job would not requmere than occasional use of the hands.(“Q: And
would any of those jobs you mentioned require ntloba@ occasional use of the hands?... A: All g
them. Q: All would require? A: Well, perhaps not the parking lot attendant. That would depef
All except the parking lot attendant.”). Thiws. McQuary’s testimony establishes only that
Plaintiff would be capable of performing the pagiot attendant job. To the extent the ALJ relie
on this testimony to show that Plaintiff woldd capable of working as a clerk/cashier or

assembler, the ALJ erréd.

26 The Court notes that the Als hypothetical to Ms. McQuaryay have been phrased more
broadly than was required. Plaffis hand limitation applied onlyo her right hand and prevented
her from “lifting [or] carrying 10 Ibs. [more than] occasionally.”

37
Case No.: 11-CV-04428-LHK
ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT; ORDER GRANTING IN PART
AND DENYING IN PART PLAINTIFF’'S MOTIONS

[92)

d




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

B. Plaintiff's New Evidence

As set forth above, the Court believes thiseceust be remanded. However, prior to
remanding, the Court must consider certaw egidence that Platiff has presented.

Plaintiff has submitted evidence, which is mothe record, which Plaintiff contends was
“filed, faxed, emailed[,] or ansmitted to the” Appeals Councitafthe ALJ’'s determination but
was not considered by the CouncleeECF No. 10 at 2-3. IndeeRB|aintiff appears to contend
that this evidence was deliberately omitted from the recBeEmergency Motion at 11.

Plaintiff attaches this evidence as Exhildif8-2.97 to Plaintiff's Emergency Motion.

“If new and material evidence is submitfeéal the Appeals Council], the Appeals Council
shall consider the additional evidence... [if] it tekato the period on or before the date of the
administrative law judge hearing decision.” 26 ®. 8 404.970(b). If evidence is submitted to
the Appeals Council, and the Appeals Council includesthe record, then i Court is obliged to
“consider [it] in determining whether the Conssioner's decision is supported by substantial
evidence.”Brewes v. Comm'r of Soc. Sec. Adn682 F.3d 1157, 1159-60 (9th Cir. 2012). In
contrast, evidence that has not besade part of the administrativecord may be considered only
if: (1) it is material and (2) the claimant halsown “good cause” for having failed to present the
new evidence to the ALJ earlieklayes v. Massanar76 F.3d 453, 462 (9th Cir. 2001).

Here, Plaintiff's Emergency Motion attemptsitdroduce evidence which is not part of the
administrative record’ While, Plaintiff contends thahis information was “filed, faxed,
emailed],] or transmitted to the” Appeals Counsg€ECF No. 10 at 2-3) and that the Appeals
Council deliberately omitted it from the recos®€Emergency Motion at 11), Plaintiff's moving

papers do not appear to provide any factual support for these allegatidosordingly, the Court

>’ The Court notes that while Plaintiff appearsaéntend that all the exhibits to the Emergency
Motion were omitted from the record, a number of the exhibits were included in the record be
the ALJ and, in some cases, were explicitigressed by the ALJ in his decisid@ee e.g.
Emergency Motion, Ex. 2.4 (May 5, 2004 letter fr@m Lieberson); Tr. 27 (considering May 5,
2004 letter from Dr. Lieberson); EBrgency Motion, Ex. 2.65; Tr. 481.

%8 Indeed, the Court notes thaetAppeals Council appears to haonsidered new evidence whery
it was actually provided to them. Specifigalihe Appeals Council considered “Exhibits 1-18,”
which were attached to Ptdiff's initial 2009 filing befae the District Court.SeeTr. 9 (stating

“[w]e... considered the information you filed with yomnitial filing with the District Court, which
38
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must treat Plaintiff's evidence as new evideneorder for such evidence to be considered,
Plaintiff must show that it is kb material and that Plaintiff degood cause for not presenting it to
the ALJ earlier.Mayes 276 F.3d at 462. The Court finds tRdaintiff has not met this burden.

First, Plaintiff has failed to show that Plaffis new evidence is material. “To be material
under section 405(g), the new evidence must fogactly and substantially on the matter in
dispute.” Id. (internal citations omitted). There must be “a ‘reasonable possibility’ that the ne
evidence would have changed the outcainthe administrative hearingfd. Moreover, the new
evidence must be “probative of [Plaintiff's] cotidn as it existed at éhrelevant time—at or
before the disability hearing.Sanchez v. Sec'y of Health & Human Seryig&& F.2d 509, 511
(9th Cir. 1987).

Here, the Court has reviewecethxhibits attached to Plaintiff's Emergency Motion and has

determined that the vast majority of the evideisagot material as #re is not a “reasonable

possibility” that this new evidence would havenged the outcome of the administrative hearing.

Mayes 276 F.3d at 462. Significantly, many of the melsoare from one or more years after the
ALJ made his determination, and thus are notssady probative of Plaintiff's condition at the
time of the hearingSee, e.g Emergency Motion at “Ex. 2.6” (form dated 8/7/2011 diagnosing
lower extremity pain); “Ex. 2.9” (form dated 11/03/2010 diagnosingeagain in lower
extremities). Moreover, many of thecords are partial or incomplet8ee, e.g. Emergency
Motion, Ex. 2.8 (containing only page 2 of aginostic imaging report dated 3/18/2009).
Furthermore, many of the reports only provteliminary examinations, are not supporteq
by clinical findings, and/or do not provide any icalion as to whether Plaintiff's conditions meet
the 12-month duration requirement. For exampl&) vespect to Plaintiff's fiboromyalgia, one of
Plaintiff’'s exhibits includes an October 2009oet from Dr. Peter Lin, which suggests that

Plaintiff could have fibromylgia or potentially some fon of neuropathy, but does not

you labeled Exhibits 1-18”). The Appeals Counoilfid that this information was not material an
declined to make it part e administrative recordd. This Court agrees that Exhibits 1 through
18 are not material. The exhibits includeer alia police reports, requests for restraining orders,
and an automobile accident repoBieeCase No. 09-CV-00974, ECF No. 1, Exs. 1-18. These
records are not relevant to tissue of whether Plaintiff is @tled to disability benefits.
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affirmatively diagnose eitherfSeeEmergency Motion, Ex. 2.1. Subsequently, in February 2010
Dr. Lin filled out a “Non-Formulary Drug Request Form” prescribing PercddetDr. Lin listed
“generalized pain - fibbromyalgia” under “diagnosis.” However, Dr. Lin did not support his
diagnosis with any clinical aturational findings, nor does he purptar have performed any of the
recognized diagnostic testor fibromyalgia €.g.the tender point testy. In light of these
deficiencies, the Court is not paegled that Plaintiff’'s new evidentematerial or that there is a
reasonable possibility that the ALJ or the App&adsincil’s decisions would ka been different if
this evidence had been considerdthyes 276 F.3d at 462.

Plaintiff has also failed to show good catérsenot presenting the @ence earlier. “A
claimant does not meet the good cause requirebyemterely obtaining a more favorable report
once his or her claim has been denied. To detnate good cause, the claimant must demonstrg
that the new evidence was unavailable earlita.”at 463. Here, Plaintiff has not adduced any
facts showing good cause for Pldifgifailure to present the new elence earlier. While Plaintiff
claims that this evidence was providedhe Appeals Council and that the Appeals Council
deliberately omitted it, as set forth above, theaend are not supported by evidence. In light of
Plaintiff's failure to establish the materialioy Plaintiff’'s new evidence and good cause for failing
to present this evidence earliere t@ourt declines to der that the ALJ consad this new evidence
on remand. Instead, the Court leavt within the Commissionertliscretion as to whether to

incorporate Plaintiff's new evidence into the recttd.
C. Failure to Develop the Record

Plaintiff also contends thatehALJ failed to properly devetothe record, as required by the
October 2007 Appeals Council’s decisidBeeECF No. 20 at 3; ECF No. 21 at 2. However, the

29 plaintiff attaches two other documents relatmdibromyalgia but they suffer from similar
deficiencies.SeeEmergency Motion, Ex. 2.0 (certifying Pl&ihto obtain a permanent disability
placard and listing “fibromyalgia”nder “diagnosed disease or diger,” but failing to provide
clinical findings);id., Ex. 2.3 (undated report [presumaBB09 based on statements contained
therein] providing a[t]entative [d]iagnosis of FMS” (emphasis added)).
% The Court also considered a number of additierhibits which were attached to Plaintiff's
petition for relief. SeeCompl., Exs. A-K. These exhibitsmgist primarily of various court filings
and are not material to this matter.
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records shows that the ALJ maal@umber of requests for new infeation, most of which did not
yield any results. Tr. 21. Plaifithas failed to clearly identifany evidence that the ALJ could

have obtained, but did not. Aadingly, Plaintiff's argument fails.
IV.  CONCLUSION

Because the ALJ erred in failing to considereffects of Plaintiff's diarrhea on Plaintiff's
RFC, Defendant’s motion for summary judgment isNDED. The Court remandsis case so that
the ALJ can make findings as to: (1) what if dnyitations would arise from Plaintiff's diarrhea,

and (2) how any limitations arisirfigom Plaintiff's diarrhea would affect Plaintiff's capacity for

sedentary work; and (3) the significance of Dr. Hyunh and Dr. Sanchez’s reports. Additionally

remand, the ALJ should consider soliciting aidaial testimony from the vocational expert

concerning Plaintiff's ability to work as a clerk/b#exr or assembler or, alternatively, not include

these jobs in the ALJ’s description of which jataintiff has the capacity to perform. Otherwise,

Plaintiff's motions are DENIED The Clerk shall close the file.

IT IS SO ORDERED. z # !: g

LUCY H
United States District Judge

Dated:March 28, 2013
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