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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

DELINA FERRETTI, Case No.: 11-CV-04486

)
- )
Plaintiff, )

) ORDER GRANTING MOTION TO

V. ) DISMISS FIRST AMENDED
) COMPLAINT

PFIZER INC., )
)
Defendant. )
)
)

Before the Court is Defendant Pfizer Inc.’s Motion to Dismiss Plaintiff Delina Ferritt

(“Plaintiff”) First Amended Complaint pursuarib Federal Rule of Civil Procedure 12(b)(6
(“Motion at”). ECF No. 32. Pursuant to Civiocal Rule 7-1(b), the Court found this motiof
appropriate for determination without oral argmhh Accordingly, thénearing on the motion set
for August 9, 2012, was vacated. Having considereg#nties’ submissions and the relevant ca
law, the Court GRANTS DefendastMotion at to Dismiss.

l. Factual Background

S

The following facts are taken from the First Amended Complaint (“FAC”) and are assumec

to be true for purposes of the instant motiddCF No. 31. From April 2008 to September 14

2010, Plaintiff Delina Ferretti (“Plaintiff’) was egoloyed as Director—Oncology for Pfizer Inc

(“Defendant”), a global research-based pharmacauticompany. FAC 11 4, 8. In this role, she
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served as “the Lead Clinical Protocol Mandgp¢and was] responsible for handling clinica

operations for particular moleculesld. 1 4. Her duties at Pfizencluded, among other things,

“overseeing data review performed by study nggma and other team members for quality and

training.” 1d. Y 6.

During her first year at PfizePlaintiff worked primarilyon the PanHER program, which
was directed toward the clinical testing BF—0299804, a molecule with promise as a can
inhibitor drug. Id. { 22.

In October or November 2008, Plaintiff noticgdoblems with the data related to th
PanHER Phase | studied. { 25. Plaintiff, along with otherli@ical Project Managers and study
managers, reviewed the Phase 1 A5481001 study ttaPlaintiff “collated and highlighted all
out-of-range clinical data, inclualy electrocardiogram changgsphibited medications, [and] all
clinical changes from baseline....Id. Plaintiff alleges that “[ijnparticular, there were over 200
incidences of Phase | study participants usiraipited medications, which can interfere with th
test results and put the participarat risk. In addition, therere many instances of advers
events and changes from baselihat went unreported in the Imnstegator's Brochure and to the
FDA, in violation of 21 C.F.R.extions 312.23(a)(5812.32, and 312.55.1d. Two of the Clinical
Project Managers who investigatéde data agreed that thetalavas “extremely ‘dirty” and
guestionableld. § 26.

Plaintiff immediately reported the abnormal Phase | study results to her supervisor, B

Rohmiller. 1d. § 27. “Plaintiff advised her superiors tlthé Phase | resulshould be thrown out

becauseinter alia, a majority of the individuals upon whothe drug was being tested were using

medications prohibited under thesdy protocol. Because the proidad medications could affect

cer
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the test results, Plaintiff repodé¢hat she believed ¢rstudy needed to be redone and that she could

not in good conscience conduct Phase lll testinghenproduct. Plaintiff, therefore, urged her

supervisor, colleagues, and the Medidalnitor to redo the Phase | studiedd. { 1.
Plaintiff alleges that after the conclusionRifase | trials, a Clinical Study Report (“CSR”
is mandated to be written and provided to the FDAA.J 29. To date, Defendant has not written

CSR for the Phase | PanHER triald. In addition, the annual upt#a of the Investigator’s
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Brochure mandated by the FDA to document new figsglidid not contain ¢hissues of concern
identified by Plaintiff and thether reviewers and colleaguds.

In or about February 2009, @tiff prepared a list of phibited medications, which she
provided to Dr. Louis Denis, the Director Gfinical Research for Pfizer Oncologyd. 1 23, 30.
However, Dr. Denis refused to dessinate this information to thevestigators and study sites, an
issued a directive to Plaintiff to resd any information previously senid.  30.

Plaintiff alleges that Pfizer “refused do anything about the ‘dirty’ study resultdd. T 31.
Plaintiff claims that after reporting the defectstive Phase | trials, she was subjected to a hos
work environment which included being *“vilifiednd disregarded,” beintshut out” of certain
meetings and being forced to run other meetings without having sufficient time to prepare for
Id.

In response to what Plaintiff perceived abastile working environment, and because (
Defendant’s unwillingness to remedy the defects énstindy, Plaintiff asked to be transferred fror
the PanHER program in April 2009d. f 32. This request was grasht@nd Plaintiff was placed
under a new supervisor, Ms. Rashmi Ganditii.

Plaintiff alleges that under the supervisionMs. Gandhi, Plaintiff wa further subjected to
“overt bias and unprofessional behaviond. § 33. Specifically, Plaintiff’'s workload increasec
dramatically, and Ms. Gandhi refused to provide to Plaintiff the followiayetrauthorization for
Plaintiff to meet with her team in persog new, properly functioning computer; an
reimbursement for job-related expenses, as previously authorized by Ms. Rohiahiller.

In or about December 2009, Plaintiff reced a Performance Cycle Manager Reviey
which Plaintiff alleges was “subjective, umpgorted, and contain[ingfalse and misleading
information.” Id. { 34. In response toédhreview, Plaintiff noted #t “she had asked to be
transferred from the PanHERam because of her ‘concerabout [good clinical practice],
guestionable data, clinical team inexperience, the takeover of Clinical Operation by the [P
Manager, Carole Klingerman,] and clinician, combined with retaliation by these team men
when presented with serious issuesld’

In or about March 2010, PHiff reported her concernabout study safety, unreportec
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adverse events, and the lack of a Clinisaldy Report to the Pfizer Compliance Hotlirid.  35.

Plaintiff also complained aboutehalleged retaliatory actions thaad been taken against her and

the alleged hostile work environmetat which she was being subjectedd. She also filed a
complaint against Ms. Gandhid. In response, Pfizer assigneaiBtiff to another supervisor, Ms.
Stuart—-Smith.Id.

In Plaintiff's April 28, 2010 Performance Imprement Plan (“PIP”), Ms. Stuart—Smith
noted that Plaintiff needed to improve heullbw through/accountabilitand communication.’ld.
1 36. Plaintiff responded to and refuted each of these chaldesPlaintiff's July 7, 2010 PIP
reiterated the need for Plaintiff to improve“follow through/accountabity” and communication.
Id. § 37. Plaintiff again responded to and refuted each ché&igd-inally, on or about August 19,
2010, Defendant sent Plaintiff notice of her terminatiteh.  38. Plaintiff's date of termination
was September 16, 2014d.
I. Procedural Background

On September 9, 2011, Plaintiff filed a complaalleging: (1) vioation of California’s
Whistleblower Protection Act (California Labor @de Section 1102.5); (2) wrongful terminatior
in violation of public policy bsed on California Labor Code &mn 1102.5 and California Labor
Code Section 6310(b); (Iptentional inflidcion of emotional distres¢‘lIED”); (4) breach of
express or implied contract; and) (Breach of implied covenant good faith and fair dealing.
ECF No. 1. The case was reassigned to thersigghed judge on October 25, 2011. ECF No. 12

On April 3, 2012, Defendant filed its Motion Rismiss pursuant to Federal Rule of Civil

Procedure 12(b)(6) and Motion to Strike pursuarféderal Rule of Civil Procedure 12(f). ECF

No. 14. Specifically, Defendant moved to dismiss Plaintiff’'s claims fordthliation pursuant to
California Labor Code Section 126(c); (2) wrongful termination iwiolation of public policy;
and (3) intentional infliction oemotional distress (“IIED”).Id. Defendant also moved to strike
Plaintiff's request for attorneys’ fee&d.

In an order dated February 29, 2012, the Cgramted Defendant’'s Motion to Dismiss with
respect to Plaintiff's claim foretaliation pursuant to Californiaabor Code Section 1102.5(c) or

the ground that Plaintiff failed to exhaust her aastrative remedies, as is required to bring

4
Case No.: 11-CV-04486
ORDER GRANTING MOTION TO DISMISS FIRST AMENDED COMPLAINT

-

a



United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

Section 1102.5 claim, and alsoddnot allege that any of thexceptions to the exhaustion
requirement applied. SeeECF No. 26 (“February Order atat 8. The Court also granted
Defendant’s motion with respect Raintiff’'s claim for wiongful termination in violation of public
policy, to the extent such claim was bds California Labor Code Section 6310(hyl. at 15
The Court held that Plaintiff failed to allege facts showing she repaxiddng conditionghat she
believed to be unsafdd. Defendant’s motion to dismiss Plaintiff's IIED claim was also grant
due to Plaintiff’s failure to allege facts showing she suffered severe emotional distreas15-
16. Defendant’s Motion to Dismiss was deniethwespect to Plairffis wrongful termination
claim to the extent this claim was basedaoviolation of Labor Code Section 1102.5(¢). at 14.
Defendant’s Motion tcstrike was deniedld. The Court granted leate amend with respect to
each of the dismissed claimil. at 16. Plaintiff was ordered fibe an amendedomplaint within
21 days.Id.

On March 22, 2012, Plaintiff filed the FAC. Plaffis first cause of ation for violation of

California Labor Code Section 1102.5(c) was amdrtdeinclude three newaragraphs. FAC 11

46-48. In these paragraphs Pldirdlleges: (1) that under Catifnia Labor Code Section 98.7, the

decision to file a complaint with the Departmeit Labor Standard Enforcement (“DLSE”) iS

permissive|d. Y 46; (2) that the DLSE has taken thesition that exhaustion of remedies und¢

Labor Code Section 98.7 is not r@ga prior to filing a civil actionjd. § 47; and (3) that she
should be excused from exhausting her adminiggatmedies because her case falls within tv
exceptions to the exhaustion requiremddt.q 48.

Plaintiff amended her second cause of actmmwrongful termination in violation of a
public policy to allege that the use of prohilditenedications by Phase | participants “put th
participants at risk.” Id. § 52. Plaintiff also added an ahdion that “Defendant’s failure to
properly conduct the trials ineased the health risks assosiatvith further testing....ld.

With respect to Plaintiff's third cause of action for IIED, the FAC includes additio
allegations regarding the nature of Plaintiff's ¢imoal distress. Specifically, Plaintiff alleges thg
her symptoms include “anger, stress, and slespkss” and that she shédbecome isolated and

withdrawn.” 1d. ] 59.
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Defendant filed the instant Motion on ApBl 2012. Plaintiff filed her Opposition at or
April 24, 2012. ECF No. 35. Defendant @llés Reply at on May 8, 2012. ECF No. 40.

II. Legal Standards

A. Motion to Dismiss Under Rule 12(b)(6)

A motion to dismiss pursuant to Rule 12(B)i@ failure to state a claim upon which relief
can be granted “tests the legal sufficiency of a claiMavarro v. Block250 F.3d 729, 732 (9th
Cir.2001). Dismissal under Rule 12(b)(6) mayblsed on either (1) thkack of a cognizable
legal theory,” or (2) “the absence of sufficiéatts alleged under a cagable legal theory.”
Balistreri v. Pacifica Police Dep'801 F.2d 696, 699 (9th Cir.1988)While “ ‘detailed factual
allegations’ ” are not required, a complaint mustude! sufficient facts to “ ‘state a claim to relief

that is plausible on its face.” Ashcroft v. Igbalp56 U.S. 662, 129 S.Ct. 1937 (2009) (quotii

Atl. Corp. v. Twombly550 U.S. 544, 570, 127 S.Ct. 1955 (2007) ). “A claim has facial plausibility

when the plaintiff pleads factual content that allows the court to draw the reasonable inferenc
the defendant is liable for the misconduct allegdd.”

For purposes of ruling on a Rule 12(b)&)tion to dismiss, the Court accepts all
allegations of material fact as true and carestrthe pleadings in thight most favorable to
Plaintiff. Manzarek v. St. Paul Fire & Marine Ins. C619 F.3d 1025, 1031 (9th Cir.2008). The
Court need not, however, accept as true pleadirrgste no more than legaonclusions or the *
‘formulaic recitation of the elements’ of a cause of actidgljal, 129 S.Ct. at 1951 (quoting
Twombly,550 U.S. at 555). Mere “conclusory allegas of law and unwarranted inferences are
insufficient to defeat a motion to disss for failure to state a claimEpstein v. Wash. Energy Co.,
83 F.3d 1136, 1140 (9th Cir.199@xcord Igball29 S.Ct. at 1949-50.

B. Leave to Amend Under Rule 15(a)

Under Rule 15(a) of the Federal Rules ofidrocedure, leave to amend “shall be freely

given when justice so requireféaring in mind “the underlying poose of Rule 15 to facilitate

! As recognized ifReed v. LoweBalisterihas been overrulédo the extent that it followed the
rule that, ‘[a] complaint shodlnot be dismissed under Rule BZ6) ‘unless it appears beyond
doubt that the plaintiff can prove no set of factsupport of his claim which would entitle him to
relief ".” Reed No. CV 10-5783, 2012 WL 1460588, atri22 (C.D. Cal. Mar. 16, 2012)
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decisions on the merits, rather tr@nthe pleadings or technicalitied bpez v. Smiti203 F.3d
1122, 1127 (9th Cir.2000) (en banc) (internal quotation marks and alterations omitted).
Nonetheless, a court “may exeseiits discretion tdeny leave to amend due to ‘undue delay, bad
faith or dilatory motive on part of the movant, eeped failure to cure deficiencies by amendment
previously allowed, undue prejudice to the oppg9arty ..., [and] futility of amendment.””
Carvalho v. Equifax Info. Servs., LL629 F.3d 876, 892—-93 (9th Cir.2010) (quotir@man v.
Davis,371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (19G&prations in original). “[W]here
the plaintiff has previously beagranted leave to amend and Babsequently failed to add the
requisite particularity to its claims, ‘[t]he distticourt's discretion tdeny leave to amend is
particularly broad.” ”Zucco Partners, LLC v. Digimarc Cor@52 F.3d 981, 1007 (9th Cir.2009)
(quotingln re Read—Rite Corp335 F.3d 843, 845 (9th Cir.2003)). Indeed, repeated failure to g
a complaint's deficiencies by previous adi@ent is reason enough to deny leave to amend.
Abagninin v. AMVAC Chem. Cor®45 F.3d 733, 742 (9th Cir.2008) (citifrgman,371 U.S. at
182;Allen v. City of Beverly Hills911 F.2d 367, 373 (9th Cir.1990)).
V. Discussion

In the instant motion, Defendant moves tendiss Plaintiff's claims for: (1) retaliation
pursuant to California Labor Co@ection 1102.5(c); (2) wrongftérmination in violation of
public policy based on California bar Code Section 6310(b); a(®) intentionalnfliction of
emotional distress (“llIED". The Court addresses each of these issues in turn.

A. Violation of California Whistleblower Protection Act

Plaintiff's first cause of @&mn alleges a violation of Cafifnia’s Whistleblower Protection
Act (California Labor Code Section 1102.5(c)). eT@ourt previously dismissed Plaintiff's claim
because she failed to allege thlaé exhausted her administrative rdias, as is required to bring &

claim based on the statut8eeFebruary Order at 8:8-10. The Cbalso held that Plaintiff failed

2 Defendant also moved to dismiss on the grouatRteintiff's FAC was filed one day late.
Motion at 5:2-15. However, after Defendant’s Motion was filed, Plaintiff filed a motion reques
that the Court excuse Plaintiff's late filing thie FAC. ECF No. 36. Dendant filed a statement
of non-opposition in response to this motion. AAM. 41. The Court subsequently granted
Plaintiff's motion and extended &htiff's time to file the FAC. ECF No. 43. Accordingly,
Defendant’s Motion to DismisBlaintiff's FAC as untimelys dismissed as moot.

7
Case No.: 11-CV-04486
ORDER GRANTING MOTION TO DISMISS FIRST AMENDED COMPLAINT

S

ure

ling




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

to allege that any of the exceptions to ¢éxbaustion requirement applied to her cdsgeat 7:11-
12. Defendant contends that Plédfig FAC fails to correct thesdeficiencies. Motion at 8:7-8.
The Court agrees.

Section 1102.5 is a “whistlddwer” protection statuteSeeCal. Lab.Code § 1102.5(c). It

provides that: “An employer may nagtaliate against an employee for refusing to participate in an

activity that would result in a viation of state or federal statute,a violation or noncompliance
with a state or federaiille or regulation.”ld. Pursuant to California Labor Code Section 98.7, ar
employee who believes she has been dischargeithenwise discriminated against in violation of
Section 1102.5 may file a complaint with the Bien of Labor Standards Enforcement (“DLSE")
within six months after thecourrence of the violation.

As set forth in more detail in the Februaryd@n, a plaintiff wishing to pursue a civil action
based on a violation of Section 119 first required to exhatiser administrative remedies by
filing a complaint with the DBE pursuant to Section 98.3eeFebruary Order at € ampbell v.
Regents of Univ. of CaB5 Cal.4th 311, 321, 25 Cal.Rptr.3d 320@5) (“[T]he rule is that where
an administrative remedy is provitiby statute, relief must bewsght from the administrative body
and this remedy exhausted before the courtsaeill’). Courts have, heever, recognized that
there are exceptions toetlexhaustion requiremenfee CampelB5 Cal. 4th at 322. For example,
a plaintiff may be excused from pursuing hemadstrative remedies where the “subject of the
controversy lies outside tlagency’s jurisdiction.”ld. Similarly, a plaintiff may be excused
“when pursuit of an administrative remedwpuld result in irreparable harm... Edgren v. Regents
of Univ. of Cal, 158 Cal. App. 3d 515, 520, 205 Cal. Rptr. 6 (1984).

Plaintiff has not amended her complainatiege that she exhausted her administrative
remedies. Indeed, she concedes that she has not. Opposition at 9:3-4. Rather, Plaintiff now
alleges that her failure to exhaust her admirtisgaemedies is excusable under two exceptions
the exhaustion requirement: (1) the exceptiorcéses where the administrative agency cannot
provide an adequate remedyid (2) the exception for cases where the aggrieved party can
positively state what the administrative agendgsision would be in her case. FAC | 48;

Opposition at 9:4-11.
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Plaintiff alleges that these exceptions applytfoee reasons. First, Plaintiff alleges that
she should be excused from the exhaustion reopgint because, under Section 98.7, the decisio
to file a complaint with the Labor Commissionepermissive and because the DLSE has taken
position that exhaustion of remedi@sder Section 98.7 is not requiredoptto filing a civil action.
SeeFAC 11 46-47; Opposition at 9:12-14. Second|rRiff alleges that DLSE proceedings under
Labor Code Section 98.7 are mpiasi-judicial in nature antherefore cannot be reviewed by
administrative mandate. A writ of adminigtv@ mandate under California Code of Civil
Procedure Section 1094.5 is a means by which adDailf Superior Court may review a decision
by an administrative bodySee Bollengeie222 Cal. App. at 1123. Thiy Plaintiff alleges a
favorable decision by the DLSE would resulthe DLSE bringing a ciaction on Plaintiff's
behalf, and Plaintiff is alreadyrepared to bring such an action on her own. FAC { 48. These
allegations fail to show that either thfe aforementioned exceptions applies.

Plaintiff's first allegation regarding the DL&Hposition on the exhaustion requirement is
unpersuasive and does not fall into either exceptidhe exhaustion requirement. Moreover, thig
Court has already held that, under California law, a Plaintiff must exhaust her administrative
remedies prior to pursuing an action for retaliation in violation of California Labor Code Sectig
1102.5. February Order at 7:7-9. In reachingdbisclusion, the Court considered the text of
Section 98.7.1d. at 6:22-25. Furthermore,dhtiff draws her allegation fro@reighton v. City of
Livingston (“Creighton II”), but this Court previously found th@teighton II’'sreasoning was
flawed. February Order at 7:13-Z&e also Creighton,INo. CV-F-08-1507, 2009 WL 3246825,
at *4 (E.D. Cal. Oct. 7 2009) (reprinting and dissing a 2007 letter frodames W. Johnston (the
“Johnston Letter”), an attorney from the Lal&@wmmissioner, regarding the agency’s position on
the exhaustion requirement). While the Couspexts the DLSE’s position on this matter, the
DLSE'’s opinion is not binding on the Court and widit serve to excuse Plaintiff’s failure to

exhaust her remediés.

%In support of Plaintiff's Oppagon, Plaintiff also submitted a declaration from one of her
attorneys, Robert J. Schwartz. The declaratiteches a letter, datéthrch 13, 2012, from Ethera
Clemons, Assistant Chief, DLSE. ECF No. 36-2hEA. In this letterMs. Clemons repeats the
DLSE'’s position that plaintiffs aneot required to exhatutheir administrativeemedies prior to
pursuing a civil actionld. Defendant objects to and meue strike Ms. Clemon’s letteinter
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Plaintiff's allegation regardg the unavailability of reviewy administrative mandate also
fails to show that Plaintiff should be excddeom exhausting her administrative remedies.
Plaintiff does not identify whichxaustion requirement exceptiortiggered by this allegation.
However, The Court surmises that Plaintiff ieging that because the BE proceedings are not
reviewable by administrative mandate, the proceedangsnadequate. Thus, Plaintiff's case falls
into the exception for cases where the administrative proceedings will provide an inadequate
remedy.

As an initial matter, the Counotes that it accepts Plaintgfassertion that a decision by th
DLSE is not reviewable by administrative mandatéy for the purposes of selving this Motion.
This allegation appears to be based solely orrsetts made in the 2007 letter from James W.
Johnston as reprinted @reigton 1l, 2009 WL 3246825, at *4. Plaintiféils to cite, and the Court
is unaware of, any other authorgypporting this proposin. In any event, even accepting the
proposition that the DLSE’s decision is notievable by administrateszmandate, Plaintiff's
allegation fails to show that theadequate remedy exception applies.

In order for the inadequatemedy exception to apply, Plaifitnust allege facts showing
that “the [Labor Commissioner] lacksithority to hear the complaintCampel] 35 Cal. 4th at
323, or that the commission cannot “affar [her] fair procedure rights.Bollengeier v. Doctors
Medical Center222 Cal. App. 3d 1115, 1128, 272 Cal. Rptr. 273 (1990). “[F]air procedure
requiresl,] [at a minimum,] adequate noticele administrative action proposed or taken... and
reasonable opportunity to be heardd: at 1129.

Here, Plaintiff does not allege that theSE proceedings under Section 98.7 would not
afford her a “reasonable oppanity to be heard.Bollengeier 222 Cal. App. 3d at 1129. Rather
she alleges that the DLSE proceedings are ozte because the agency’s decision would not b
reviewable by writ of administtawe mandate. FAC  48. Plaifitihowever, fails to cite any

authority for the proposition that the unavailapibf review by writ of administrative mandate

alia, on the grounds thateHetter is hearsay and that tRisurt should not be “bound by the
DLSE'’s position on the requirement to exhaushenistrative remedies.” ECF No. 40-2. The
Court declines to strike tHetter; however, as set forflupra the Court agredsat it is not bound
by the DLSE'’s position.
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means her administrative remedies are inadequsteordingly, this argument is rejecteGf.
Bollengeier 222 Cal. App. 3d at 1129 (rejexy petitioner cardiothorackurgeon’s assertion that
no adequate remedy was provided because dafi¢hdspital’s by-lawsdid not provide for
interlocutory review of the procedunadlidity of the charges against hith).

Plaintiff's allegation that she should becused from exhausting her administrative
remedies because a positive finding by the L&lmmnmissioner would result in the DLSE bringing
a civil action on her behalf, whidhe is “ready and able” to do onrtwavn, also fails. FAC | 48.
The Court surmises that this allegation is méarshow that Plaintiff's case falls within the
exception for cases where a party can positivaliesvhat the administrative agency’s decision
would be in the party’s case.p@osition at 9:8-9. This excepti®dsometimes referred to as the
“futility exception.” Bollengeier 222 Cal. App. 3d at 1126.

Courts have cautioned that the futileyception is a “narrow exception” to the
administrative exhaustion requirememollengeier 222 Cal. App. 3d at 1130. In order for this
exception to apply, the agency must have alreadgléded what its ruling will be” in a plaintiff's
case.ld. Plaintiff's allegation that she is readydaable to bring suit on her own (thus obviating
the need for proceedings before the DLSE) tadlsause Plaintiff has not alleged that the Labor
Commissioner has actually declared tmatwvould rule in Plaintiff's favor See Bollengeige222
Cal. App. 3d at 1130 (holding that the futility eptien applies where the agency has “declared
what its ruling will be in [the] particular case....”). Moreover, as recogniz&édigren “even if...
ultimate resort to the courts is inevitableg @irior administrative proceeding will still promote
judicial efficiency by unearthyg the relevant evidence and byyiding a record which the court
may review.” Edgren 158 Cal. App. 3d at 521-22.

For the reasons set forth above, Defendant'sdvido Dismiss is granted with respect to

Plaintiff's first cause of actionThe Court previously dmissed with leave to amend this cause of

* The Court also notes thatgaedless of whether the DLSHigcision would be reviewable by
administrative mandate under California Cod€ivil Procedure Section 1094.5, following a
dismissal by the Labor Commissioner, Plaintiff c@ek court review dier case through a civil
action. SeeCal Lab Code § 98.7 (“The complainant may, after notification of the Labor
Commissioner's determination to dismiss a complanng an action in appropriate court,
which shall have jurisdiction to determine whethefiolation occurred, anflso, to restrain the
violation and order akppropriate relief toemedy the violation.”)
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action because of Plaintiff's failure to exhaust &agministrative remediePlaintiff's FAC fails to
cure this deficiency. Accordyty, the Court dismisses Plaintiffirst cause of action without
leave to amendSee Zucco Partner852 F.3d at 1007 (dismissing plaintiff’s complaint without
leave to amend because plaint#fled to cure deficiencies édtified in eaiker iteration of
complaint).

B. Wrongful Termination in Violation of California Public Policy Based on
California Labor Code Section 6310(b)

Plaintiff's second cause of taan for wrongful termination in violation of public policy
based on California Labor Code Section 6310(b)pvasiously dismissed because Plaintiff failed
to allege that she reported an unsafe workinglition. February Order at 15:3-4. Plaintiff has
amended her complaint to allege that theaig@ohibited medicationBy study participants
“increased the health risks assded with further testing of éhdrug” and “threatened material
harm both to the study participants and DefendaRAC § 52. Defendant contends that these
amendments fail to cure the deficiencies in Plaintiff's complaint. Mait®:7-10. The Court
agrees.

California Labor Code Section 6310(b) prowwdkat “[alny employee who is discharged,
threatened with discharge, demoted, suspended,amy other manner discriminated against in th
terms and conditions of employment by his ardémployer because the employee has made a b
fide oral or written complaint... of unsafe wonkj conditions, or work practices, in his or her
employment or place of employment... shalldmtitled to reinstatement and reimbursement for
lost wages and work benefits cadd®y the acts of the employer.”

Plaintiff contends that she has adequatedy @l cause of action for wrongful termination ir

e

Dna

violation of public policy based on California Lab©ode Section 6310(b) because she has alleged

facts showing Defendant’s conddtireatened material harm lhoto study participants and

Defendant” by “increase[ing] the health risks asatad with further testing of the drug.” FAC |

52; Opposition at 10:7-11. Plaifitasserts that her allegationsaofisk to study participants are

sufficient to state a violatioof Section 6310(b) because the statute was meant to “protect[]

employees from retaliation for reporting unsafe warkctices” and should be “liberally construed
12
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to encompass Plaintiff’s reports of heaifks to study participants and Defendant. Id” at 11:2-
7. In support of this assertion, Plaintiff citedxaly v. Exxon Corp55 Cal. App. 4th 39, 44, 63
Cal. Rptr. 2d 727 (1997). Opposition at 15:2Specifically, Plaintiff cites to th@aly Court’s
statement that Section 6310(b) is “remedialdigion which must biberally construed....”ld.

Plaintiff's reliance orDaly is misplaced.

In Daly, the Court rejected a Defendant’s attempt to avoid liability under Section 6310 for

retaliating against plaintiff employee after stwenplained about unsafeorking conditions, by
arguing that it did not terminaggaintiff but rather “simply le[her] contract expire.’Daly, 55 Cal.
App. 4th at 43-44. The Court helsht Section 6310 should be “libdsatonstrued to effectuate its
object and purpose....Id. Permitting an employer to avoid bidity under Section 6310(b) by not
renewing an employee’s contract after she comglaf unsafe working conditions, as opposed to
by affirmatively terminating her, “wouldiolate the spirit.. [of] [S]ection 6310....” Id.

Accordingly, theDaly Court denied defendant’s motitm dismiss plaintiff's claim.

Nothingin Daly suggests that Section 6310(b) shouletknded to include situations
where an employee reports a heaisk that threatens harm tmn-employee, study participants
(much less that the statute should be extendedver undefined harm to a corporation stemming
from health risks affecting non-employees). Irdjest least one court hagplicitly rejected the
contention that Section 6310 shoulddveadly construed to permitatins based on allegations of
a health risk posed to non-employe&ze Creighton v. City of Livingst¢fCreighton T), 628 F.
Supp. 2d 1199, 1223 (E.D. Cal. 2009) (granting samyrjudgment on Section 6310 claim becaus
allegations that “contaminated water posquliblic health risk... [@l] not satisfy § 6310’s
requirement that themployeeomplain of unsafe working coitiéns or an unsafe workplace®).

Additionally, other provisionsf the California Occupatioh&afety and Health Act of

1973 (*OSHA"), of which Section 6310 is a pamunsel against expanditige definition of the

® The complaint irCreightonwas later amended to allege thaiptiff was fired in part because

Defendant believed plaifitimight complain that the unsafe watonditions posed a risk to both

the communityand Defendant’s employees “while thosmployees worked in Livingston-owned

buildings....” See Creighton JI2009 WL 3246825 at *14, 16. Tikeighton llcourt held that

such allegations were sufficient to stateause of action und&ection 6310(b)ld. at *16. In this

case, it is unlikely that Plairfiticould plausibly amend her Compiato allege that the use of

prohibited medications bstudy participantould pose a health risk to f2adant’'s employees.
13
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term unsafe working conditions to include coiuatis that only creata health risk to non-
employee, study participantsDaly, 55 Cal. App. 4th at 44. A3efendant correctly notes, OSHA
was enacted for the purpose of assuring safdaalihful working conditions for California’s
“workingmen and women.” Reply 4t17-18 (emphasis addedjuptingCal. Labor Code § 6300).
Further, California Labor Code Section 6306(avutes that “ ‘[s]afe,*safety,” and ‘health’...
mean such freedom from dangethe life, safety, or health @mployees..” Id. (emphasis
added). These statutory provisions support the thatwvSection 6310(b) was meant to apply to
unsafe working conditions affectimgnployees as opposed to those #ifgct only thid-parties.

In light of Creighton land the aforementioned statut@mpvisions, the Court concludes
that, in order to state@daim based on Section 6310(b), Plaintiffist allege facts showing that the
allegedly unsafe working condition threatened employee health or safety. Here, Plaintiff alleg

that the use of prohibited mieations -- the purported unsafterking condition -- “threatened

material harm to study participants and” Pfizecorporate entity. FAC § 52. She does not allege

that she or Pfizer's employees were affdctéccordingly, Plaintf’s claim for wrongful
termination based on a violation $éction 6310(b) must be dismissegkee Creighton, 1628 F.
Supp. 2d at 1223.

The Court previously dismissed this claim wihve to amend because of Plaintiff's failur
to allege that she reported an unsafe working condition. Plaintiff’'s FAC fails to cure this
deficiency. The Court, therefore, dismis$daintiff's claim wihout leave to amendsSee Zucco
Partners,552 F.3d at 1007 (dismissing plaintiff’sraplaint without leave to amend because
plaintiff failed to cure deficiencies idefied in earlier iteration of complaint).

C. Intentional Infliction of Emotional Distress (“lIED”)

Plaintiff's third cause of dmon alleges a claim for intentional infliction of emotional
distress. Under California law, the tort of IIED comprises three elements: (1) extreme and
outrageous conduct by the defendaith the intentiorof causing, or reckless disregard of the
probability of causing, emotional distress; (2) thaimiff's suffering severe or extreme emotional

distress; and (3) actual andbgimate causation of the emotidnistress by the defendant’s
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outrageous conduct.McGough v. Wells Fargo Bank, NG612-00502012 WL 2277931at *7
(N.D. Cal. June 18, 2012).

Plaintiff's claim was previously dismissed because she failed to allege facts showing s
suffered severe emotional distress. FebruadefOat 15:22-25. Plairftihas since amended her
complaint to allege she suffered severe emotidistress which caused her to experience “anger
stress, and sleeplessness” and to be¢muokated and withdrawn.” FAC { 59.

Defendant moves to dismiss this claim oa ¢ginounds that: (1) the claim is preempted by
the California Workers’ Compentsan Act, Labor Code Section 32@0 seq;, (2) Plaintiff has not
alleged extreme and outrageous conduct; and (3) fi&ias not alleged sevemmotional distress.
Motion at 10:9-14. The Court concludes thatiftiff's claim is preempted by the California
Workers’ Compensation Act. Because the Choltls that Plaintiff's claim is preempted, the
Court need not and does not redtod issues of whether Plaintgfadditional allegations show she
suffered severe emotional distress or whellefendant’s conduct qualifies as extreme and
outrageous.

The Workers’ Compensation Act provides éxelusive remedy for injuries sustained in
connection with “actions thatre a normal part of the employment relationshipirigh v.
Southland Stone, U.S.A., Ing86 Cal. App. 4th 338, 367, 112 Cal. Rptr. 3d 455 (20diOhg
Cole v. Fair Oaks Fire Protection Distric43 Cal. 3d 148, 160, 233 Cal. Rptr. 308 (1987)). The
actions include “demotions, promotions, [and] criticism of work practice€ale 43 Cal. 3d at
160. Such actions fall within the scope of Werkers Compensation Act regardless of whether
they can “be characterized as ‘manifestly unfair, outrageous, harassment, or intended to caus
emotional disturbance.’ 'Singh 186 Cal. App. 4th at 367. Accordingly, an IIED claim based on
emotional injuries sustained “imrnection with actions that arenarmal part of the employment
relationship” will ordinarily be preemptedd. (granting defendant’s motion for judgment
notwithstanding the pleadings on IIED claim whpl&ntiff alleged that he had been berated,
humiliated, criticized, and in#ted with profanities).

Defendant contends that Riaff's IIED claim is preempted by the California Workers’

Compensation Act because the conduanfog the basis for her IIED claim ke. Defendant’s
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employees’ criticism of Plaintif§ job performance, requiring Plaintiff to meet unrealistic goals,
and eventually terminating her -- “arose... in tleemal course of the employment relationship.”
Motion at 14:11-17. Plaintiff couats that her claim should not peeempted because Defendant’
conduct in retaliating against her and ultimatetynieating her for reporting what she believed to
be unlawful and unethical conduct in conmattwith the clinicaltesting of PF-0299804
contravened the fundamental pulplicies reflected in Califoia Labor Code Sections 1102.5(c)
and 6310(b). Opposition at 13:3-12. Plaintiff atssthat Defendant’s conduct that violates
fundamental public policy does not arise in thenmal course of the employment relationshig.

at 12:25-27.

In support of this contention, Plaintiff citdee California Court of Appeal’s decision in
Cabesuela v. Browning-Ferris Indus. of Cal.,.Ir&8 Cal.App.4th 101, 80 Cal.Rptr.2d 60 (1998).
The CabesuelaCourt held that plaintiff truck driverBED claim was not preempted where it was
based on allegations that he had been termidatexkpressing concerns that his employer’s
decision to extend working hours created aratens/orking condition under California Labor
Code Section 6310d. at 112-13. Th€abesuelaCourt reasoned that “when an employer’'s
decision to discharge an employee results frormramus that violates fundamental policy, such
misconduct cannot be considered a normel giathe employment relationshipld. The
CabesuelaCourt held that because plaintiff €ID claim was “premised upon his employer’s
violation of a fundamental public policyl.€. his employer’s decision to terminate him in violatior
of Section 6310), his claim waot preempted by the Acld.

Plaintiff's reliance orCabesuelas misplaced. Sinc€abesuelavas decided in 1998, the

California Supreme Court has held that an [I&&m is preempted even where it is based on

conduct that violates a fundamental public poli®&ge Miklosy v. The Regents of the Univ. of,Cal.

44 Cal. 4th 876, 902-3 (2008). Miklosy, the California Supreme Court dismissed plaintiff's
IIED claim despite the fact that it was basedlmsame allegations as plaintiff's claims for
whistleblower retaliation and wrongful temmation in violation of a public policyld. at 903.
While, theMiklosy Court recognized that there are exceapito the preemption rule for “conduct

that ‘contravenes fundamental public policy’... [ardhduct that ‘exceeds the risks inherent in th
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employment relationship’,” it cotaded that neither exception appli®o plaintiff's IIED claim.

Id. at 902-3. Théiklosy Court reasoned that the first exceptivas inapplicable because it was
meant to permit actions for wrongful termirattiin violation of a public policy (and not IIED
claims). See Miklosy44 Cal. 4th at 902-3. Withspect to the second exception, citing
Shoemaker v. MyertheMiklosy Court held that the alleged saonduct, including plaintiff's
allegations of “whistleblower reliation,” “occurred at the works, in the normal course of the
employer-employee relationship” and, thus, did nakeex the “risk[s] inherd in the employment
relationship.” Miklosy, 44 Cal. 4th at 902-Ziting Shoemakeib2 Cal.3d 1, 9, 276 Cal. Rptr. 303
(1990)).

In the instant case, Plaintiff's IIED claim ajles that she suffered severe emotional distre
after she was “subjected to harasst, retaliation, threats, andrtenation for reporting what she
in good faith believed to be unlawful and unesthiconduct by Defendant.” FAC § 57. Under
Miklosy, an IIED claim based on such conduct doeetsqualify under either exception to the
preemption rule.See Id.44 Cal. 4th at 902-3. Accordingly,jsiCourt dismisses Plaintiff's IIED
claim. Dismissal is granted without leave toesntt because Plaintiff is unlikely to be able to
amend her IIED claim to allege conduct that ditlaaxur in the normal course of the employmen
relationship.

V. Conclusion

For the foregoing reasons, Defendant’$eRL2(b)(6) motion to dismiss is GRANTED,
without leave to amend, as tcetfollowing claims: retaliation undé€alifornia Labor Code Section
1102.5(c); wrongful termination in violation of pubpolicy predicated on aolation of California
Labor Code Section 6310(b); and intentiandliction of emotional distress.

IT IS SO ORDERED.
Dated: August 22, 2012

LUCY H. KOH
United States District Judge
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