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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

ALMA BURRELL, VICKYE HAYTER,
MARGARET HEADD,

Case No.: 112V-04569+ HK

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMEN"

Plaintiffs,
V.

COUNTY OF SANTA CLARA, DAN
PEDDYCORD, RAE WEDEL, MARTY
FENSTERSHEIB AND DOES 1 THROUGH
50, INCLUSIVE,

Defendants.

N N N N N N N N N N N

Plaintiffs Alma Burrell (“Burrell”), Vickye Hayter (“Hayter”), and Mgaret Headd
(“Headd”) (collectively, “Plaintiffs”), bring suit agast their employer, County of Santa Clara
(“the County”), and three County employees, Dan Peddycord, Rae Wedel, and-bfestgrsheib,
alleging: (1) retaliation in violation of California’s Fair Employment and Haugiot (“FEHA”),

California Government Code § 12940(h(2) failure to protect from discrimination under FEHA,

1 Although the caption of Plaintiffs’ Amended Complaint indicates that the first cdaszionfor
retaliationalleges violation of both “Title VIl and FEHA,” the body of the Amended Complaint
contains only a reference to “Retaliation Under FEHA,” citing to Califo@overnment Code §
12940(h). ECF No. 6, 11 79-83. At the April 4, 2013 summary judgment helangjffs’
counsel confirmed that Plaintiffs were not pursuing any Title VII causastioin.
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California Government Code § 12940(k); (3) discrimination based on disparate treatment in
violation of California Government Code § 12940(a) (claims 3, 4, and 5); (4) discriminatied b
on disparate impact in violation of California Government Code 8§ 1806€q (claims 6, 7, and
8); and (5)etaliation for exercising free speech rights, as well as negligent,hiangng, and

supervision, in violation of 42 U.S.C. § 1983 (claims 9 and*10).

Presently before the Court ddefendants’ Motion for Summary Judgment and Defendants’

Motion to SevePlaintiff Headd® The Court held a hearing on these motions on April 4, 2013
(“April 4 hearing”). Having considered the parties’ submissions, the pastesarguments, and
the relevant law, the Court GRANTS in part and DENIES in part Defendantsdhioti
Summary Judgment. The Court DENIES Defendants’ Motion to Sever as moot.
l. PROCEDURAL HISTORY

Plaintiffs filed their first Complaint on September 14, 2011, ECF No. 1, which they then

amended on December 15, 2011, ECF No. 6 (“Amended Complaint” or “AC”). On February 3,

2012, Defendants answered the Amended Complaint. ECF No. 13 (“Answer”).

On January 24, 2013, Defendants filed the instant Motion for Summary Judgment, ECH No.

32 (“Mot.”), and a Motion to Sever Plaintiff Headd, ECF No. 31 (“Mot. to Sever”). On January

30, 2013, Plaintiffs filed akx ParteMotion to Extend Time from February 7, 2013, to February

2 Plaintiffs’ Amended Complaint lists the tenth cause of action as “Retaliationxéociging Free
Speech 42 U.S.C. § 1983,” but the body of this sectieference®ketaliation under FEHA,
specificallyCalifornia Government Code § 12940 SeeAC 11 11617. Because Section
12940(h) is addressed under the first cause of action, the Court construes the tenthactiose o
for retaliationas stating a claa under 42 U.S.C. § 1983.

% Defendants also filed otion to Exclude Amy Oppenheimer's Expert Reports and Testimon)

(“Mot. to Exclude”), ECF No. 48. At the pre-trial conference on May 2, 2013, the Court DENIED

Defendantsmotion with respect t®©ppenheimer’s “preliminary repattMot. to Exclude, Ex. F.

Oppenheimer’s preliminary report waely served on Defendants on December 28, 2013, the
last day of the extended period to disclose opening repdetMot. to Exclude at 3-4. However,
the Court GRANTEDDefendants’ motion with respect to Oppenheimer’s “amended repdne” T

Court found the amended report untimely because it was served on Defendants on January 28,

2013, one month after the deadline for opening reports, and four days after Defendanotsfddot
Summary Judgment was filed on January 23, 2@&=Mot. to Exclude at 4-5; Decl. of Charles
Bonner, ECF No. 52, Ex. 6. The Court further ruled that Oppenheimer’s testimoni\vab triic
be limited to the contents of the preliminaeport. SeeECF No. 132 (Tr. of May 2, 2013 &
Trial Conference), at 79:2-90:27.
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14, 2013, to file oppositions to the Motion for Summary Judgment and Motion to Sever. ECF
42. The Court denied Plaintiff&€x ParteMotion to Extend Time. ECF No. 460n February 7,

2013, Plaintiffs filed an Opposition to Defendants’ Motion for Summary Judgment. ECF No. 5

(“Opp’n”). On February 11, 2013, Plaintiffs filed an “Amended Opposition,” without an
accompanying motion or any form of explanati@eeECF No. 57. On February 14, 2013,
Defendants filed their Replyn which they also moved to strike Plaintiffs’ Amended Opposition
untimely. ECF No. 59 (“Reply”), at n.1. Due to the Coupt'®r denial of an extension of time,
and the lack of any explanation accomypag Plaintiffs’ Amended Opposition, the Court
GRANTS Defendants’ Motion to Strike Plaintiffs’ Amended Opposition.

After the April 4 hearing on these motions, on April 16, 2013, Plaintiffs submitted a
declaration and attached document that Plaintiffs statecemwaneously excluded from the exhibit
accompanying their Opposition to Defendants’ Motion for Summary Judgment. ECF No. 75.

The Court issued an Order stating its rulingPefiendantsMotion for Summary
Judgment and Motion to Sever on April 30, 2013, ECF No. 98. The Statet its reasons for its
rulings as to Plaintiff Burrell at the ptaal conference on May 2, 2013, ECF No. 132.

. EVIDENTIARY OBJECTIONS

Both parties filed objections to the evidence submitted in relation to the Motion for
Summary Judgment. However, Plaintiffs’ evidentiary objections fail to corwgly Civil Local
Rule %3(a), as Plaintiffs did not include the evidentiary objections within their 30-page
Opposition. Instead, Plaintiffs raised their evidentiary objections@parate twgpage document.
But seeCivil L. R. 7-3(a) (“Any evidentiary and procedural objections to the motion must be
contained within the brief or memorandum.”). Accordingly, the Court OVERRULES #klint

evidentiary objections for failure to comgpwith Civil Local Rule 7#3(a).

* The Court denied Plaintiff&x parterequest because, among other readetaintiffs provided
nojustificationfor needing the extension of time other than the volume of work involvedhand
Court’s schedule could not accommodate an extension ofsntevould interfere with
preparatiorfor theupcomingtrial.
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Defendants properly submitted evidentiary objections in their R&#gECF No. 59.
Defendants object to significant portions of the declarations of Plaintiffs Bumall, Vickye
Hayter, and Margaret Headd, as well as four other accompanying declarationt$eslias
exhibits supporting Plaintiffs’ Opposition. To the extent that the Court relies odigpisted
evidence, the Court addresses the evidentiary objections below. The Court does not esly on |
remaining eidence and thus need not reach the remaining objections. However, the Court
SUSTAINS Defendants’ objections under Fed. R. Evid. 402 andooli2 repeated statements in
Plaintiffs’ declarations that make legal conclusions regarding whiagkssare “triable.”See, e.g.
Decl. of Alma Burrell (“Burrell Decl.”), ECF No. 53, 1 11 (“There is a trealdsue of fact as to
whether | was discriminated against on the basis of race and gefdeddl. of Vickye Hayter
(“Hayter Decl.”), ECF No. 54, 1 9 (“Thers a triable issue of fact as to whether my race was a
motivating factor in the County’s decision to pay me for only seventy (70)stiy [ .”); Decl. of
Margaret Headd (“Headd Decl.”), ECF No. 55, 1 19 (“There is a triable issue asfexivhether
the County’s business reason for denying me a promotion, reinstatement to mypfositien, or
hiring me into a new position is false.”).

. FACTUAL BACKGROUND

Plaintiffs Alma Burrell, Vickye Hayter, and Margaret Headd are three ferAfiean
American employees in the Santa Clara County Public Health Department (“PHD”).PEactiff
alleges employment discrimination by the County, though based on different tactuanstances.

A. Alma Burrell

Alma Burrell, who holds a Bachelors of Sciemsgree in Health Science andvasters
degree in Public Health, started working for the County approximatelyfiftears agoSee
Burrell Decl. 1 4see alsdecl. of Melissa Kiniyalocts IK Decl.”), ECF No. 33, Ex. A, Dep. of
Alma Burrell (“Burrell Dep.”), at 16:20-22. Burrell's current position is He#&are Program
Manager Il (“‘HCPM 1I"). Burrell Decl. { 2. Prior to working as HCPMBUrrell worked as a
Health Education Specialist at the Black Infant HeBibgram (“BIH"), and then as a Program
Manager |.SeeBurrell Dep. 21:1-8.
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1. 2002 Reassignment

In 2002,Burrell’s job title changed from Program Manager | to HCPM Il followingual s
that resulted in the reclassification of many employees. Bdegll at 27:6-19; Decl. of Joanne
Cox (“Cox Decl.”), ECF No. 36, 1 5. At that time, the County reclassified otherAfraran
American employees as Senior Health Care Program Managers (“SrHCPMNea leigel than
HCPM II. SeeBurrell Decl. | 4; Burrk Dep. 30:23-31:11.

Burrell asked her manager, Dolores Alvarado, about the criteria that wertougsstermine
the reclassificationsSeeBurrell Dep. at 30:6-31:11; 34:11-17. Alvarado explained that the
classification “was based on complexity of ygab, span of control, and . . . the number of staff g
type of staff.” Burrell Dep. at 30:16-20. Burrell did not think that the reclaasibn was fair,
however, because there were other employees promoted to STHCPM positions whes'lsadie
of control and managed fewer or no employees” than Burrell. Burrell Decl. § 4] |Bepe
30:23-31:11.

At some point thereafter, Burrell asked Alvarado about the prospects for getimgted
to a STHCPM position. Burrell Dep. 57:15-16. According to Burrell, Alvarado responded by
telling Burrell that she “needed to be patient” and that “other people [wejpbsed in making
those decisions as welllt. at 57:18-20. Specifically, PHD Administrative Services Manager,
Rae Wedel, allegedly said that Beifr‘had not paid [her] dues” and that she was “moving up tog
fast.” Id. at 58:1-9. Burrell asked Alvarado if the reason that she was not getting promoted to
SrHCPM was because of her raddvarado respondeby saying,‘on [Alvarado’s] part, no.”Id.

at 59:9-10. Burrell then asked, “What about Rae? . . . D[oes] Rae have a problem with fny ra

Id. at 59:10-11. Alvarado allegedly responded by saying, “I hope not. | hope thatis not. . . ii.

Id. at 59:12-13.

Burrell complained about the results of thelassificatiorstudy to her union, but her union
representative said that he was not going to file a grievance because ofsegremmade to the
Board of Supervisorsld. at 36:22-39:23. Burrell’s union representative did, however, organiz¢

meeting with Burrell and her supervisors to discuss the subgeat 36:22-39:23. According to
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Burrell, the meeting ended without resolutidd. at 3:23. Burrell subsequentfgrmed the
opinion that hereclassification was due to her rade. at 34:11-35:10
2. 2008 Appointment

Around 2006, Burrell contends that she and Alvarado disciBsedll’s interest in a
SrHCPM position that included responsibility over the HIV/AIDS Program. Atiaedlegedly
started preparing Burrell for this position, which included sending BuorélNad conferences about
HIV/AIDS and having Burrell tell her staff about the upcoming trans&seBurrell Dep. at 74:3-
77:1. However, on January 28, 2008, PHD employee “J.M.,” a Eurdimancan, was
administratively transferred into the position when his STHCPM position wagdeleé to budget
cuts. Id. at 71:9-20; 72:9-19; Cox Decl. 6. According to Defendants, J.M. was entitlesl to
administrative transfer under the County’s labor agreement with the union argtitSkstem
Rules. Cox Decl. 6.

3. 2008 Application for Reclassification

In July of 2008, at Alvarado’s suggestion, Burrell submitte@lagsification Reviet®
request to Alvarado, asking that Burrell's position of HCPM Il be reviewed &vrdete if the
appropriate classification for her responsibilities was a STHCPM. Gmot. 7. Alvarado
reviewed and signed the form and forwarded it to the County’s BreplServices Agency
(“ESA”) for processing.SeeBurrell Dep. at 93:6-7; MK Decl., Ex. E, Dep. of Dolores Alvarado
(“Alvarado Dep.”) at 116:12-17; Cox. Decl. I 7. After Burrell's request was desie and her
union representative met with Senior Human Resources Analyst, Christine Good$ieauss the
denial on October 16, 2008. Burrell Dep. at 94:21-95:6; 97:14-98:11; Decl. of Christine Good
(“Goodson Decl.”), ECF No. 38, 1 3-4. Following the meeting, Burrell asked Goodson to prg

a written &planation of the reclassification denial. Goodson Decl. 5. On November 3, 2008

> Burrell has als@xpressed her belief that the “only distinction between me and the others wh
were classified to the SfTHCPM position is that | am Afriéanerican.” Burrell Decl. § 4; Burrell
Dep. 31:4-32:05. Defendants have moved to strike this statement due to lack of personal
knowledge. Reply at 1. The Court OVERRULES this objection.
® A Classification Review is a process by which employees who are representertdijsB
union, the County Employees Management Association (CEMA), may ensure that thignpos
are properly classifiedSeeMot. at 3.
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Goodson provided Burrell a written response in which Goodson stated that Burrell waby/prope
classified based on her breadth of responsibility, independent judgment, prograndigeowle
supervision exercised, and supervision receivddy 6.

Burrell believes that the denial of her reclassification was based on heSeeturrell
Dep. at 103:2-11. She alleges that Goodson did not conduct any investigation into the positig
before denying Burrell's request, and that Goodson'’s stated reasons fonitilevéee erroneous.
Specifically, Burrell states that Gasmhbased her Classification Report on the false assertions {
Burrell did not supervise other managers, and that a STHCPM would necessaglgrsan
Executive team.SeeOpp’'n at 4 ¢iting MK Decl., Ex. D, Dep. of Rae Wedel (“Wedel Dep.”) at
146:1-147:25)Burrell Decl.|{ 25, 31.

4. Burrell’'s Support of Hayter’'s Application for Reallocation

In 2007 and 2008, Burrell supported Hayter, one of the women Burrell supervised in B
in applying for “reallocation” from a Public Health Nurse (“PHN") Il to a PHN lIBurrell Dep.
at 211:10-15; MK Decl., Ex. B, Dep. of Vickye Hayter (“Hayter Dep.”) at 115:22E5rell
alleges that Alvarado warned Burrell that she would be looked upon unfavorably if she @bntin
to support Hayter’s request for reclassification. Burrell Dep. at 219:14-220:3.

According to Burrell, Alvarado then removed Burrell's responsybdver the Maternal
Child and Adolescent Health (“MCAH") program, as well as another prograrataliation for
Burrell's support of Hayter’'s application for reclassificatidurrell is inconsistent as to whether
the removal of responsibility occurred in 2008 or 20C@mpareBurrell Dep. at 126:7-8; 128:15-
130:3 (citing 2009 as the year that Alvarado removed these progreithBurrell Decl. at 138

(declaring that Atarado removed these programs on July 16, 2008, while Burrell's own

" The County explains that reallocation is a procedure guaranteed by theebectjaining
agreement of Hayter’s union, Service Employees International Union (“$HiWWhich
employees can request to havettipaisitions studied to see if they qualify for a higlexel
classification and seek review of any such decisiB@eMot. at 6 n.5 (discussing the procedural
and substantive requirements of reallocation, and noting factors that suppditatassi
including a change in training and experience required to perform the work, @asean the
complexity of decision making required for the position, and a change in management
responsibility).

7
Case No.: 14CV-04569LHK

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

n

hat

H,




United States District Court
For the Northern District of California

© 00 N o o s~ w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o dN N B O

application for reclassification was pending). Burrell also alleges thagnhaval of these
programs interfered with her request to be reclassified as a STHCPMII Begke | 38.
5. 2010 Denial of Promotion

In October of 2009, “C.M.,” another PHD employee also classified as a HCPM&n be
working “out of class” in a STHCPM position held by “D.F.,” who was out of the office edical
leave. SeeCox Decl. 8.

In February of 2010, Burrell met with her new manager, Charis Subil, to discuss a plan
created byBurrell to get promoted to STHCPM. Burrell Dep. at 137:9-20. Subil allegedighihou
Burrell's proposal was “a good idea,” and that she would take it to the new PHIoDi@an
Peddycord. Burrell Dep. 138:6-9. Subil allegedly told Buthedt she thought Burrell should be
promoted. Burrell Dep. 147:2-3. In March of 2010, Burrell met with Peddycord to discuss
Burrell’'s promotion into a STHCPM “code.” Burrell Decl. § 45. Burrell allepes Peddycord
was initially enthusiastic about Betl’s proposal during the March 2010 meeting, and gwthe
would support any decision made by Sulbil.; Burrell Dep. at 146:11-17.

On April 5, 2010, as part of the PHD Fiscal Year 2011 Budget, the County permanently
transferred C.M. into D.F.’s STHCPM position, and deleted C.M.’s former HCRMgsItion. See
Cox Decl. 1 6.

In September of 2010, Burrell met with Peddycord and Subil to discuss Burrell'strégue
be made a SfTHCPM. Burrell Dep. at 147:17-149:12. Burrell contends that Peddycord told he
would not be promoted becauBerrell had not participated in HIN1 activitiesl. at 148:15-19.
Burrell says that she toldeBdycord that she was on medical leave for three or four weeks and,
when she returned, Alvarado prohibited her from participating in different HIN1 duiyeaaps.

Id. at 149:6-12; 152:5-18. Burrdlirtheralleges that she expressed interest at thatintgin a
SrHCPM code that was previously held by PHD employee, MiFat 158:15-21. Burrell
contends that Peddycord said he would get back to her in two weeks, but neveralid.60:23-
161:19.
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In October of 2010, Burrell learned that C.M. had been promoted from HCPM Il to the
SrHCPM position previously held by D.F. Burrell Dep. at 166:2-167:13; Cox. Decl. § 8. The
County alleges that there was no requirement that the County post the SrHG#M,pascept
applications for the position, or interview candidates. Cox. Decl. | 8.

6. 2010 Department of Fair Employment and Housing Complaint

Burrell filed a complaint alleging discrimination based on race with the Departiiéair o
Employmentand Housing (“DFEH") on October 26, 2010, basedn@September 2010 denial of
her request for promotion. MK Decl. Ex. G. On May 27, 2011, the DFEH issued Burrell a rig]
to-sue notice.ld.

B. Vickye Hayter

Vickie Hayter is an African American waan who holds a Bachelors of Nursing degree
and a Masters of Science degirélealth Science. Hayter Decl. at 2, § fl17. She began
working for the County in 2001, and transferred to the PHD in 2004, where she worke&IH the
program. Hayter Dep. at 18:6-19:1, 22:23-23:15. Hayter was classified as a PHNnIrigem
March of 2005. Cox Decl. 1 9.

1. December 2005 Application for Reallocation

In December of 2005, Hayter applied for reallocation of her position from PHNPHN
[ll. Cox Decl. § 10. On February 21, 2006, Hayter’s application was denied, purportedly becd
she failed to meet the PHN Il position’s general requiremewboking as a PHN for deast
three years. Hayter Dep. at 42:43:9; Cox Decl. { 12. Hayter was omt@rnity leave at that
point, and she alleges that she was toéddshe could not have the decision reviewed because th
dates for review couldot be adjusted. Hayter Dep. at 51:3-53:16. Defendants note that Hayte

did not request an allocation review hearing. Cox Decl. § 12.

8 Hayter's Declaration contains numbered paragraphs 1 through 9 on pages 1 through 4, follg
by numbered paragraphs 1 through 25 on pages 5 through 14.
9
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2. January 2007 Application for Reclassification

In January of 2007, Hayter applied for reclassification from PHN Il to PHNH&ayter
Dep. at 55:14-19; 57:12-17; Cox Decl. 1%1.®n April 6, 2007, the application was denied on the
ground that she was performing duties consistent with a PHN Il. Hayter Cxp13t61:25; Cox
Decl. 1 15. Hayter did not appeal this decision. Cox Decl. { 15.

3. December 2007 Application for Reallocation

In Decembenf 2007, Hayter applied again for reallocation from PHN Il to PHN IIl.
Hayter Dep. at 65:5-11; Cox Decl.  16. Human Resources Analyst Kathy Buchanan
recommended that Hayter’'s application for reallocation be granted, Cox Decl. 1 P&{Dut
administration believed that Hayter was performing PHN Il level dutiestemddsnot be
reclassified. Wedel Dep. at 413:23; 414:22-415:3; Alvarado Dep. at 315:18-23; 324: 11-22.
Human Resources Director Joanne Cox states that she detethahelayter may have been
performing some duties that were not PHN Il duties, including researchingepatipg grants for
her department, and therefore was performing her job in a manner inconsistent with Ridiggty
Cox Decl. 1 17. On April 9, 2008, these duties were remolkdCox alleges that she did not
know Hayter’s race at the time that Cox recommended the removal of Haytes'sletiés. Id.

On April 10, 2008, Hayter was notified that her position would not be reallocated, but t}
she would be paid for 70 days of working out of class, the number of work days from when Hs
first submitted her Position Classification Questionnaire to her supervisor to the ttage of
County’s response. Cox Decl. T 18.

4. Hayter’s Grievance of the Third Denial of Reclassification

On May 6, 2008, Hayter filed a grievance with the County Labor Relations deprtm
alleging that the County denied her the right to arbitrate her requestlfocagan. Hayter Dep.
81:12-13; Decl. of Pablo Pine@dineda Decl.”) ECF No. 35 34. The County’'s Labor

Relations Department responded that she was not entitled to arbitration. PinedaSDec

°The County defines reclassification as a process by which SEIU employeesjgasthat their
positions be studied to determine whether they are performing duties apprapribgerf
classification, and have any such decision reviewed by an appeals officeCodiy notes that
“[r]eclassification is not intended . . to reward high performance.” Mot. at 7 n.6.
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On April 21, 2008, Hayter met with Kacy Snodgrass, SEIU Local 715 Contracts
Enforcement Specialist, addvarado. Hayter Decl. § 12. At this meeting, Alvarado purportedly
accused Hayter of smirking, and subsequently told Burrell that Hayter had beemdude
unprofessionalld.

In April of 2010, Hayter and her union representative met with Wedel, Burrell, Pineda,
a labor relations representative to discuss Hayter’s grievance regaeiohgnial of her
reallocation, the amount of her compensation for working out of class, and the appregoya of
her work at BIH. Hayter Dep. at 1021%; BurrellDep. at 218:139. Hayter states that Wedel
made a comment to the effect of: “the AfriecAmerican population is only about 2.9 percent in
Santa Clara County, and that's pretty insignificant, and | was only servinglepercentage of
those.” Hayter Dep46:7-46:25" See alsdurrell Dep. 267: 123. Burrell also alleges that, after
this meeting, Wedel made a comment about “these people.” Burrell Dep. at 241:4-241:5.

Hayter was on maternity leave with her third child followed by a medical keawe

September of 2010 until January of 2012. Hayter Dep. at 41:16-18.

5. Hayter’'s Two Applications to be A Public Health Nurse Manager
(PHNM)

Hayter applied twice to work as a Public Health Nurse Manager (“PHNM@S).
Hayter Dep. at 30:3-13; Decl. of Sherae Moresco (“Moresco Decl.”), ECF No. 37, £d2pD
Laura Brunetto (“Brunetto Decl.”), ECF No. 40, T 4. Defendants allege tlya¢H@as denied the
first position because she lacked supervisory experience, and the second becauspeasothe
“G.A.,” was selected who scored higher than Hayter on various selection criaiasco Decl.
12; Brunetto Decl. { 4.

6. Hayter's Promotion to PHN IlI

In June of 2011, the County notified Hayter that her PHN Il code in the BIH program w.

deleted as the State changed the focus of the program to a more psychosocianddbat,she

would be reassigned to a PHN Il in Regional Services. Hayter Dep. at 147:15-1Be€lof 19.

191n another recounting, Hayter states that Wedel said the African Amegapulation was only
2.9% “and could not be considered a community.” Hayter Decl. { 15.
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Hayter does not claim that this reassignment was discriminatory irenatayter Dep. at 147:23-
149:11. Hayter began working at Regional Services when she returned from hertynaterni
medical leave in January of 201[@. at 41:16-18.

On April 30, 2012, Hayter was promoted to PHN Ill after applying and interviewimgy f
vacant position. Hayter Dep. at 146:20-147:6; Moresco Decl. 1 13; Cox Decl. 1 20.

7. 2010 DFEH Compilaint

On November 18, 2010, Hayter filed a compt with the DFEH alleging discrimination
based on race due to an alleged denialpsbanotion on April 29, 2010. MK Decl., Ex. H. On
July 14, 2011, the DFEH issued a rigbisue notice.ld. On August 23, 2011, Hayter filed a
complaint with the DFEHilleging denial of promotion, retaliation, and denial of a pregnancy
accommodation, on the basis of sex, race/color, and retaliation for engaging cteplratgivity or
requesting a protected leaveamicommodationld. This complaint referred to the denials of
Hayter's2007 and 2008 applications for reallocation/reclassificatidn.On August 23, 2011, the
DFEH issued a rights-sue notice.ld.

C. Margaret Headd

Margaret Headd is an Africalimerican woman who holds a Bachelors of Science in
Health Sciencdegreeand a Masterdegree in Public Health. Headecl. § 2. She began
working at the County of Santa Clara Public Health Department in 2003D&¢K Ex. C,Dep
of Margaret Headd‘HHeadd Dep.”) at 19:16-23. From 2003 until Janyuaf 2006, Headd held
various nonpermanent statuse€oxDecl. { 21. In Mayof 2006, Headd obtained permanent
status in a position with the County, when she was hired as a Health Education $ddE=8Y).
Headd Dep. at 32:2-7; Cd>ecl. | 25. Hedd began treatment for cancer in Decend§&008,
and remained on medical leave until Octotie2009. Headd Dep. at 34:9-14; 37:13-13n May
18, 2009, while on leave, Headd learned that she was being laid off due to budget reductions

Headd Dep. at&15-57:3; 174:2-9.
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1. Inplacement While on Medical Leave on July 1, 2009
Also in May of 2009, after learning that she would be laid off, Headd indicated hesinte
in being assigned to a new position through the Countyp$acemenprocess, by which the
County can transfer laid-off employees to suitable vacant positions if the esalag no right to
claim another position. Headd Dep. 172:24-178:25; Besl. 1 29. On or about July 1, 2009,
Headd was ifplaced in a vacant patitme Management Aid'MA”) position, and added to the
County’s reemployment list. Cox Decl.  32; Headd Dep. at 56:15-21. Headd remained on
medical leave for the duration of her appointment in that position. Headd Dep. at 56:15-57:3.
Headd alleges thék..l.,” a nonAfrican American who was also on medical leave at that, e
inplaced in a mordesirableposition. Headd Dep. at 90:24-91:22.
2. Administrative Transfer of October 15, 2009
While Headd was still on medical leave, the MA position to whichnsisreassigned was
deleted due to program restructuring. Headd Dep. at 95:15-96:25 & Ex. D&xx J 35.
Headd was then administratively transferred to anothettipggtMA positian in the PHD Women,
Infants, and Children WIC”) Program, effective October 15, 200Rl. Headd alleges that two
other employees, “R.G.” and “C.Vwere laid off around the same time that she was
administratively transferred, buteresubsequentlyransferred intdnigherlevel positions than
Headd Headd Dep. at 97:7-15, 98:5-9; Hedktl. 4. Unlike Headd, R.G. and C.V. had
permanent underlying statuses in the positions to which they were transferreDecC.di 25,
36.
3. Headd'’s Return to Work
In Octobernof 2009, Headd returned from medical leanel emained in her MA position in
the WIC progranuntil December of 2011SeeHeadd Depat178:7-12: 59:17-60:24She alleges

thatthe County did not engage in any interactive preedath her to determine any limitations

1 A reemployment list is a list of employees in a given classification who have beeif fxam
permanent positions. The individsare ranked according to seniority, and are entitled to recei
no more than two offers of employment for vacancies in that classificsieeCox Decl. 130.
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when she returned to work, and that the County did not inform her of their reasonable
accommodation policy, of which she learned in January of 2012. Headd Decl. { 5.
3. Headd’s Applications for Other Positions

From late 2009 until early 2011, Headd applied to several job openings in the PHD. Fi
on December 26, 2009, she applied for a Health Program Specitdi$|“position and
interviewed for the position on January 21, 2010. Headd Dep. at 182:12-ésdd®eclq 14.
The job was given to R.G. Headd Dep192:10-20; Moresc®ecl. | 14;Decl. of James
McPherson (McPherson Decl), ECF No. 41, § 4. Although Headd disputes Defendants’ state
reasons for finding that Heddvas insufficiently qualifid for the position, she acknowledges that
R.G. was qualified for the positiond.

On April 29, 2010, Headd applied to transfer into an HPS Position, but was informed th
she was not eligible for the transfer. Headd Dep. at 109:1-3; Mdbesatdf 15. Head@dmits
that she was not in fact eligible to transfer into this position because the stiéagntal between
her original position and the new position was too great to qualify as a “transieaidd Dep. at
213:25-214:14.

In Augustof 2010, Headd applied for an HPS position with PHD Administration, for whi
she interviewed on August 27, 2010. Headd Dep. at 109:9-11; 220:9-11; MDessch 16.
Defendants allege that Headd was not selected for the position because she “lapkjeeii@xin
both program management and administrative processes,” and lacked knowledge of County
government praesses. Moresdoecl. J 16; Wedel Dep. 284:23-285:15; 288:15-18. Defendants
further allege that Headd did not submit a writing sample as regliaad that her application
materials contained multiple spelling, grantica, and formatting errors. Mores&ecl. § 16;
WedelDep. 290:20-291:8. Headd alleges that she had suffiexgetrience ilTnanagement and
administrative processeand that Védel never requested a writing sample. Headd B&&:9.

In November oDecembeiof 2010, Headd applied for&enior Health Care Program
Analyst transfer position but was not referred for an interview, allegedlgdhrof sufficient

experience. Moresco Defl.17; Headd Decl. § 12
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On January 4, 2011, Headd applied for an HPS promotional podiioresco Decl{ 18.
Headd interviewed for the position, but was not selected to advance to a second round of
interviews. Headd Dep. at 184:23-185:Maresco Decly 18;Decl. of Barbara Broderick
(“Broderick Decl), ECF No. 39, 1 4. Another PHD employee, “J.®ds ultimately chosen for
the job, allegedly based on specific components of his past work experience. Mimels§ol8;
BroderickDecl. § 6.

On July 27, 2011, Headd applied for a Health Planning Specialist Il position and a Heg
Care Program AnalystICPA") 1l position. Morescdecl. | 19. The first position was deleted
before interviews were conducted, and Headd was told she lacked the depth and scopécaf an
and administrative experience required for the classification of the secandmosl. On
September 19, 2011, Headd interviewed for an HPS position, but another PHD employee, “L,
was selected, allegedly becasbe better matched the criteria for the job. Moresco [z,
Broderick Det 11 8, 10.

On December 30, 2011, Headd accepted an offer from the County reemployment list f
HES position. Headd Dep. at 169:21-170:20; 247:18-248:1; Mosclof 21.

5. 2011DFEH Complaint

On June 7, 2011, Heafittd a DFEHcomplaint allegingliscrimination based on race, sex
age, and medical condition (cancer) based on her denial of promotions in AL20%0 and
Februaryof 2011. Headd Dep. at 348:6-349:21 & Ex. 4. The DFEH issued aoighie notice
on the same date. MK DecEx. I. On June 28, 2011, Headd filed an amerdadplaint alleging
discrimination based on race, sex, age, disability, and medical condition and alleg@h¢he
paticulars as her June 7, 2011 complaint. Headd Dep. at 348:6-349:21 & Ex. 4. On August !
2011, the DFEH issued a second rightue notice. MKDecl,, EXx. I.

V. LEGAL STANDARD

A court shall grant summary judgment when it is demonstrated that therenexgeauine

disputeas to any material fact, and that the moving party is entitled to judgment as a frlatter o

SeeFed. R. Civ. P. 56jaAdickes v. S.H. Kress & C&98 U.S. 144, 157 (1970). The party
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seekingsummary judgment bears the initial burden of infornamgurt of the basis for its motion
and of identifying the portions of the declarations, pleadings, and discovery that detecnst
absence of a genuigsputeof material fact.See Celotex Corp. v. Catrefff7 U.S. 317, 323
(1986). A fact is “material” if it might affect the outcome of the suit under thergowg law. See
Anderson v. Liberty Lobby, In&77 U.S. 242, 248-49 (1986). A dispute is “genuine” as to a
material fict if there is sufficient evidence for a reasonable jury to return a verdibefoon
moving party. See Long v. County of Los Angel42 F.3d 1178, 1185 (9th Cir. 2006).

Where the moving party will have the burden of proof on an issue at trial, the movant n
affirmatively demonstrate that no reasonable trier of fact could find dtaerfor the movantSee
Soremekun v. Thrifty Payless, 1809 F.3d 978, 984 (9th Cir. 2007). Where the non-moving
party will have the burden of proof on an issti&rial, the movant may prevail by presenting
evidence that negates an essential element of thennwimg party’s claim or by merely pointing
out that there is an absence of evidence to support an essential element of the nonartgisng p
claim. See Nssan Fire & Marine Ins. Co. v. Fritz Compani@40 F.3d 1099, 1102-03 (9th Cir.
2000). If a moving party fails to carry its burden of production, then “the non-moving jpartyoh
obligation to produce anything, even if the non-moving party would have the ultimate burden
persuasion.”ld. If the moving party meets its initial burden, the burden then shifts to the oppo
party to establish that a genuine dispagdo any material fact actually exis&8ee Matsushita
Elec. Indus. Co. v. Zenith Radio Cqrp75 U.S. 574, 586 (1986). The opposing party cannot “re
upon the mere allegations or denials of [its] pleading but must instead produce e\hdésetst
forth specific facts showing that there is a genuine issue for tisaeEstate of Tuakr, 515 F.3d

1019, 1030 (9th Cir. 2008internal quotation marks and citation omitted)

nust

5iNg

St

The evidence of the opposing party is to be believed, and all reasonable inferencay that m

be drawn from the facts placed beforeoart must be drawn in favor of the opposing pafge
Stegall v. Citadel Broad, Inc350 F.3d 1061, 1065 (9th Cir. 2003). However, “[b]ald assertions
that genuine issues of material fact exist are insufficiecBeg Galen v. County of Los Angeles?

F.3d 652, 658 (9th Cir. 2007&ee alsdDay v. Sears Holdings CorgNo0.11-09068, 2013 WL
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1010547, *4 (C.D. Cal. Mar. 13, 2013) (“Conclusory, speculative testimony in affidavits and
moving papers is insufficient to raise genuine issues of fact and defeat sujmdganent.”).
Further, a “motion fosummary judgmennay not be defeated . . . by evidence that is ‘merely
colorable’ or ‘is not significantly probative.”"See Andersqrt77 U.S. at 249-5@ee also Hardage
v. CBS Broad. In¢427 F.3d 1177, 1183 (9th Cir. 20d6amg. If the nonmoving party fails to
produce evidence sufficient to create a gendisputeof material fact, the moving party is entitled
to summary judgmentSee Nissan Fire & Marin€10 F.3d at 1103.

V. DISCUSSION

Plaintiffs’ ten causes of action cle grouped into two distinct categorid3laintiffs’ first
setof claimsarisefrom California’sFair Employment and Housing ACFEHA”) , aresubject to
the procedural requirements of that statute, and are brought only against De@and#gt These
claims consist of(1) retaliation in violation of FEHA (first cause of action); (2) failure to gcbt
from discrimination under FEHA (second cause of action); (3) disparate érgadimcrimination
in violation of FEHA (third, fourth, and fifth causesaudtion); and (4) disparate impact
discrimination in violation of FEHA (sixth, seventh, and eight causes of actdaintiffs’ second
distinct categoryf claimsallege violations of 42 U.S.C. § 1983 and are brought against all
Defendantgor (1) negligent hiring, training, supervision and retention (ninth cause of action); a
(2) retaliation for exercising free speech (tenth eaafsaction).

Plaintiffs’ Oppositionto theMotion for SummaryJudgmentllegeshumeroudacts and
causes of action that were not included in the Amended Complaint. Thendlbodt consider
claims raised for the first time at summary judgment which Plaintiffs didamns# in their
pleadings.SeeColeman v. Quaker Oats C@32 F.3d 1271, 1292 (9th Cir. 2000) (“A complaint
guides the parties’ discovery, putting the defendant on notice of the evidenegstto@adduce in
order to defend against the plaintiff's allegations&e alsd?ickern v. Pier 1 Imports (U.S.), Inc.
457 F.3d 963, 968 (9th Cir. 2006) (noting that plaintiff could not raise new factual allegations

summary judgment because allegations not included in the complaint failed td¢Higidefendant
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fair notice of what the plaintiff's claim [were] and the grounds upon whichJttesyed],” as
required by Rule 8(a)(2) of the Federal Rules of Civil Procgdure

TheCourt first addresses each Plaintiff's individ&G&HA disparate treatment and FEHA
retaliation claimsagainst Defendant County (Plaintiffs’ first, third, fourth, and fifth causes of
action), and then collectively addres®laintiffs’ FEHA disparate impact clagagainst
Defendant CountyPlaintiffs’ sixth, severit, and eighth causes of actioR)aintiffs’ FEHA failure
to protet claim against Defendant Counfiplaintiffs’ second cause of actior@nd Plaintiffs’ 1983
claimsagainst all Defendan{®laintiffs’ ninth and tenth causes of actiof®)or the reasons stated
below, the Court DENIES Defendants’ Motion with respect tanBféBurrell’'s FEHA disparate
treatment claim alleging discrimination on the basis of race in 2010 (Plaintift$’cirse of
action), and further DENIES Defendants’ motion with respect to PlaintrifeBis FEHA failure
to protect claim (Plaintiffs’acond cause of action). The Court GRANTS Defendants’ motion w
respect to all other claims, which include all claims against the individuehDahts Dan
Peddycord, Rae Wedel, and Marty Fenstersheib.

A. Plaintiff Burrell's Disparate Treatment and Retaliation Claims under FEHA

Defendantsnovefor summary judgment oRlaintiff Burrell's FEHA disparate treatment
and retaliation claimscontending thaBurrell failed to exhaust her administrative remedassl
filed her claims after thstatute of limitations expired. Defendants furtaegue that Burrell has
not rebutted Defendants’ legitimate, nondiscriminatory reasons for tHanefto promote Burrell.

The Court addresses each in turn.

1. Defendants’ FEHA Administrative Exhau stion and Statute of
Limitations Challenges

a. Insufficient Exhaustion Bars Burrell's Gender and Age
Discrimination Claims

Prior to bringing a civil suit on a FEHA cause of action, a plaintiff must exhaust he
administrative remediesSee Rojo v. Kliges2 Cal. 3d 65, 83 (1990). Exhaustion requires filing
complaint with the DFEH within one year of the date of the alleged unlawful ggantd then

obtaining a notice of the right to sue. Cal. Gov't Code § 12868 Romano v. Rockivat’l, Inc.,
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14 Cal. 4th 479, 492 (1996). Failure to exhaust deprives the court of jurisdiction over a plaint
cause of actionMiller v. United Airlines, Ing.174 Cal. App. 3d 878, 890 (1985).

For a Plaintiff “[tjo exhaust his or her adminsadive remedies as to a particular act made
unlawful by the Fair Employment and Housing Act, the claimant must specify thatthet in
administrative complaint, even if the complaint does specify other cognizabigfwracts.”

Martin v. Lockheed Missile& Space Cq.29 Cal. App. 4th 1718, 1724 (1994). “The scope of th{
written administrative charge defines the permissible scope of the subseagui@ction.”
Rodriguez v. Airborne Expres®65 F.3d 890, 897 (9th Cir. 2001) (citiMgrick v. Superior Cout
209 Cal. App. 3d 1116, 1121-23 (1989)). “Allegations in the civil complaint that fall outside of]
scope of the administrative charge are barred for failure to exhddst.”

However, in order to accomplish the broad purpo$é€tiA—includingthe eliminaton

of employment discriminatierthese procedural requirements are to be construed libeGsly.

Cal. Gov't Code § 12920; Cal. Gov't Code 8§ 12993(a). Therefore, the district court does have

jurisdiction over a civil claim if it is “reasonably related to the allegations of thraifastrative]
charge.” Oubichon v. North Am. Rockwell Corg82 F.2d 569, 571 (9th Cir. 1973ge Nazir v.
United Airlines, Inc. 178 Cal. App. 4th 243, 268 (2009) (“[W4t is submitted to the DFEH must
not only be construed liberally in favor of the plaintiff, it must be construed in lighhaf might
be uncovered by a reasonable investigatiaseg also Okoli v. Lockheed Tech. Operati@ésCal.
App. 4th 1607, 1615 (1995) (noting, in the analogous EEOC context, that “if an investigation ¢
whatwascharged in thegdministrativecomplaint] would necessarily uncover other incidents thg
were not charged, the latter incidents could be included in a subsequent a@mphasis in
original). Thus, [i]t is sufficient that the [DFEH] be apprised, in general terms, of the alleged
discriminatory parties and the alleged discriminatory adi&azir, 178 Cal. App. 4th at 267
(internal quotation marks and citation omitted).

The parties do not dispute that Burrell exhausted her administrative remethdsea
racial discrimination claim based time September 3, 2010 denial of her promotion. Because

Burrell filed a DFEH complaint alleging racial discrimination on October2Pa0, which was
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based on the September 3, 2010 deniakopromotion, and then obtained a right to sue letter
from theDFEH on May 27, 2011, there is no question that Burrell timely exhausted her
administrative remediesSeeMK Decl., Ex. G (“Burrel DFEH Conplaint”).

The question here is whether Burreliisnderand age discrimination claims, which were
not explicitly alleged in Burrell’s October 26, 20DGF-EH complaint, are “reasonably related” to
Burrell's racial allegations such thidiey may beonsidered properly exhausted by those chargeq
allegations and the Court thus has jurisdiction over them. Burrell contentiethignder and age
discrimination claims are “reasonably related” to her racial discriminateom ddecause there is a
strong likelihood that thBFEH investigation into her racial discrimination claim “would reveal
that, in addition to her race, there were gender and age . . . claims.” Opp’n at 17.

In support oBurrell’s position that her gender and age discrimination claimas
reasonably related to her racial discrimination c|durrell cites tothe letterthatshe wrote that

accompanied her DFEH foroomplaint This letter, in partstates the following:

More recently, with the knowledge that another opportunity for promotion was
coming available, management took away a portion of my responsibilities to lessen
my case for promotion. When the promotion was given to anGtéugcasiarco-

worker (who did noat all meet the requirements), | was then given a significant
portion of her duties. Essentially, the workload of the promoted staff was lightened
while | took on more (her work) with no compensation.

Opp’n at 17 (citing language foundBurrdl Decl., Ex. 37) (emphasis addedBurrell contends
that the reference to a Caucasiamawkerin this letterwas sufficiento trigger a broad
investigation based on gender and bgeause men and women make up the class of “Caucasia
workers.” SeeOpp’'n at 17.However, Burrell’s letter indicates that the Caucasiawotker was

of the same gendas Burrell female In addition, this lettemakes no reference to age
Therefore, it is not clear why BurrelBFEH complaint based on racial discrimation would
reasonably trigger an investigation into discrimination on the basithefr gender or ageSee
Okoli, 36 Cal. App. 4th at 1615 (noting that it would not be proper to expand a claim “when th
difference between the charge and the compisiatmatter of adding an entirely new basis for thg

alleged discrimination. . . . For instance, a complaint alleging race discrimimatieither ‘like or
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related to’ nor likely to be discovered in a ‘reasonable’ investigation of aecbésgx
discrimination.™) (internal citation omitted);f. Rodriguez v. Airborne Expresz65 F.3d 890, 898
(9th Cir. 2001) (holding that exhaustion of administrative remedies allegingdisation on the
grounds of being MexicaAmerican was insufficient to exhaust a claim of disability
discrimination);Stallcop v. Kaiser Found. Hosp820 F.2d 1044, 1050 (9th Cir. 1987) (holding
that allegations of sex and age discrimination in civil complaint were not @assed by charge
filed with the DFEH alleging only national origin discrimination).

Burrell has not exhausted her administrate@edies as to her gender and age
discrimination claims because they were not raised in her DFEH complaint amapactying
letter, and are not reasonably related to her racial discrimination clasoorddngly,Defendants’
Motion for SummaryJudgment as to Burrell's gender and age discriminalemmsis
GRANTED.

b. Statute of Limitations Bars Burrell’'s 2002-2009Claims

Defendants alsargue that each employment decision for Burrell between 2002 and 20(
barred by FEHA'’s statute of limitations becaesehoccurred more thaone yeabeforeBurrell’s
October 26, 2010 DEFH filing. Mot. at 1&pecifically,Defendants contend thBurrell’s 2002
reassignment as an HCPM II, Burrell’'s 2008 denial of promotion in favor of J.M., and the 200
denial of Burrell's application for reclassification all occurred mbemtone year before October
26, 2010.

To be timely, a DFEH complaint must bled within one year of the alleged violatioBee
Cal. Govt. Code § 12960(d). While Section 12960(d) includes certain exceptionstattitef

limitations, Plaintiffs do not assert thahyof theseexceptionsapply to this cas& Instead,

12 |n her declaratiorBurrell argues for the applicability of “equitable tolling,” notingttbhe

would have filed a DFEH complaint in 2008 if she had known of the report by Kathy Buchana
recommending that Hayter be reclassified as PHN IIl. Burrell Decl-888Plaintiffs’ allegations
regarding this report are discussefila, Part V.B.2.a.Regardless of these allegatip@al. Govt.
Code 8§ 12960(d) specifically provides for a 90-day extensi¢itbfA’s one year limitations
period in instances of delayed discovery of an unlawful practice. Here, Bug@bhalentified

the delayed discovery of an unlawful practice, nor argued that she filed heagumytihin 90

days of such practiceCf. McDonald v. Antelope Valley Cmty. Coll. Digt Cal. 4th 88, 106, 194
21
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Plaintiffs cite the “continuing violations doctrine,” which allows plaintiffs to seskedies for
actions that otherwise would be tirharred, if these actions are sufficiently linked to unlawful
conduct that occurredithin the limitations periodSee ¥dnowitz v. L'Oreal USA, Inc36 Cal. 4th
1028, 1057-59 (2005) (noting the underlying policy of discouraging early litigation and the
adjudication of unripe claims).

To establish a continuing violation, a plaintiff must establish that the actions agcurri
outside of the limitations periaghould be viewed as a single, actionable course of conduct
because’(1) the actions are sufficiently similar in kind; (2) they occur with sigfitfrequency;
and (3) they have not acquired a degree of ‘permanentieasemployees are on notice that
further efforts at informal conciliation with the employer to obtain accomtiadar end
harassment would be futileRichards v. CH2M Hill, In¢.26 Cal. 4th 798, 823 (200kee
generallyYanowitz 36 Cal.4th at 1057-59 (extending continuing violations doctrine from
accommodation to discrimination claims). In analyzing the applicability oftttate of
limitations and the continuing violations doctrine, the Court notes that, unlike in Titbases,
courts have refused to take a strict approach to the FEHA limitations periodusansie statute
of limitations liberally “so as to promote the resolution of potentially meritortaisns on the
merits.” Romano v. Rockwell Internat., Iné4 Cal. 4th 479, 493-94 (1996ge alsoYanowitz 36
Cal. 4th at 1057-59 (distinguishing between Title VIl and FEHA, and emphasizing FERW'S
policy goals of encouraging informal resolution of disputes and avoiding prematstet&v

The Court finds thathe continuing violations doctrine is inapplicalitethis case Burrell
alleges that, since 2002, she suspected that she was being discriminated agaist basrace.
SeeBurrell Decl. 1 10.She now seeks to challenge specifigdients of discriminatory non-

promotion.®* SeeAC 1 92 (“Burrell was repeatedly passed over for promotions.”). Even if the

P.3d 1026, 1036 (2008) (defining equitable tolling as a doctrine available when an injured pet
“has several remedies and, reasonably and in good faith, pursues one.”).
13 plaintiffs’ Opposition argues for the first time that Plaintiffs’ declaratict®iv a pattern and
practice of discrimination against Africekmerican pic] dating back to 2002 and continuing to
date.” Opp’n at 22. The Court notes that no pattern and practice of discriminatiogesd atl¢he
Amended Complaint, and that it is raised in Plaintiffs’ Opposition only with respéue t
continuing violations doctrine. Moreover, Plaintiffs’ Opposition does not elaboratésameth
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2002 and 2008 actions could be consideradfitiently similar in kind to the 2010 action, and
could be found to haveccurred‘with reasonable frequency,” the Court finds that the 2002 and
2008 actionscquired a degree of permanemdech should have put Burrell on notice thatther
efforts at informal conciliation with the employer to end the alleged discriminaboitd be ftile.
See Richard226 Cal. 4that823. Thus, Burrell cannot establish the third element of a continuin
violation and these claims are tirharred.

Specifically, the Court finds that Burrell’s 2002 reassignment AHEBM Il rather than a a
SrHCPM pursuant to a consultant’s classification stumtyjuired a degree of permanence at the
time the decision was mad8&eeCox Decl. { 5 (describing the County’s reclassifigaiof mid-
level managers following a consultant’s study and a County Board of Supervisordraent to
the County Salary ordinance); Burrell Dep. 32:24-34:10; 36:22-37:5 (explainingutratl
complained about the results of the study to her union, but the union representative responde
the union did not intend to challenge the study or file a grievance on her beleaiyralourts
have found that discrete instances of denials of hiring or promotion are geneddypermanent
when a plaintiff is informed that he or she has not been hired or promoted to a p&s#on.
Morgan v. Regents of Univ. of Ca88 Cal. App. 4th 52, 67 (2000) (finding that each decision nd
to hire an applicant was sufficiently final to bar the applicant’s relianckeocantinuing
violations doctrine)Maridon v. Comcast Cable Commc’ns Mgmt., |.IN®. 12-2109, 2013 WL
1786592at *13 (N.D. Cal. Apr. 25, 2013) (finding thatplaintiff's “failure to secure past
promotions in a number of specific, discrete instances” was final as to each inewdgnifthe
plaintiff was not convinced that the employer would never promote her in the fubajith the
decisions not to hire or promdtee plaintiffs inMorganandMaridon, Burrell’s reclassification
appears to be a unique, aiir@e event Burrell was on noticeyr should have beerthat challenges

to the reclassification would be futile no later than the time her union declinda:tadiion

pattern and practice theoryrhe Court finds that Plaintiffsiewpattern and practidgdeory and
allegations are not properly before the Co@eeColeman 232 F.3d at 1292 (aaplaint guides
the parties discovery and puts defendant on notice of evidence needed for its defersisyy
Pickern 457 F.3d at 969 (holdindat plaintiff cannotraise new factual allegatio$ which
defendant had no prior notie¢ summary judgmept
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challenging the resultSeeMorgan, 88 Cal. App. 4tlat 67;Maridon, 2013 WL 1786592at *9-11;
see also Gardner v. City of &eley, 838 F. Supp. 2d 910, 921 (N.D. Cal. 2012) (finding
employment actions final whéffie]lach event involved a final decision to either retire or not
reinstate Plaintiff, with no opportunity for further discussion . . . [Although Defestemald still
hire Plaintiff in the future, a final decision was still made to not hire Plaattithat time)

(emphasis in original)Thus,a claim based oBurrell’'s 2002 reassignment is tinbarred because

the reassignmentecame permanent in 2002 and the continuing violations doctrine is inapplicable.

Similarly, the Court finds that the 2008 denial of Burrell’'s promotionraathssification
became permanent at the time tieeisions were madelhe first 2008 event that Burrell
challenges-the appointment of J.M., a ndfrican Americanemployee, int@a STHCPM position
for which Burrell had beempreparing—became finaho later than the time whehM. was
administratively transferred into the pasit. SeeBurrell Dep. 71:9-72:1976:7-15; Cox Dec. { 6.
The second 2008 evetfitat Burrell challenges-the denial of her application foeclassificatior—
also involved a final decision. As with ardal ofan application for promotion, the denial of
Burrell’s request for reclassificatianvolved a specific and discrete application process and
acquired permanence after Burréll) met with her union representative and Senior Human
Resouces Analyst Christin&oodson on October 16, 2008, Goodson D®8J (2) received a
written explanation of the decision on November 3, 2008, Goodson Decl. (@) didinot
pursue an appeabeeBurrell Dep. 123:19-124:16 (stating that Burrell believed that she would 1
change Goodson’s mind about the denial of her request for reclassification, and tehdigunot
pursue a grievance or appeal)hus, claims based on the 2008 appointment of J.M. and the 20(
denial of Burrell's application for reclassification are tive@red because these employment
actions beame permanent in 2008 and the continuing violations doctrine is inapplicdxe.

Morgan 88 Cal. App. 4th at 6&Richards 26 Cal. 4th at 823.
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Accordingly, the Court GRANTS Defendants’ Motion for Summary Judgment as to
Burrell’s 2002 and 2008 a@ims™*

C. Ripeness andnsufficient Exhaustion Bar Burrell’s Retaliation
Claim

Lastly, Defendants challendgurrell’'s FEHA retaliation claimas insufficiently exhausted
Burrell, in addition to the other twelaintiffs, alleges retaliation under FEHA againgte County
on the basis diling a complainto theDFEH and Equal Employment Opportunity Commission
(“EEOC"). SeeAC 1 81 (“Defendant COUNTY took adverse employment action against Plaint
in violation of [FEHA] by retéating against Plaintiffs for participating in statutorily protected
activity. Plaintiffs’ complaints to the [DFEH] and to the [EEOC] were all proteatsivities.)).
The Court finds Burrell’s allegatiortd retaliation tdbe eitherunripeor unexhausted.

First, the only adverse employment actions against Buhallwerealleged in either the
DFEH complaint or the federAimended Complaint took plageior to the filing of the DFEH
complaint. SeeAC 1 40(concludingBurrell’'s chronologicafactual recitatiorwith the filing of the
DFEH complaint on October 26, 2010/K Decl., Ex. G (DFEH complaint listing daté most
recent discrimination as September 3, 2010is illogical that adverse employment actions that
occurredprior to the filing of a DFEH complaint wouttbnstitute retaliation for the filing dhat
administrativecomplaint. At the April 4 hearing, Plaintiffs’ counsel could not explain this
guandary, and instead stated that the retaliation claim was raépebspective pleading,” and
thus alleged in anticipation of future retaliation after the filing of the DFEH comtpRlaintiffs’
anticipation of “prospective” retaliation is not ripe for this adjudication.

Additionally, although not mentioned in the Amendaaimplaint’s retaliation cause of
action,the AmendedComplaint’sgeneral recitation of facts alleges that Burrell was retaliated
against because Burrell sagotedHayter’s application for reclassificatiolseeAC  34. In

Burrell's declaration, Burrell alleges that this retaliation occurredugnlb, 2008, when Alvarado

14 Despite the fact that these previous incidents do not represent distinct basédifgr |
Plaintiff may introduce evidence about these incidents as relevant to her surviving $tem.
Maridon, LLC, 2013 WL 1786592 at *14 n.6. (citingardner, 838 F. Supp. 2dt921).
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removed two of the programs for whiBlurrell was respnsible. Burrell Decl. 1 38-3%eealso
Opp’n at 5. In the Amended Complaint and in Burrell’s deposition, Burrell alleged that thi
retaliation occurred in 2009, though she could not remember the nteetAC § 34; Burrell Dep.
125:8-17; 128:15-129:6.

Even ifthis allegation wresufficiently pleadedthe Court finds that it was insufficietl
exhausted. Burrell’'s 2010 DFEH complaint refers only to her non-promotion, and does not
referencaemoval of job duties as an act of retaliati®@eeMD Decl., Ex. G; Burrell Decl., Ex.
37. MoreoverBurrell does not suggest that a DFEH investigation into her charge of
discriminatory non-promotion in September of 2010 would have uncovered an alleged act of
retaliation for supporting Hayter’'s promotion in 20Bompare Wills v. Superior Court94 Cal.
App. 4th 312, 157 (201Xnodified) (finding a retaliation claim insufficiently exhausted by a
discrimination claimwhere there was no indication in the administrative comptdiahy conduct
related to the alleged retaliatiomith Washington v. California City Correctid®dtr., 871 F. Supp.
2d 1010, 1023 (E.D. Cal. 2012) (noting that a retaliation claim could be deemed “like and
reasonably related to” a general claim of discrimination when the allegegiated to the same
adverse employment actions)herefore as with Burrell’s gender and age discrimination claims,
the Court finds this clairto beinsufficiently exhausted® The Court GRANTS Defendants’
Motion for Summary Judgmerats to Burrell’s retaliation claim.

2. Plaintiff Burrell's Surviving Disparate Treatment Claim under FEHA

Next, Defendants move for summary judgment on Plaintiffs’ third cause of actioe|IB
allegation of racial discrimination based on disparate treatnSa®\ot. at 20. Disparate
treatment is thtentionaldiscrimination against one or more persons on prohibited grou@is”
v. Bechtel Nat. Inc24 Cal. 4th 317, 354 n.20 (2000) (emphasis in original). Prohibited
discrimination based on disparate treatment occurs wheenapldyer simply treats some people

less favorably than others because of their race, color, religion, sex, or natigim! Teamsters

15 Accordingly, the Court need not reach the question of whether the continuing violatitnrsedod
could save this claim from being barred by FEHA'’s one year statute of limgatt@a® Yanowitz v.
L’'Oreal USA, Inc, 36 Cal. 4th 1028, 1057-59 (2005).
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v. United Stateg31 U.S. 324, 335-336, n.15 (1977Rr6of of discriminatory motive is critical,
although it can in some situations be inferred from the mere fact of differangeatment.”ld.
Burrell alleges that, in 2010, she was improperly denied classificatioSa$CGPMdue to

her race. As a basis for this allegation, Burrell asserts that, in Febifuz010, Burrell met with

her new manager, Charis Subil, and presented a proposal for her promotion to a STHGBM posi

Burrell Dep.at 137:9-20. Subil agreed Burrell should be promoted. Burrell 8t428:6-9.

Then, in March of 2010, Burrell met with the new PHD director, Dan Peddywbaialso
expressed support for her proposal. Burrell Decl. I 45. However, in September of 2010, Bur
alleges that she was denied a promotion to the positiSBrHHEPMwithout sufficient justification.
AC 11 38, 92, 93. Burrell contends that, during the time Burrell's proposal for promotion was
pending, PHD Administrative Services Manager Rae Wedel appointed a lefsdjuainAfrican
American employee, C.M., to fill an open STHCPM positi@eeOpp’n at 4-5; MK Decl., Ex. G.

Defendants dispute that Burrell can estabdishsparate treatment claim on this basis,
arguing that, “[the County had legitimate, non-discriminatory reasons forgtirmgnC.M. to
SrHCPM.” Mot. at 20. For the reasons stated herein, the Court finds that a genuinedadispute
material fact exists as whethemDefendants in fact denied Burrell a promotion for non-
discriminatory reasons or because of Burrell's race.

“California has adopted the thretage burdeshifting test established by the United State
Supreme Court for trying claims of discrimattion . . . based on a theory of disparate treatment.”
Guz 24 Cal. 4th at 354 (noting California courts’ reliance on the federal burden stefiing
articulated inMcDonnell Douglas Corp. v. Gregdll U.S. 792 (1973))Generally, to establish a

primafacie case of disparate treatment under FEHA, a plaintiff must provide evithatice

(2) [s]he was a member of a protected class, (2) [s]he was qualified farsitiernp

[s]he sought or was performing competently in the position [s]he held, (3) [s]he
suffered an adverse employment action, such as termination, demotion, or denial of
an available job, and (4) some other circumstance suggests discriminatweg. mot

Id. at 355. Once the prima facie case is establish#dte burden shifts to the employer to rebut the

presumption by producing admissible evidence, sufficient to raise a gerstireofdact and to
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justify a judgment for the [employer], that its action was taken for a legitimateiscandnatory
reason.”ld. at 355-56 (internal quotation marks and citatiomstted). If the employer sustains
the burden, “[t]he plaintiff must then have the opportunity to attack the employerferpbf
reasons as pretexts for discrimination, or to offer any other evidédegominatory motive.”Id.
at 356. However, when an employer moves for summary judgment, “the burden is reversed .
because the defendant who seeks summary judgment bears the initial blreleh 6f Fair Emp’t
& Hous. v. Lucent Techs., In&42 F.3d 728, 745 (9th Cir. 2011) (citiHgnson v. Lucky Stores,
Inc., 74 Cal. App. 4th 215, 224 (19993geMartin v. Lockheed Missiles & Space Cp9 Cal.

App. 4th 1718, 1730 (1994) (“A defendant seeking summary judgment must bear the initial by
of showing that the action has no merit, and the plaintiff will not be required to respond unaless
until the defendant has borne that burderség alsdRangel v. Am. Med. Response \Wdst 09-
01467, 2013 WL 1785907, *9 (E.D. Cal. Apr. 25, 20(s2)me)

To prevail on summary judgment, the employer is “required to show either thatifiiffpla
could not establish one of the elements of [the] FEHA claim or (2) there wgisimdge,
nondiscriminatory reason for its decision to [take an adverse employmem]&ctiawler v.
Montblanc N. Am., LLC704 F.3d 1235, 1242 (9th Cir. 2013) (internal quotation marks and
citations omitted). If the employer meets its burden, the employee must demandimatéhat
the defendant’s showing was in fact insuffidien. . . that there was a triable issue of fact materi
to the defendant’s showingllucent Techs., Inc642 F.3d at 746 (quotation omitted). A plaintiff
can satisfy this latter option by “produc[ing] substantial responsive evidbatée employés
showing was untrue or pretextual.ltd. (quotingHanson 74 Cal. App. 4th at 225%ee also
Godwin v. Hunt Wesson, Ind50 F.3d 1217, 1220 (9th Cir. 1998) (holding that a plaintiff “may
establish pretext either directly by persuading the court that a discrimimaasgn more likely
motivated the employer or indirectly by showing that the employer’s peaffexplanation is
unworthy of credence.”).

“Where evidence of pretext is circumstantial, rather than direct,” as in this case, “the

plaintiff must produce ‘specific’ and ‘substantial’ facts to create a triable issue ekpteEarl v.
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Nielsen Media Research, In658 F.3d 1108, 1113 (9th Cir. 20X&ijting Godwin,150 F.3dat
1222). “An employee in this situation cannot simply show the employer’s decisiownaag,
mistaken or unwise.”Lucent Techs., Inc642 F.3d at 746 (citinlylorgan, 88 Cal. App. 4tlat

75). “Rather, the employee must demonstrate such weaknesses, implausibilibesjstencies,
incoherencies or contradictions in the employer’s proffered legitimasemns for its action that a
reasonable factfinder could rationally find them unworthy of credence . . . and hiandeat the
employer did not act for the . . . ndiscriminatoryreasons.”ld. (internal quotation marks and
citation omitted).Neverthelesshe Ninth Circuit has made clear that courts should be cautious
granting summary judgment for employers on discrimination claiBe® Lam v. University of
Hawai'’i, 40 F.3d 1551, 1564 (9th Cir. 1994) (amendé&dyling that the ultimate question in a
discrimination case can only be resolved through a “searching inquiry”) (intgroiation marks
and citation omitted)

Defendants do naddress whether Burrell can establish a prima facie case of disparate
treatment. Rather, Defendants state that there legitenate, nondiscriminatory reasoior
promoting C.M. rather than Burrell tcSSsaHCPMposition. Defendants set forth evidence that: (1
C.M. worked temporarily in the STHCPM position for six months prior to receiving tregiion,
while D.F., the employee who previously held the position, was on leave; (2) the transfer of C.
to D.F.’s position comported with the county’s union contract and tum§@ Merit System Rules;
and (3) Burrell admitted that C.M. had more experience than Burrell in someesant to
D.F.’s position. SeeMot. at 20;Cox Decl.{ 8; Burrell Dep., Ex. 1 to MK Decl., at 194:185:22.

However, Defendants’ showing fails to address the full scope of Burrell’s dispar
treatment claim. Burrell does not exclusively challenge C.M.’s appointm@&nft’s position.
Burrell alsochallenges the denial of her proposed promotion to a STHCPM code at the same t
that C.M. was promoted to a STHCPM code. Defendants do not discuss the denial of Burrell’
proposal for a promotion at all in their analysis of Burrell's disparatenegdtclaim. Mot. at 20.

In fact, Defendantsonly reference to Burrell’s proposal is in Defendastatement of facts, in

which Defendants state the following: “Burrell contends that Peddycord tolthdn@raaild not be
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promoted because she had not participated in HIN1 activitBeeRfot. at 5 (citing Burrell Dep.
at 148:15-19). Defendants do not, howeessert that this is their reason for denying Burrell’s
promotion. Thus, without offering any legitimate explanation for denying Barpeoposed
promotion, Defendants have failed to carry their burden on summary judgment.

Moreover,even assuming Defendants’ reasdios appointing C.M. to an SfTHCPM code
were sufficient to satisfy Defendants’ burden, Burrell has set fofficisat evidence to raise a
triable issue of material fact &swhether Defendants’ showing is “untrue or pretextu&ee
Lucent Techs., Inc642 F.3d at 746.

First, Burrell contends that Defendants’ showing may be untrue or pretextuakbestai
was more qualified for a STHCPM position than C.M. Importantly, Burrell coistéhat the
SrHCPM code to which C.M. was appointed was not linked to the actual job C.M. perfarmed
contingent on the specific tasks required for the position to which C.M. was appdhated.
Burrell. Dep. 158:23-25Consequently, the STHCPM code could have been used anywhere in
departnent. As suchBurrell asserts thahe STHCPM code would have been more appropriate f

her because she was more qualif@dperforming the overall tasks of a STHCPRA:

If one were to place C.M. and me side by side, there would be no daylight between
us in our abilities and qualifications to perform the duties of STHCPM. In fact, |
was more qualified than C.M. at the time Wedel appointed C.M. to the position in
April 2010, | managed the following programs: Black Infant Health, Adolescent
Family Life,and Immunization Education and supervised approximately 11 line
staff and one manager. | was responsible for a budget of approximately $&86.mill

In contrast and comparison to C.M. who managedidttime of Wedel’s

appointment, one program and two staff and no budget.

Burrell Decl. 67.
Defendants do not address Burrell’'s qualifications for performing the SvHgoRBition,

but rather object to this testimony as lacking foundation. The Court infers petaondédge as

8" As outlined in Goodson’s report, “the Senior Health Care Program Manager hdk overa
responsibility for overseeing major program activities Decisions generally require
independent judgment and to develop policy guidelines for other program activities. The
incumbent would possess a thorough understanding of multiple or complex program aatidities
legal operational mandates.” Goodson Dé&tt.Y (“Summary Classification Report, Health Care

Program Manager H Departmenof Public Health: Alma Burrell”)
30
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the basis of the testimony, and Defendants do not provide any contrary evibDefeedants
further seek to exclude this testimony by alleging that it contradictelBsiigteposition testimony
that, in C.M.’s new position, C.M. manages the contracts unit, drafts MOUs and trahsemitice
agreements, and is a compliance officer, and that C.M. had more experience ingag $leaar
Burrell did. Reply at 3; Burrell Dep. 194:6-195:22. Defendants submit that Burtieliss
precluded from asserting that she is equally or more qualiBeéReply at 3 & n.3 (citing
Radobenko v. Automated Equipment CaB@0 F.2d 540, 544 (9th Cir. 1975), for the proposition
that, “[i]f a party who has been examined at length at his deposition could raise an isstie of fa
simply by submitting an affidavit contradicting his prior deposition testimomg/wtbuld greatly
diminish the utility of summary judgment on screening out shanessstifact.”). However, on
summary judgment, all justifiable inferences are to be drawn in favor of the oxemmin this
case Burrell.See United Steelworkers of Am. v. Phelps Dodge C#86p.F.2d 1539, 1542 (9th
Cir. 1988) (en banc). Itis not clear that Burrell’'s concession that C.M. had npaneegice in
certain areas relevant to D.F.’s position directly contradicts Bgrsthtement that C.M. was less
gualified for a STHCPM code. Accordingly, Defendants’ objection is OVERRULED.
Accordingly,there is a triable issue of fact with respect to the relative qualifications oflBunde
C.M. for a STHCPM position.

Second, Burrell contends that Defendants’ showing is questionable because iisfenda
refused to provide any explanation of why Burrell was not promoted to the SrHCkMrmos
despite her gqualifications. Notably, Burralleges thatwhen shasked Peddycord in September
of 2010 why she was not qualified for the promotion, Peddycord responded by stating: “You
deserve an answer. | should give you an answer, but I'm not going to be presg@dngtyou an
answer athis point.” Burrell Dep. 161:13-16. Burrell conveyed the importance of a response
stating, “If you can’t tell me, then I'll be back here next year. I'll bekbhere the year after next.
I'll be back here in two months. | need someone to be honest and frank with me and telkme
the realproblem is.” Burrell Dep. 161:7-12. Peddycord allegedly stated that he would give an

answer within two weeks, but never did. Burrell Dep. 161:17416Refendants do not dispute
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that this conversation occurred, or that Peddycord failed to provide an explanatiorneaftiresr
for denying Burrell's attempts to become a SfTHCP3&eMot. at 5. The Court finds that
Defendants’ failure to address the reasons for the denial of Burrell's poonpooposahlso
presents a triable issue of fact asvttether the denial of Burrell’'s promotion was because of her
race or because of legitimate biwesa reasons.

Third, Burrell introduces evidence that raises questasit the general treatment of
African Americans within the PHD, which further supports Burrell’s allegations afxdrefor
exampleBurrell references aeeting from April 24, 201,0n which Wedel allegedly made a
comment that “the AfricaAmerican population is only about 2.9 percent in Santa Clara County
and then said either “that’s pretty insignificant” or that the African Acaerpopulation “couldn’t
be considered a communityBurrell Decl. § 91see alsdHayter Dep. 46:7-46:2%jayter Decl.

1 15. However, in Burrell's deposition, she described her memory of Wedel's consYierdra
of an impression” that “the population that we’re serving isn’'t as significdurtell Dep. at
266:20-267:1-7 After this meeting, Wedel allegedly made a comment about “these people,”
although the context of the comment was unclear. Burrell Dep. at 241:4-241:5.

The Court notes that “discriminatory thoughts, beliefs, or stray rentiask are
unconnected to employment decisionmaking” cannot alone support a disparate trelaiment c
under FEHA. SeeHarris v. City of Santa Monig&b6 Cal. 4th 203, 231 (2013) (holding that FEHA
does not prohibit discrimination “in the air,” and emphasizing FEHA'’s causation eatgnt) but
seeReid v. Google, Inc50 Cal. 4th 512, 539 (2010) (rejecting categorical exclusion of “stray
remarks” evidence)Nevertheless, in light dhe disputed facts with respect to Burrell and C.M.’S
relative qualificéions for a STHCPM position, al®HD'’s failure to explain the denial of Burrell’s
promotion, this comment provides further support for the Court’s finding that theretra fa
guestions about the validity of Wedel’s purported détriminatory reason®f appointing C.M.
to a STHCPM position rather than Burrell.

Additionally, Burrell notes that, during Wedel's deposition, Wedel admitted liestas

only hired two African Americans and promoted only one in her 24 years as a maitadering
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authority. SeeBurrell Decl. at  63; Wedel [peat 145:4-2. This evidence cannot alone constitu
the significant and substantial evidence required to demonstrate pretext,dngiséent with the
other factors that the Court finds suggestive of pret8sé McGinest v. GTE Service Cqrp60
F.3d 1103, 1123 (9th Cir. 2004) (finding circumstantial evidence of pretext based, in part, on
absence of evidence to support defendant’s explanation, as well as defendamii'ssiper
response to harassing actions undertaken by coworkers and supervisors, combitiezlalisence
of black supervisors and managers in the workplacé”Bergene v. Salt River Project Agr. Imp.
and Power Dist272 F.3d 1136, 1143 (9th Cir. 2001) (holding that absence of female supervis
was one piece of circumstantial evidence to be considered in considering faretare to
promote) but seeWards Cove Packing Co., Inc. v. Atord®0 U.S. 642, 650 (198%uperseded
by statute on other grounds as recognized in Fray v. Omaha \Werkld Co, 960 F.2d 1370,

1376 (8th Cir. 1992) (noting that statistical comparisons must address the “racial itiompods

the atissue jobs and the racial composition of the qualified . . . population in the relevant labof

market.”).
Viewing the factsn the light most favorable to Burrell, the non-moving party, the Court

finds that, based on the cumulatoiecumstantiakvidence, a triable factual dispueists as to
whether Plaintiffs can demonstrate that Defendants’ allegedlisoriminatory reasns for
denying Burrell’'s promotion were pretextual.

B. Plaintiff Hayter's Disparate Treatment and Retaliation Claims under FEHA

The Amended Complaint alleges retaliation against Plaintiff Haptefiling a DFEH
complaint, AC { 81, and disparate treatment on the bablayiér'srace, gender, and pregnancy,
AC 1 95.

Unlike Burrell, Hayter filed two DFEH complaints. Hayter’s first DFEH cormldiled
on November 18, 2010, alleges only discrimination on the basis of race due to: (1) the denial
Hayter's December 2005 application for reallocation (Hayter’'s “Decemiér &fplication”); (2)

the denial of her January 2007 application for reclassification (“January 2007 applicand (3)
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the denial of her December 2007 application for reallocation (Hayter’'s “Dec&200@

application”). MK Decl., Ex. H. The DFEH issued a rigdsue notice on or about July 14, 2011{

Sedd.

Hayter filed a second DFEH complaint on August 23, 2011. In this second complaint,
Hayter checked the boxes for the following conduct: (1) denial of promotion; §datien; and
(3) denial of pregnancy accommodation. Hayter further checked the following asxiee bases
for adverse employment actior{s) sex’’ (2) race/color; and (3) retaliation for engaging in
protected activity or requesting a protected leave or accommodation. Héages thlat all of
these acts of discrimination occurred “on about or before” April 21, 2888MK Decl. at Ex.
H.'® The DFEH issuedaright-to-sue notice for this complaint on August 23, 201d..

The Court first addresses Defendants’ contentions that Hayter’s clarbaraed by
FEHA'’s exhaustion requirement and statute of limitations. The Court then addiagser’s
disparate treatment allegationghichappear to refer to Hayter's December 20€allocation
application, her January 20@&classificatiorapplication, and her December 20@3allocation

application®

1" FEHA prohibits employment discrimination on the basis of numerous classifisaticluding
sex, gender, gender identigndgender expressioseeCal. Gov't Code § 12944). Plaintiffs’
Amended Complaint alleges disparate treatment on the basis of all three Plagsiftier—
female.” AC 11 92, 95, 98. However, the DFEH complaint forms only provide a box to check
“sex,” and not for gender, gender identity, or gender expression. Becauseitsedmanot
distinguish between discrimination on the basis of gender as opposed to sex, the Coedfassur
the purposes of this caeat a DFEH complaint of discrimination on thasis of “sex”
encompassealegations of discrimination on the basis of “gender.”
8 Hayter's second DFEH complaint is particularly difficult to decipher. MNumess, the Court
does its best to discethe allegations therein
19 In addition,Plaintiffs’ Opposition references Haytedanuary 2008 and February 2011
applications for a PHNM positiokeeOpp’n at 18.Hayter Decl. 111-48; Moresco Decl. 12.
These applications were not referenced in the Amended Complaint or in either ef $HBREH
complaints, and are thus not properly before the C&@eeColeman 232 F.3d at 1292 (complaint
guides the parties discovery and puts defendant on notice of evidence needed fenses) deé
alsoPickern 457 F.3d at 969 (holdirthat plaintiff cannotraise new factual allegatiom$ which
defendant had no prior notie¢ summary judgmept
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1. Defendants’ FEHA Administrative Exhaustion ard Statute of
Limitations Challenges

Defendants argue theREHA'’s administrative exhaustion and time requirements bar seve
of Hayter’s claims.The Court finds that the statute of limitations bars Hayter’'s 2005 and 2007
claims and pregnancy accommodation claim, and that hepooerly pleaded retaliation claim is
not ripe for adjudication.

a. Statute of Limitations Bars Hayter’s 2005 and 2007 Gims

Like Burrell, Hayter allegethat she “was repeatedly passed over for promotgal the
course of several years, including in 2005 and 2007. AC { 95. However, in order for the Col
have jurisdiction to review Hayter’s claims, Hayter must have filBF&H complaint within one
year ofeachalleged violation.SeeCal. Govt. Code § 12960(d). As stated previously, Hayter filg
her complaints in 2010 and 201%eeMK Decl., Ex. H. Despite the ongear bar, Hayter
contends that her 2005 and 2007 claimdiarely because of the continuing violation doctrine.

As noted above, if an adverse employment action is deemed permanent, the continuin
violation doctrine does not applytanowitz v. L’'Oreal USA, Inc36 Cal. 4th 1028, 1057-59
(2005). The Court finds a discrete application for reclassification or reallocttibe similar to an
application for promotiorthe denial of which carries a degree of permanesgeMaridon, 2013
WL 1786592, at *13 (finding that a plaintiff's “failure to secure past promotions in a nushber
specific, discrete instances” was final as to each incident, even if thefpleast not convinced
that the employer would never promote her in the futudere,Hayter's2005 application for
reallocation and her 2007 application feclassification areachdiscrete processeghich
obtained a degree of permanence wHengter was informed of thedversealecisiors and did not
pursue any grievance proceduf@ee Morgan88 Cal. App. 4th at 6Maridon, 2013 WL
1786592at *9-11; seesupraPartV.A.1.b. Accordingly, the continuing violations doctrine does
not apply to the denials of Hayter's December 2005 and January 2007 applications.

Consequently hte Court finds these claims tidbarred, and GRANTS Defendants’ Motion

for SummaryJudgment as to these claims.
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b. Statute of Limitations Bars Hayter’'s Pregnancy Accommodation
Claim

The Amended Complaint does not reference any clairth&absence of pregnancy
accommodation. However, the Amended Complaint’s statement of facts allegyestdr
Hayter’'s December 2005 reallocation application was denied in Felwii2096, Hayter
contacted Kathy Buchanan, Human Resources Analyst, about arbitrating gierdeBuchanan
allegedly asked if Hayter had just had a baby and was on maternity leave, gedialield
Hayter, ‘thisis probably not a good time for you.” AC § 44. Whentdagsked if there was
anything else she could do about arbitrating, she was allegedly told treer®twhl. This same
incident is referenced in Hayter’'s 2011 DFEH complaint, which “checks the bosddnial of
pregnancy accommodationMK Decl., Ex. H. Thus, itappearshatHayter’s alleged denial of
pregnancy accommodation relates to the allegation that, in 88@6vas not allowed to participate
in pre-arbitration because she was on maternity leave, andaRKIInwilling to engage in further
arbitrationafter her maternity leave endeBased on this allegatioparticularly in light of the fact
that Hayter was explicitly told that there was nothing further that she doull arbitratea
reasonable employee would have believedtthia decsion was final. Consequently, the Court
finds thatthis alleged adverse employment action was sufficiently permanent, siitteth
continuing violations doctrine does not appBeeYanowitz 36 Cal. 4th at 1057-5®ichards v.
CH2M Hill, Inc., 26 Cal. 4th 798, 823 (2001). As the event giving rise to Hayter’s claim based
a denial of a pregnancy accommodatmaurred in February of 2006, but Hayter did not file a
DFEH complaint related to this event umilgust of 2011,he Court finds this claim to be time
barred Thusthe Court GRANTS Defendantslotion for SummaryJudgment as to this claim.

C. Hayter's Retaliation Claim is Not Ripe for Adjudication

Defendants also challenge Hayter’s retaliation claim as improperly exha&&eeply at
9. As stated above, all three Plaintiffs allege retaliation as their first caustoof. aAC  81.
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However, the Amended Complaint does not reference any specific acts ofiostaginst Hayter
other than the “prospective pleading” of retaliation for filing DFEH canmps. BecauskEayter
has not alleged any acts of retaliation for filing DFEH complaintdlzm&€ourt does not find
prospective pleading claims ripe for adjudication, the Court GRANTS Defendaotisiivor
SummaryJudgment as to this claiff.
2. Plaintiff Hayter's Surviving Disparate Treatment Claim under FEHA

In contrast, Hayter's FEHA disparate treatment claim based on the dieiméilDecember
2007 application for reallocation is not barred for lack of exhaustion of administratneglies or
timeliness, and is properly before the Coefendants concede that Hayter’s claim for the deni

of her December 200application for reallocation was timely filed because Hayted file

grievance pertaining to this denial on May 6, 2008, which the union pursued on her behalf unfi

December 13, 2011SeeHayter Dep. 84:1-10; Pineda Decl. 11 4-7. Defendants acknowledge 1
pursuit of an administrative remedy tolls the statute otéitimns. SeeMot. at 18 (citing
McDonald v. Antelope Valley Cmty. Coll. Djgt5 Cal. 4th 88, 108 (2008)). Moreover, both the
adverse employment action and the alleged discriminatory cause of the alleges ad

employment action appear to be contaiimethe DFEH complaints®

20 Hayter also seeks to raise additional claims of retaliation in Plaintiffs’ Oppuosifitthough the
basis of these claims is not entirely clear, the Opposition alleges that Hagteztedated against
after she advocated for more resourcesterBIH program.SeeOpp’'n at 27. Hayter’s
Declaration states that the fact that she was paid for “seventy (70) siglfsr[working out-of-
class when [she] had been performing the same ‘odass’auties for four (4) years” was
evidence of retaliationSeeHayter Decl. at 9. However, because PlainiffAmended Complaint
does not provide any factual allegation of retaliation other thaiiify the DFEH complaint,
these claims areot properly before the CourSee Colemar232 F.3d at 1292 (complaint guides
the parties discovery and puts defendant on notice of evidence needed for its defersisyy
Pickern 457 F.3d at 969 (holdindat plaintiff cannotraise new factual allegatio$ which
defendant had no prior notie¢ summary judgmept

2L Although the two DFEH complaints are not clear, the Court discerns that the 2007t¢ailure
reclassify was allegedly caused by discrimination on the basis of bothchgerader. The
allegaton of racial discrimination was in both the 2010 and 2011 DFEH complaint, and the

allegation of gender discrimination was included in the 2011 DFEH complaint.
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Hayterappears teuggest two potential grounds flisparate treatment relatedthis
December 2007 reallocation requeBirst, Hayter points to the denalthe December 2007
reallocation request itself, followed ltye elimination of four of Hayter’'s dutie€l) researching
grants; (2) preparing grant applications; (3) preparing contracts; ancepérimg budgets
(Hayter’s “additional duties”) SeeCox Decl. § 17. Second, Haytdleges that Defendants’
decision to py her70 days for “working out of classvas an incident of disparate treatmeihe
Court addresses each in turn.

a. Denial of Hayter's December 2007 Reallocation Request and
Elimination of Some of Hayter's Additional Duties

In Decembenf 2007, Hayter applied for “reallocation” from PHN Il to PHN Bl request
which the County ultimately denieddayter Dep. a65:5-11. In the course of evaluating Hayter’s
December 2007 application, howevidyman Resources Analyst Kathy Buchanan initially
recanmended granting Hayter’s application for reallocation, finding that Hagsmperforming
duties outside of the PHN Il level. Cox Decl. § 16, Ex. O. In making this assesBueminan
noted that the “[tihe PHN Il is distinguished from the PHN Il iattthe PHN Il ‘normally carries
a full case load’ and the PHN IlI performs ‘special assignments reguirare sophisticated health
assessment and evaluation techniques and frequently acts in a consulting.tagawitDecl.,

Ex. O. Buchanan’s report also notedt PHD administratiodid not believehat Haytershould be
reclassified because stas performing PHN Il level dutiedd. Upon reviewing Buchanan’s
report, Human Resources Director Joanne Cox determined that Hayter should niatsisdieel;
andthat certain additional dutieésat Haytemvasperformingshould be removeldecause they were
outside the scope of PHN Il duties. Cox Decl. { Tfiis determination was consistent with
Defendarg’ contention thaf[tlhe program where Hayter worked as a PHN Il (the BIH program)
did not have, and did not require, nurses at the PNH Il level.” Mot. at 21 (citing HayteaDe
38
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63:15-64:6; Burrell Dep. at 200:9-21; MK Decl, Ex. F, Dep. of Marty Fensterghathstesheib
Dep.”) at 58:5-18; 61:14-62:10).

Hayter argues that she was subjected to disparate treatment because Wedearadd Alv
removed Hayter’s additional duties “in order to defeat Hayter’s applicetrqggromotion.” Opp’n
at 7. According to Hayter, “[t]here did not appear to be any legitimate reasefmge to allow
Ms. Hayter to continue doing the 4 duties.” Opp’n at 7. Hayter further allegeqiflhatas clear
not [sic] one wanted Hayter’s duties removed except Wedel who directed AlvaradedbRlirell
to remove Hayter’s duties.” Opp’n at37-Moreover, Hayter argues, “[i]t is clear Wedel and
Alvarado are more interestad preventing [Hayterfrom promoting bic] than ensuring that the
BIH program is properly staffed.” Opp’n at'8.

Defendants do not addresdetherHayterhas established@ima facie caséor disparate
treatment However, unlike Defendants’ failure to respond to Burrell’s allegations, Defendant
squarely addredbeir nonéiscriminatoryreasons fodenying Hayter’seallocationapplicationand
removng her additional duties.

Defendants explain that, pursuant to ESA policy, if there is a dispute between the
department and ESA about whether an employee is doing work authorized by his or bdejob G
an ESA Human Resources employee conducts an independent investigation to deterthare wh

the duties are within the authorized job code’s responsibilisegCox Decl. § 17. In this case,

%2 Hayter also suggests that the removal of her additional duties was an agliatfaetfor
complaints about the “dismissive and de minimus view management expressed|éf the B
Program.” Opp’n at 7. As discussed above, Burrell’'s 2008 retaliation allegatienasly
retaliation claim discussad the Amended Complaint; other retaliation allegations are not prope
before the CourtSeeColeman 232 F.3d at 1292 (complaint guides the parties discovery and pu
defendant on notice of evidence neededtfodefense)see also Pickerm57 F.3d at 969 (holding
that plaintiff cannotraise new factual allegatiows which defendant had no prior notiae

summary judgmeht Moreover, Hayter has not identified further information about when she
allegedly made complaints prior to the removal of her duties, to whom she complained, or an
other information about the relationship between such unidentified complaints and thel imov

her additional duties.
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Human Resources Director Joanne Cox conducted the investigation, taking Buchgpamisito

considerationld. 1 16-17.According to Defendants, Cox carried out her evaluation of Hayter's

job duties and reached her ultimate conclusion to remove some of Hayter’s job dutiesnimea m
that was entirely consistent with ESA poliagd the County’s collective bargaining agreement
with Hayter’s union.Cox determined that Hayter “may have been performing some duties that
were not PHN Il duties, and that the assignment of these duties was incongistéme & SA
policy that employeshould not work out of class unless there was a reason as outlined in thd
policy.” Id. 1 17. Cox explained thafbjecause the assignment of te&]Ms. Hayter’s job
description was inconsistent with the ESA policy that would allow such a reidassii to be
implemented, such duties were removed on April 9, 200R.”According to Cox, fm]y objective

in removing these duties was to ensure st Hayter was properly classified and that she was
performing primarily case management dutielsl”

Defendants further assert that the decision to remove some of Hayter’s gxordther
than to reallocate her position was not motivated by discaitorg animus because, at the time
Cox made the decision to remove Hayter’'s additional duties, she did not know HaygerSoa
Decl. 1 17 (“At the time | made my decision to remove duties from Ms. Haytémiodiknow her
race and | did not make any effort to access information about her race.”).

The Court finds that Defendants have satisfied their burden of shtegitighate,
nondiscriminatory reasons for theimploymentctions. SeeReid v. Google, Inc50 Cal. 4th 512,
520 n.2 (2010) (holdinthat a legitimate reason is one that is “facially unrelated to prohibited bi
and which if true, would thus preclude a finding of discrimination.”) (internai@mistomitted)

Guz v. Bechtel Nat. Inc24 Cal. 4th 317, 355-56 (2000). Consequently, Hayter must demonstr
either that Defendants’ showing is insufficient or that there is a triable iSfae material to the
defendant’s showingSee Lucent Techs., Iné42 F.3d at 746. To do so, Hayter must “produc|e
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substantial responsive evidence that the employer’s showing was untrue xtuptételd.
(quotingHanson 74 Cal. App. 4th at 225).

The Court finds that Hayter has failed to produce either direct evidence oifitSawl
“substantial” circumstantial evidence to create a triable issue of pr&egEarl, 658 F.3d at
1113 see alsd_ucent Techs., Inc642 F.3d at 746 (holding that, to create a triable issue of pretg
evidence cannot “simply show the employer’s decision was wrong, mistaken @eynwit must
“demonstrate such weaknesses, implausibilities, inconsistencies, inaégs@ncontradictions in
the employess proffered legitimate reasons for its action that a reasonable factimadr
rationally find them unworthy of credence . . . and hence infer that the employer dict fatthe
. . . honfdiscriminatory] reasony.

As a preliminary matter, Hayter offers no specific or substaenidence that Cog
decision to remove Hayter’s job responsibilitress either contrary to ESA policy an any way
related to Hayter’s racdndeed Hayter offers no evidened allto refute Cox’s statement that
Cox did not know Hayter's race at the time Cox made the decislagterdoesallegethat Cox
“should have know” Hayter’s race because Hayfaeviously protested that her “numerous”
denials of promotion were “based on racial discriminatidddyter Decl. § 60pp’n at 9.

However, Hayter does not specify to whetaytermade these protests, when she made these
protestswhether any protests wemgadeprior to Cox’s decision, or why Cox should have known
about them. As a result, Hayter has not rebutted Defendants’ contention that deothena
employmentdecision based on criteria unrelated to racial Blalloreower, contrary to Hayter’s

assertion that “[t]here did not appear to be any legitimate reason to realkavd/ls. Hayter to

23 Hayteralso attempts to show th@bx’s decision \&s pretextual by alleging that “Ms. Cox is not
very familiar with the PHN 11l job description.” Hayter Decl. { 7. However,telagrovides no
support for this conclusory statement, nor any basis for knowlesige Taylor v. Lis880 F.2d
1040, 1045 (9th Cir. 1989) (holding that a “summary judgment motion cannot be defeated by
relying solely on conclusory allegations unsupported by factual data.”).
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continue doing the 4 duties,” Opp’n at 7, the “reason” set forth by Cox was to ensure tleaisHay
job duties were consistent withe ESA policy for the PHN Il class, and the needs of the RHD.
1 17. PHD administration determined that the program required a PH&thiér than a PHN 1lI
SeeFenstersheib Dep. at 61:14-62:10. While Hayter may think this reasoning is “wretajkeni
or unwise,” Hayter has not demonstrated any basis for finding that Cox’s exqtasainworthy

of credence.Seel.ucent Techs., Inc642 F.3d at 746.

In addition Hayteroffers no evidence to suppdrerallegation that Wedel and Alvarado
removed Hayter’'s duties in order to defeat Hayter’s applicatioagoomotion. Rathethe
evidence indicates that these responsibilities were removiee direction of Cox, the Human
Resources DirectorSeeCox Decl. 1 16-18. Further, Hayter provides no suppohdor
allegation that “it was clear nadif] one wanted Hayter’s duties removed except Wedel . . . .”
Opp’n at 7-8. While Plaintiffs cite to paragraph 14 of Hayter’s declaration to supjsopoint,
nothing in this paragraph provides evidence for this proposit@eHayter Decl.  14making
an unsupported allegation that “Cox has not been involved in this matter until her declaration
this case”) Indeed, Hayter’s insistence that some ambiguity previously existed abqub pee
classification of Hayter’s additional duties is precisely why @Gas consulted and asked to make

an independent assessment of Hayter’s job responsibilities, which she subgeatgientiined

should be removed. Hayter has not provided any evidence that Wedel or Alvarado, rather than

Cox, decided that Hayter’s additional duties should be remdsedCox Decl. 1 18 (“On April
10, 2008, Ms. Buchanan, pursuant to my direction, provided Ms. Hayter written notice that he
position would not be reallocated . ..").

Finally, Hayter sets forth no evidence to support her assertion filhats ‘tlear Wedel and
Alvarado are more interestén preventing Ms. Hayter from promoting than ensuring that the Bl
program is properly staffed.” Opp’n at 8 (emphasis addad)herbestevidence of this
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proposition Plaintiff referencean email exchange in which, when asked whether it would be
possible to remove some of Hayter’s duties, Wedel regatingsaying, “absolutely.”SeeOpp’n
at 19%* Even if admissible his exchangeloes not rise to the level of “substantial” evidence fron
which a reasonable fact finder could conclude that the basis for removing Blalyteesvas
discriminatory intent

The statement of facts Plaintiffs’ Oppositionreferences two additional incident$ich
do not ultimately create a triable issue of pretdxtst, Hayter alleges that, on April 21, 2008,
Burrell’'s manager, Dolores Alvarado, pointed her finger in Hayter’s fadesaid, “‘don’t you
smirk at me’ young lady.” Hayter Decl. § 12. Hayter adds th&EEU Contracts Enforcement
Specialist who was present told Alvarado that Hayter was merely smitingeeid.; Opp’n at 9-
10. However, Plaintiffs do not identify the relative age of Hayter or Alvarado, ocacrad r
implications of the comment. In light éflaintiffs’ failure to elaborate otis statement, the Court
declines to speculate as to its racial implicati@ee United States v. Dunk@27 F.2d 955, 956
(7th Cir.1991). Additionally, Hayter referenced/edel’s 2010 comment about thiee of the
African American community of Santa Clara Coun8eeHayter Decl. 1 11However, Hayter
does not providevidence or analysis tyingis commento Cox’s decision in 2008 to remove
Hayter’'s duties Without further explanation, these commeatsnost constituteevidenceof the
possibility of discrimination “in the air,” rather than discrimination connected to eynpdmt

decision making.SeeHarris, 56 Cal. 4th at 23Pottenger v. Potlatch Corp329 F.3d 740, 747

24 Plaintiffs cite to “Alvarado Depo Ex 27.” However, Exhibit 27 is not attached to the deposition
of Dolores Alvarado.SeeBonner Decl, Ex. 4. As addressed abeugraPart | on April 16,
2013, nearly two weeks after the April 4 hearing, Plaintiffs’ counsel submitiggpéesnental
declaration and exhibit, ECF No. 75, stating “During oral argument for the Moti@ufomary
Judgment, | noticed that Exhibit 43 of the Declaration of Vickye Hayter wag@atoiVe are not
sure if the incorrect document was included in the Court’s copy of Ms. Haytetssateon. We
are supplementing the Court’s copy in an abundance of caution.” ECF No. 75, § 3. The
declaration attaches a page of the email exchange in which Wedel responds that atiditeynal
dutiesmay “[a]bsolutely” be removedyhich was indeed omitted from Hayter Decl., Ex. &&e

ECF No. 75, Ex. 1.
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(9th Cir. 2003) (finding isolated or ambivalent remarks insufficierdefeat an employer’s
summary judgment motionNesbit v. Pepsico, Inc994 F.2d 703, 705 (9th Cir. 1993) (finding the
comment “we don’t necessarily like grey hair” was “at best weak circumstaniitgnce” of age
discrimination). Because Hayter hamt identified evidence or factual disputes to tie these
incidents to Cox’s decision, these incidents are insufficient to rebut Defengeoftsred
explanation.

In sum, the Court finds thainlike Burrell, Hayter has failed to identify an insufficienoy
Defendants’ showing of a nafiscriminatory reasqror evidence of a triable issue of fact with
respect to that showing. In reaching such a conclusion, the Court does not ask whether
Defendants’ decision was “mistaken or unwise,” but rather must inquire whetyter Has
presented such “specific and substantial evidence” that a reasonableléaatbald find the
proffered reasons “unworthy of credence” and infer that the employer did not #ot falleged
non-discriminatory reasorSeelucent Techs., Inc642 F.3d at 746 (citinilorgan, 88
Cal.App.4th 52). Based on Plaintiffs’ presentation of the evidence, the Court finttathet has
failed tomeether burden, and this claim cannot survive Defendants’ Motion for Summary
Judgment.

b. Defendants’ Decision to Pay Hayter 70 Days for “Working
Out of Class”

Hayter also alleges disparate treatment based on Defendatitsbd to pay her 70 day
for working out of class. Although Hayter’'s reimbursement for working out of da®ferenced
in the Amended Complaint, Hayter’s disparate treatment cause of actioexptibjtly references
her denial ofa promotion. CompareAC 1 46,with AC {1 95. Even assuming that Hayter’s
reimbursementlaim was sufficiently alleged in the Amended Compl&input Defendants on
noticeof the allegationthe Court finds that Defendants have presented a legitimate reason for
decision, which Hayter has failed to rebut.
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Defendants contend that, under the terms of the County’s MOU with Hayter’s unith, S
the County had the right to remove Hayter’'s duties within 20 working days aftectiptrother
reallocation request. Cox Decl.  18. Becaus€thaty did not timely respond to the request
within 20 days, Cox determined that Hayter should be paid for working out of class for 70 day
“the number of work days from when Ms. Hayter submitted her Position Clasefficat
Questionnaire to her supervisor to the date of the County’s response on April 10, [2008.”
Defendants contend that Hayter did not have a right to arbitrate because shiel\i@syaaking
out of class.ld. At the time that Cox made this decision, she did not know Hayter’s hdce.

Hayter does not dispute these facts. Rather, she alleges that Wedel suggeasteal paty
African American employee a yearalary for working out of classSeeHayter Decl. § 10 (citing
Wedel Dep. Vol. lll 457:4-461)1 Thestatement of facts Plaintiffs’ Oppositionspecifically
alleges that, on August 10, 2010, Wedel sent an email inquiring about payindg\&inan-
American woman for a full year ofavking out of class. Opp’n at 9 (citing Hayter Decl.  18).

At Wedel’s deposition, Wedel read from this email in which she inquired about paying
non-African American employee for a full year of working out of cla¥he email stated that this
employee had been on special assignment in the Public Health Preparednesedefmrabout a
year, in a job that had been determined to be a PHN INjé&del Dep. Vol. 11l 457:16-20. Wedel
wrote, “However, during the past year, with increased level of involvement inliNé Hsponse,
| believe this PHN was functioning more as a PHN 1l.” Wedel Dep. Vo#i31:20-23. Wedel
inquired:

Is there a mechanisrsif] we can pay her a full year of retro pay to the higher

level? The nurse was formerly a 521 steward, and although she’s been very

gracious about helping, she’s also mentioned to several people that she is doing
PHN Il work.

Wedel Dep. Vol. lll 457:4-461:12.
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This email does not sufficiently rebut the legitimatesans that Defendants assert for the
decision to pay Hayter for only 70 days. First, there is no evidence that thisrofileyee
actually received any payment that differed from that which Hayteivezteor any other evidence
of differential treatment In fact, Plaintiffs’ counsel confirmed this lack of evidence at the Rlay
pre-trial conference.Second, there is no evidence tying Wedel’s inquiry to Cox’s decision to pa
Hayter for the 70 days between the time that Hayter submitted her requestlforation and the
time that her duties were remove@onsequently, this evidence is also insufficient to raise a tria
guestion of fact with respect to pretext.

Accordingly, the Court GRANTS Defendants Motion for Summary Judgment withctesp
to Hayer’s disparate treatment claim.

C. Plaintiff Headd’s Disparate Treatment and Retaliation Claims under FEHA

Ly

ble

\1%

Plaintiff Headd alleges disparate treatment on the basis of race, gender, age, and medical

disability, AC 7 98, and retaliation for filing a DFEH complaint, AC f83lthough the factual
bases for this claim are not specifically identified, the allegation appearisécout of Headd’s
contention that, between 2009 and 2011, she was not hired, transferred, or promoted into cer
positions. Opp’n at 10-12.

The instant suit followed two DFEH complaints. Headd first filed a complaint wiaHD
on June 7, 2011, alleging that she was denied promotions in August of 2010, February of 201

April of 2011, due to discrimination based on her race, age, and medical condition. MKBERecl

> |t appears Headd may now also seek to pursue a disability accommadaiio. SeeHeadd
Decl. 115, 16; Opp’n a0-11. Under FEHA, Cal. Govt. Code Section 12940(m) requires
reasonable accommodatitor disabilities which gives rise to a separate cause of action from
FEHA's employment discrimination provisianSection 12940(a)SeeDiaz v. Fed. Express
Corp., 373 F. Supp. 2d 1034, 1054 (C.D. Cal. 20@8)ng Bagatti v. Dep't of Rehabilitatior®7
Cal. App. 4th 344, 362 (2002)) (“Subdivision (m) ... defines a separate and distinct unfair
employment practice independent of subdivision (a)”). Although the Amended Complaint
references discrimination on the basis of disability, it does not allegeaasg of action or facts
supporting a disability accommodation claim, nor do either of Headd’s DFEH compédaresnce
disability accommodation. Accordingleadd’s disability accommodation claisniot properly
before the CourtSeeColeman 232 F.3d at 1292 (complaint guides the parties discovery and p
defendant on notice of evidence needed for its defesse)also Pickerm57 F.3d at 969 (holding
that plaintiff cannotraise new factual allegatiows which defendant had no prior notiae
summary judgmeit
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C, Dep. of Margaret Headd (“Headd Dep.”) 348:6-349:21 & Ex. 4. She filed an amended DFE
complaint on June 28, 2011, discussing the same incidents and bases for discrimination, but
a claim of disability discriminatianSeeHeadd Dep. at 348:6-349:21 & Ex. #he DFEH issued
right-to-sue notices on June 7, 2011, and August 29, 2011. MK Decl., Ex. I.

Defendants contend thREHA's statute of limitations batdeadd’s disparate treatment
claims that ar@redicated on incidents that occurred over a year before her June 7,2B#1 D
complaint. Mot. at 19. Defendants further contend that Headd failed to exharetthation
claim. Mot. at 26. Br Headds remaining allegations, Defendants contend tresiddhas not

rebutted Defendants’ legitimate, ndiscriminatory reas@ The Court addresses each in turn.

1. Defendants’ FEHA Administrative Exhaustion and Statute of
Limitations Challenges

a. FEHA Statute of Limitations Bars Headd’s Claims that Arose
Over One Year Before HerJune 7, 2011IDFEH Complaint

Despite the fact that Headd alleged only trageerseemployment actions in her DFEH
complaint, Headd’'s Amended Complaint appears to base her federal claims on adutitrense
employment actionsSeeAC 11 5878. Specifically, it appears from the Amended Complaint an
Plaintiffs’ Opposition to Summarydgment that Headd is also challenging: (1) her 2009fay-
(2) her 2009 placements into two different Management Aide positions; and (3) ther{&ri@a
denial of her application for a Health Program Specialist posit@@&MVot. at 19-20; Opp’n at 13.
However, lecause Headd did not file herst DFEH complaint untilune 7, 201lthese claims are
barred by FEHA'’s one year statute of limitatioBeeCal. Govt. Code § 12960(d).

Like Burrell and Hayter, Headd relies on the continuing violationsritd@cas an exception
to FEHA'’s statute of limdtions. Opp’'n at 22. As explained previously, the continuing violation
doctrine requires that(1) the actions are sufficiently similar in kind; (2) they occur with sufficie
frequency; and (3) they have not acquired a degree of ‘permanence’ so thateempl@ on
notice that further efforts at informal conciliation with the employer to obtaionamodation or
end harassment would be futileRichards 26 Cal. 4th at 823. In this case, Headi#ésms

acquired a degree of permanence over a year before she filed her congpaifically, Headd’s
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2009 lay-off and 2009 placements in Managemeade Aositimsbecame final at the tintee
employment actions occurred, even if the actions were not necessarily permahersense that
Headd could still be re-hired or transferred to another position in the fildas&ardner v. City of
Berkeley 838 F. Supp. 2d 910, 920 (N.D. Cal. 201R)Headd believed she was wrongly laid off
or improperly placed, she could have pursueddlataims at the time. Similarljeadd’s
February 2010 denial of her application for a Health Program Specialist positemnéde
permanent at the time of Headd'’s deni@kée Morgan88 Cal. App. 4th at 6Nlaridon, 2013 WL
1786592 at *9-11.

Because the Court finds thesenewadverse emplgment actiongcquired a degree of
permaneneover a year before Headd filed Hest DFEH complaint, the continuing violations
doctrine does natave these claims frofFREHA's statute of limitationsand the Court GRANTS
Defendants’ Motion for Summary Jgishent as to these claims.

b. Headd’s Retaliation Claim is NotRipe for Adjudication

Defendants also challenge Headd'’s retaliation claim as improperly exha8stdot. at
26; Reply at 10. However, the Court need not reach the exhaustion issue, because the Ame
Complaint does not allege any acfgetaliation against HeaddRather, the only basis for Headd'’s
retaliation claim is the Amended Complaint’s allegation that Defendant Countytestagainst
Plaintiffs for filing DFEH complaints AC § 81. At the April 4 hearing, Plaintiffs’ counsel
conceded thahe allegation ofetaliaton for filing DFEH complaints was not supported by any
facts, but rather was “prospectively” pleaded in the event of futtakateon. Accordingly, the
Court does not find this claim ripe for adjudication, and the Court GRANTS DefendantshMot

for Summary Judgment as to this claim.

2. Plaintiff Headd’s Surviving Disparate Treatment Claims Under FEHA

Defendants also mover summary judgment on the remainder of Headd’s disparat
treatment claims. As witBurrell and Hayter, the Amended Complaint does not clearly identify
the factual basis of Headdsparate treatment allegations, stating only that Headd was

“repeatedly passed over for promotion,” aeduired‘to re-apply for each job and was not
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promoted,” “[e]ven though she was on a promotional list.” AC {&vertheless, the adverse
employmat actions on which Headd appgé#o rely for this claimnclude Headd's: (1) August
2010 application for a Health Program Specialist (“HPS”) position vt Rdministration; (2)
November or December 2010 application for a Senior Health Care ProgranstAretgfer
position for which she was not referred for an interview; (3) January 2011 applicateodPS
“promotional recruitment”; and (4) July 2011 application for a Health Planning Spedial
transfer opportunity and a Health Care Program Andllysansfer opportunity. Headd alleges that
the discrimination she encountered rielgto each incident “was motivated f]laintiff's race—
African-American,[P]laintiff's gender—female,[P]laintiff's age—over 40 and Plaintiff's medical
disability” AC T 98.

The County does not address Headd’s prima facie case of disparate treatrsanmings

without decidinghat Headd presents a prima facie ¢c#ise Court finds that the County has set

forth legitimate, nordiscriminatory reasons for each employment action taken during the statutory

period. Headd does not identify any specific evidence, let alone substantialceyithat rebuts
Defendants’ explanations. Therefore, Headd fails to raise a triable quediaah reigarding

whether Defendants’rpffered explanations are pretextual. Accordingly, the Court finds that, o

=)

this record, a reasonable jury could not “conclude by a preponderance of the ethdé¢tioe
defendant undertook the challenged employment action because of [Heade'Ejrrgnder, age,
or medical disability].” Cornwell v. Electra Cent. Credit UnipAd39 F.3d 1018, 1037 (9th Cir.
2006) (nternal citation omitted)
a. August 2010 Application

In Augug of 2010, Headd applied for a Hp8sition with PHD Administition. Headd
Dep. at 109:9-11; Moresco Decl.  16. Defendants allege that they did not hire Headd for this
position because she: (1) lacked the requisite knowledge of Santa Clara County gavernm
processes; (2) submitted application materials containing multiple spelling, granhnaaitica

formatting errors; and (3) failed to submit a writing sample as reglebteresco Decl.  16.
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Moreover, no candidate was ultimately hired for the position because the Countg tedete
position. Id.

Headd fails to set forth significant and substantial evidence rebuttingd2efes’ rationale
for not promoting her to the HPS position in August of 2010. First, Headd challenges tlity ver:
of Defendants’ assertion that she lacked the requisite knowledge of Santgdvkmament
processesHeadd Decl. 1 8. However, Headd provides no evidence beyond her assertion, ma
her declaration, that the “County’s position is false and disputed” to demonstrateendgunty’s
position was wrongSee id. Second, Headd does not dispute that her application contained
multiple errors. Third, while Headd disputethat she was instructed to submit a writing sample &
part of her application, she acknowledges that she was instructed to bring “a s&fhplimost
recent administrative @rsus program planning) complex|[,] higvel project you have managed.”
SeeHeadd Declf{ 78; Moresco Decl. at § 16. Headd does not indicate that she complied wit
the request for a project samph.ost importantly Headd does not dispute that the HPS position
was deleted, and in fact nobody was hired for the job. Thus, even taking the disputedtifects i
light most favorable to the non-moving party, Headd fails to present a triablefgsatext.

b. November orDecember 2010 Application

In November or December of 2010, Headd also applied for a Senior Health CarenProg
Analyst transfer position but was not referred for an intervieeMoresco Decl. § 1{stating
Hayter’'sapplication was submitted in Novemi@#$r2010); Headd Decl. I 12 (mistakenly quoting
Moresco Decl. as stating that the application was submitted in December df B&E6ndants
assert that Headd lacked the experience required undéotirey Employment Standards, which
requiredfour years of professional level antadyal and administrative experience, two of which
must have been in a health care setting. Moresco Decl. { 17 (reviewing retatets to the
recruitment process). In response, Headd alleges that she “did not ladksuéixperience as
[she]had been performing in a lead position role and coordinating programgsdietieecame a
Santa Clara County employee.” Headd Decl.  12. However, Headd does not provide any

evidence that she had “four years of professional level analytical and adativesexperience,” as
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required by the position. She also fails to provide any indication of pretext. Con$gddeatid
fails to present significant and substantial evidence rebutting Defendeoftet@d reason for not
referring her for an interview for tleHCPA position.
C. January 2011 Application
In January of 2011, Headd applied for an HPS “promotional recruitment.” Moresco D¢

1 18. According to the County records, the hiring manager, Barbara Broderiak tistateeadd

cl.

was not selected becaysenong other reasons, Headd “did not show breadth [of] knowledge and

skills’ relevant to the program; had not worked on policy systems and environmentg chan
strategies; and had ‘[lJimited experiencenhanagement and team buildirigld. (quotingrecords
kept by the County); Broderick Decl. {1 4, 6. Headd does not dispse tbasonar offer any
evidence that would indicate that her race, gender, age, or medical disedxiétactually
motivating reasons for the County’s decision. She sirsialies that, “Broderick was aware of my
skills and my eagerness to grow and develop new skills.” Headd Decl. 1 14. Headdspnovide
evidence that Broderick'stated reasons wepeetextual.
d. July 2011 Application
In July of 2011, Headd applied for a Health Planning Specialist Il transfer opppduodit
Health Care Program Analyst Il transfer opportunity. Moresco Decl. Th8.Health Planning
Specialist 1l job was deleted before any interviews took place.
With respect to the Health Care Praxgr Analyst Il position, ESA informed Headd that
“she did not have the depth and scope of analytical and administrative experienesl requhe
classification.” Id. Headdneithercontess this, nor offers any significant or substantial evidence
that would indicate that the County’s motivation for denying her application was based @céer
gender, age, or medical disabilit¢onsequently, Headd provides no evidence that the reason s
was not granted the Health Planning Specialist Il job was pustex
e. Comparable Positions
Headd also contends that from October 2009 until 2012, PHD created 10 “comparable

positions” for which she alleges that she was qualified. Opp’n at 12; Headd Decl. | 6, 19.
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However, she does not offer any evidence demonstrating her qualifications for tlengposit
whether the positions were vacant, or whether they were filled. The Court dorsl ribisf
allegation indicative of disparate treatment.

f. Additional Allegations

Finally, Headd also sets forth additionfiégations related to her tir@arred claims.
Although Headd may include time-barred allegations for evidentiary purposesdaats have
provided specific explanations for each of their previous decisidnsh Headd’s unsupported
claims fail to rebut For example, Headd alleges that other employees, R.G. and C.V., were |a
at the same time that she was in 2009, but were subsequently re-hired to higherdresls than
Headd. Headd Decl.4} Headd Dep. at 97:5; 98:59. HoweverDefendantsxplain that both
R.G. and C.V. were assigned to these positions because, unlike Headd, they held underlying
permanent status in these positioBgeCox Decl. 1 36. Headd does not pr@vahy evidence to
contest this.

In lieu of providing factual evidence of discrimination, Headd’s declaratios leéeown
deposition testimony, alleging that her depositieflects that did feel | was discriminated
against based on nmgedical history, race and agedeadd Decl. § 1(citing Headd Dep.ta
262:10-263:8). While it is undisputed that Headd felt discriminated against, she hastiktdde
sufficient facts to demonstrate that Defendants’ explanations for their ymgab actions were
pretextual. Accordingly, Defendants’ Motion for Summary Judgment is GRANES to Headd’s
remaining disparate treatment claims.

D. Disparate Impact (Sixth, Seventh, and Eighth Causes of Action)

Each of the three Plaintiffdsm bring FEHA claims of disparate impact, alleging ttnet
County’s policies had a gparate impact on African American8C 11 100-113 A disparate
impact claim is a claim that “a facially neutral employer practice or policy, beavintanifest
relationship to job requirements, . . . ha[s] a disproportionate adverse effect on mertiers of
protected class [regardless of motivesuz 24 Cal. 4th at 354 n.4@iting Griggs v. Duke Power
Co, 402 U.S. 424, 431 (1971 Raytheon Co. v. Hernandex0 US. 44, 52-53 (2003). To prevalil
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on a disparate impact claim, a plaintiff must identify a specific employmertgerditat is
challenged, and must then present statistical evidence showing that thiaegras caused an
adverse impact on members of a protected cl@ssCarter v. CB Richard Ellis, Inc122 Cal.

App. 4th 1313, 1323-34 (2004). “The proper comparison is between the racial composition o
atissue jobs and the racial composition of the qualified . . . population in the relevant labor
market.” Wards Cove Packing Co., Ind90 U.Sat 650.

Here, Plaintiffs neither identify a specific employment practice nor presempetent
statistical evidence comparing the racial composition of the relevant market torkezsnn the
jobs at issue. Plaintiffs quote precedent tfegh employer’s facially neutral practice of
committing employment decisions to the subjective discretion of supervisoryysaglis] a
specific employment practice properly subject to a dispargiact analysis.” Opp’n at 29
(quotingRose v. Wells Fargo & Ca02 F.2d 1417, 1424 (9th Cir. 1990)). Plaintiffs do not,
however, specify which of the County’s employment practices involve this kindegfatetl
discretion. Plaintiffs also do not present any evidence of the kind of criteriatimyGises in
establishing eligibility for the various positions at issue in this lawsuit. InPntiffs have
made no statement at all about the particular practice to which they object.

Plaintiffs dorefer vaguely to a faile to “take action to insure that Plaintiffs were not
stymied by the glass ceilingfd. Plaintiffs cite, without explanation, portions of the testimony of]
their expert Amy Oppenheimeegarding her untimely amended refrtHowever, the Court
notes that the amended report did not contain any evidence of the type courts haveqeices r
for establishing disparate impact claimstek considering Oppenheimer’s amended report and
testimony,Plaintiffs have failed to raise a genuine disputed issue of material fact.rRathe
Oppenheimersmendedeportmerely suggests that Defendants could have been clearer in
delineating the promotion process and could have investigated ®eeBecl. of Charles Bonner,
ECF No. 52, Ex. 9, Dep. of Amy Oppenheimer (“Oppenheimer Dep.”) at 100:9-101:11. The d

testimony does not, however, identify any particular employment practigeith Plaintiffs take

2 As notedsupranote 3, the Court has ruled to exclude Oppenheimer’s untimely amended req
and any testimony related to it.
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issue. See idat 100:16-101:{stating that th&€€ounty “did not provide guidance and mentoring, .|.

. failed to make the procedures clear and, for lack of a better term, usetyfriandl. . . failed to
consistently communicate and support [plaintiffs] in terms of their desirespimb®ted.”) Thee
vague allegations concerning how the situation could have been better do not constitute
identification of a specific employment practice for disparate impact purposes

Plaintiffs also fail to provide any statistical evidence of disparate impact, despite
recognizing the need for comparative statistics in order to prevail on aadespapact claimSee
Opp’n at 28 (“The first step in a statistical analysis is to identify the bgmégimn for
comparison.”) (citingstout v. Potter276 F.3d 1118, 1123 (9th Cir. 2002), aidrds Cove
Packing 490 U.S. at 650-51). Plaintiffs do not attempt to providestatisticalanalysis.
Plaintiffs state only that, “[b]ased on the implicit bias test studies, therevargréoups of
employees as impacted by the glass ceilings as much as Adnecancans. ... Further, the
Counties $ic] actions and inaction were inconsistent with a real commitment to diversatyat
29. In so claiming, Plaintiffs cite to several passages from Oppenheimedsitden. Againeven
if admissible, Oppenheimer’s testimony does not include any analysis otiflemakeup of
either the applicant pool or the current workfor&eeOppenheimer Dep. at 101:1%- (“Q: Have
you done any statistical analysis in this case? A: Ng,dltenot provide any statistics. | would
like to see them.”). Oppenheimer’s testimony concerning glass ceiliggaésal in nature, and
does not address the situation in the PHH2e, e.g.Oppenheimer Dep. at 99:20-100:Q(“So
what is the underlying basis for your assertion that there are few groupglofyees impacted by
glass ceilings as much as African Americans?"SArdies I've read, the implicit bias test |
mentioned earlier, statistics of Africakmericans as opposed to women as partindesv firms, as
CEO'’s and, you know, different roles in our society.”). Testimony about the gendlahgka
faced by a minority group, without more, does not constitute evidence that aoulparti
employer’s practices had a disparate impact on tioafpg

Plaintiffs also claim that, “[tjhe declarations of AfricAmericans in the PHD createsd]

a disputed triable issue of fact as to whether County’s promotions policies haparateismpact
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on AfricanAmericans.” Opp’n at 29. These three declarations, which are from PHD employees
Terry Pryor, Mchael Bradford, and Mary Azah, state the approximate number of African
Americans in the PHD, but do not identify “the racial composition of the qualified . . . populat
in the relevant labor markét Wards Cove Packingl90 U.S. at 650-57"

In sum, Plaintiffs have not presented any evidence that a specific employatitepin
the County’s PHD has a disparate impact on African Americans, both becaubavbdgiled to
identify the specific employment practice at issue and because they have presented e evide
about the relevant labor market. Accordingly, Defendants’ Motion for Summargn&undds
GRANTED as to Plaintiffs’ claims of disparate impact.

E. All Plaintiffs’ Failur e to Protect Claim under FEHA

In addition to prohibiting discrimination, FEHA also makes it illegal for “an empjoye
labor organization, employment agency, apprenticeship training program, oaiamgtprogram

leading to employment, to fail to take sdlasonable steps necessary to prevent discrimination a

-

harassment from occurring.” Cal. Gov't Code § 12940(k). “One such reasonable step, and one

that is required in order to ensure a discrimination-free work environment, is a prompt
investigation ofa] discrimination claim.”Cal. Fair Emp’t & Housing Comm’n v. Gemini
Aluminum Corp.122 Cal. App. 4th 1004, 1024 (2004) (citNgrthrop Grumman Corp. v.
Workers’ Comp. Appeals Bd.03 Cal. App. 4th 1021, 1035 (2002)). “Other reasonable steps alf
employer might take include the establishment and promulgation of antidiscrimipalicies and
the implementation of effective procedures to handle complaints and grievararetsngeg
discrimination.” Id. at 1025.However, such a claim requires identificatiof actionable
discrimination. The California Court of Appeal has explained that it ttmgdelieve the statutory
language supports recovery on such a private right of action where there has beédit daspeaal

finding that no such discriminatiar harassment actually occurred at the plaintiffsig [

2’ Defendants have argued that these declarasi@imadmissible because Plaintiffs diatlist
any of these three declarations in their Rule 26 initial disclos@eaReply at 8. Because the
declarations do not create a genuine issue of material factteedisparate impaatf any specific
policy, the Court need not reach the question of their admissibility for purposes of del#&ling
instantmotion
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workplace.” Trujillo v. N. County Transit Dist63 Cal. App. 4th 280, 288-89 (1998) (affirming
trial court’s grant of judgment as a matter of law for defendants wheréojumy that there had
been a failure to protect but there had been no discrimination).

Defendants’ only stated basis for objecting to Plaintiffs’ claims of failupdvent
discrimination is the assertion that “there is no evidence that any employmentatdssue was
based on discrimination.” Mot. at 2Beply at 17. The Court agrees with respect to Plaintiffs
Hayter and Headd, who have failed to allege actionable cldidisaimination, and therefore
GRANTS Defendants’ Motion for Summary Judgment with respect to thesdifdain

However, because Plaintiff Burrell's disparate treatment claim has susuvechary
judgment, Defendants have failed to carry their initial burden of “identifyingdhtons of the
declarations, pleadings, and discovery that demonstrate an absence of a garuofansderial
fact” with respect to this claimSee Celotex Corp477 U.Sat 323. Plaintiff Burrell has alleged
that she repeadléy raised concerns of discrimination to Alvarado and Peddycord, and that no
investigation followed.SeeBurrell 11 69;*® Gemini Aluminum Corp122 Cal. App. 4th at 1024
(finding investigation of discrimination claims to be a “required”). Deferslhate failed to
introduce evidence that this fact is undisputed. Accordingly, the Court DENIE8&daets’
Motion for Summary Judgment with respect to Plaintiff Burrell.

F. All Plaintiffs’ 1983 Causes of Action

Defendants also move for summary judgment on Plaintiffs’ two remainingclaiater 42
U.S.C. § 1983: (1) retaliation for exercising free speech, and (2) negligent hainmdr and

supervision. The Court addresses each in turn.

28 Defendants have objected to these conversations as hearsay. However, tloisytesimbe
elicited without eliciting hearsay. Moreovéine Court does not rely on Burrell’s testimony about
conversations alleging discrimination for the truth of the matter assStsfred. R. Evid. 802.
Defendants also object on the basis of personal knowledge. Fed. R. Evid. 602. The Court
interprets Burrell's statement regarding the absence of investigatitingtad to the extent of her
personal knowledge.
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1. Retaliation for Exercising Free Speech (Tenth Cause of Action)

To state a claim under Section 1983, including a claim for retaliation based onrttiseexe
of freedom of speech, Plaintiffs must prove: (1) “the violation of a right secured by the
Constitution or laws of the United States”; and (2) “that the alleged deprivaéi®committed by
a person acting under color of lawWest v. Atkins487 U.S. 42, 48 (1988). Here, the
Constitutional right at issue is the First Amendment right to freedom of speech.

The Ninth Circuit has established a fipart test to determine whether a public employee
has been retaliated against for exercising free speech rights: “(1) winetipdaintiff spoke on a
matter of public concern; (2) whether the plaintiff spoke as a private citizarbbc employee; (3)
whether the plaintiff’'s protected speech was a substantial or motivatiog ifathe adverse
employment action; (4) whether the state had an adequate justificatioraforgithe employee
differently from other members of the general public; and (5) whether teenstatd have taken
the adverse employment action even absent the protected spEaghv. Cooley552 F.3d 1062,
1070 (9th Cir. 2009) (interpreting the “tangled historyPadkering v. Bd. of Educ391 U.S. 563,
568 (1968)).

Plaintiffs allege in their Ameredl Complaint that “Defendant County took adverse
employment action against Plaintiffs in violation of FEHA by retaliating against Plaifdif
participating in statutorily protected activity and speech. Plaintiffs’ cantpléo the [DFEH] and
[EEOC] weeall protected activities. Defendant’s adverse employment action againstfiRlasti
herein alleged was unprivileged, unlawful, and without business purpose.” AC at 1Y 1#7-118
Based on this Amended Complaint, Defendants were properly on noti¢ddtmdiffs were
alleging retaliation for the filing of DFEH complaintSee alsdMot. at 27 (moving for summary
judgment on Plaintiffs’ claims of first amendment retaliation for filing chargestivéBFEH).
However, no facts have been alleged to supihese claims, as the alleged discriminatory action

all took place prior to the filing of the DFEH complaints.

29 The parties clarified at the Aprillearing that the same complaints were automatically filed
with both the DFEH and the EEOC.
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As discussed above, Plaintiffs’ Opposition attempts to include entirely nensabdi
retaliation that were not raised in the Amended Complaint. Specifically, Plai@jffpsition

alleges

As a concerned private citizersd], Burrell and Hayter advocated with speech for
more resources for the BIH program, repeatedly explaining tesitjynjanagers,
Alvarado, Charis Subil, and I&chwartz, that we needed a PHN III to assist our
efforts in effectively serving the AfricaAmerican community . . . Burrell and
Hayter also spoke out as private citizens about the discrimination in PHD. . . .
Protesting discrimination in the PHD is prdest speech . . . Here, the genuine
material disputed facts isif] whether Defendants retaliated against Burrell and
Hayter for their public speech against discrimination in PHD and for msoenees
for the BIH program.

Opp’n at 27.SeeBurrell Decl. 1 3439 (discussing her own and Hayter’s requests for promotio
Hayter Decl. 1424 (describing complaints limited to her own employment).

However, theAmended Complairdg First Amendment clainfPlaintiffs’ tenth cause of
action)only identified EEOC complaints as the protected actiaitg did not discuss advocacy on
behalf of the BIH programSeeAC at {1 117118. As explained above, such claims cannot be
raised for the first time on summary judgme8te Colemar232 F.3d at 1292 (complaint guides
the parties discovery and puts defendant on notice of evidence needed for its defersisyy
Pickern 457 F.3d at 969 (holdindat plaintiff cannotraise new factual allegatio$ which
defendant had no prior notie¢ summary judgmept The prejudice to Defendants of raising such
claims at summary judgment is evidenced in Defendants’ summary judgment moinjsvh
premised on the assumption that “Plaintiffs claim that Defendants retaliatedt sigamsgor filing
charges with DFEH.” Mot. at 27 (citing AC § 117). Defendants were not suffic@mnotice
regarding what speech Plaintiffs alleged took place in Plaintiffs’ capagipyivate citizens, nor
which alleged employment actions were purportedly iniegtah for such speech. Accordingly,
the Court GRANTS Defendants’ Motion for Summary Judgment on Plaintiffs’ tentle chus
action for First Amendment retaliation.

2. Negligent Hiring, Training, and Supervision (Ninth Cause of Action)

Lastly, Defendanthave moved for summary judgment on Plaintiffs’ ninth cause of actio

under 42 U.S.C. § 1983, for negligent hiring, training, supervision, and retention. This claim
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requires a showing that Plaintiffs’ constitutional rights have been violatddlso regires a
showing that the negligent hiring, training, or supervision policies direatiseckthe plaintiff's
constitutional injury.See City of Canton, Ohio v. Haryi¥89 U.S. 378, 385 (1989)A]
municipality can be found liable under § 1983 only where the municipisiglycauses [a]
constitutional violation at issue.(¢iting Monell v. New York City Dep’t. of Soc. Serviet&35 U.S.
658, 694-95 (1978))Plaintiffs failed to present any evidenor argument opposing summary
judgment on this claim.

Because the Court has granted summary judgment for Defendants on Plaimsffs’ Fi
Amendment claim-Plaintiffs’ only allegation of a constitutional violatierPlaintiffs cannot
establish the prerequisite constitutional violation to sustain a Section 1983 claimlgsaithat the
County’s policies caused such a violation. Accordingly, Defendants’ Motion for Symmar
Judgment on Plaintiffs’ ninth cause of action is GRANTED.

IV.  CONCLUSION

For the reasanexplained above, the Court DENIES Defendants’ Motion for Summary
Judgment as to thaitd cause of action by Plaintiff Burrell, “Discriminatidisparate Treatment,”
and as to Plaintiff Burrell’'s second cause of action, “Failure to PrateatDiscrimiration under
FEHA.” The Court GRANTS Defendants’ Motion for Summary Judgment as to alimerg
causes of action. Accordingly, Defendants Motion for Summary Judgment is GRABS © all
claims by Plaintiffs Hayter and Headd, and as to all claims agdwmdual Defendants Dan
Peddycord, Rae Wedel, and Marty Fenstersheib. Defendants’ Motion to SB#EMNIED as
moot.

IT IS SO ORDERED.
Dated:May 17, 2013 j&b {J‘- M\,
LU H. KOH
United States District Judge
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