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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

INCORPSERVICES INC., a Nevada Case No. 1XV-4660EJD-PSG

corporation
MOTION TO DISMISS

AMENDED COMPLAINT FOR LACK
OF PERSONAL JURISDICTION AND
IMPROPER VENUE, OR, IN THE
ALTERNATIVE, TO TRANSFER
VENUE

Plaintiff,
V.

INCSMART.BIZ INC., a Nevada corporation;
DAVID OLIVER, an individual;

MICHAEL LASALA, an individual;

JO ANN OLIVER, an individual; and

DOES 110, inclusive,

N N N N’ N N e e e e

Defendants

Before theCourt aremotionsfiled by Defendanincsmart amongst other cdefendants
(‘Defendant’)* Specifically, Defendant moves the Court to dismiss for lack of personal
jurisdiction and improper venue, or, inglalternative to transfer venutaintiff Incorp opposes
such motions.

Havingheard oral argument ameviewedthe parties’ materialshe abovementioned
motions should be dismissed, with exception of Jo Ann Oliver. For reasons that follow, Jo An

Oliver isthe onlyco-defendant that remains shielded from the Court’s pergarnsdliction.

! The term, Defendantyill applybe generallyto all the Defendants unless context demands
otherwise.
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|. BACKGROUND

A. Procedural History

On Septembe?0, 2011 Plaintiff filed suitagainst Defendant for claims under the
ComputerFraudandAbuse Actand intentional interference of contract relations, amongst other
claims based on Californian law.

On October 6, 2011, Plaintiff filed a motion to tadaly discovery.See Discovery,Dkt
Item No. 7. On November 9, 2011, the Court granted Plaintiff’'s motion and allowed Plaintiff tg
serve asubpoena on Cox Communications for the purpdsgentifying the customer(s)
associated with the two flagged IP addresSes. SubpoenaDkt ItemNo. 12. On January 17,
2012, Cox responded to the Subpoena and identified the Cox custmsecgted witthe 1P
addresses at issue. SB®senfeld DecDkt Item 4798 & Ex. F.

On Féoruay 3, 2012, Plaintiff filed its Amended Complaint, which added Defendants a
parties and a claim for false advertising under the Lanham ActAS8emdedComplaint,Dkt Item
No. 17. The Amended Complaiaiegedclaimsfor: (1) false advertising undére Lanham Act
(2) violation of the ComputdfraudandAbuse Act;(3) fraud; (4) intentional interference with
prospective economic advantage; (5) intentional interference with contraatatens; and (6)
breach of contract.

Following Defendantfailure to respond to the Amended Comptathe Clerkof the Court
entereddefault against them in March 2012, and Plaintiff filed a motion for default judg®eat.
Dkt Items No. 25, 28, 34.

Prior to the hearing on Plaintgfmotion for default judgmenBlaintiff was contaied by
counsel for DefendantSee Rosenfeld Decl. {12. The partiesgotiated and filed a stipulation to
set aside the defawdgainst Defendants, which t@eurt entered as an ordan June 6, 2015ee
Stipulated Ordekt Item No. 40.

On June 18 2012, Defendant filed the motions that are now currently before the Court.
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B. Factual Allegations

Plaintiff Incorp provides a variety of company formation aedistration services,
including registered agent services across the couhltcprp describes itseds a corporation,
“based in Henderson, Nevad&ée Amended Complaint, Dkt. No. 17, 20t further describes
itself as, the largest Nevadbased nationakgistered agent firm...Id. Its business involves
advertising its services fmotential customers, primarily through online advertising, and spendin
resources in pursuit of such advertisiltg.f21. Plaintiff has expended resourceadweertisdts
services omMicrosoft, Google, and Yahookarch engines all of which are headquartered or hav
offices in the Northern District of Californitd. Seealsg Rosenfeld Decl. 112-6 & Exs. B?

Defendant Incsmaslsoprovides incorporation services and resident agent services acr
the countrySee Declaration of David Oliver “Oliver Decl.”, f The corporate office for Inosart
is in LasVegas, Nevada. Se@liver Decl.§ 6.David Oliver is a resident of Las Vegas, Nevada, §
well as he other individual Defendantigl. at § 1.David Oliver and Midhael Lasa are officers of
IncSmart. In addition, Jo Ann Oliver is Dav@liver's elderly motherld, aty 3.The Defendants
have no meaningful ties, persdigato the State of Californial he individual Defendants do not
own or lease any real personal property in California, nor have they ever owed or been requif
to pay taxes in Cdbrnia. Seeid, at | 8.

Defendant’'s Websites located at www.incsmart.biz>, on which they advertise

Defendant’s service§ee Amended Complaint, Dkt Item No. 17  Bcsmart’'s website
advertises that it proves registered agent servicesihfifty states. For exampléhewebsite
states, “Our Registered Agent serviedor any entity in any statedgnd “Choose youRegistered
Agent. IncSmart haggents in all statesSee Amendment Complaint, Dkt Item No. §70-74.
The Incsmart Websitis interactive,in so far that it allows user to purchase registered agent,
company formation, and company management services by proceeding throughl standar

ecommerce checkout screens.,gvended Complaint 54; Rosenfeld Decl. 19 & Ex. G.

2“The Search Engines use a gagr-click (“PPC”) payment model, whereby advertisers allot a
budget for a particular advertising campaign (i.e. set of keywords) feea geriod of time. Each
time a user clicks on a sponsored ad, the advertiser paysdahehIngine for that click and the
charge for that click (as determined through the auction process des&itedl is deducted from
the advertiser’'s budgebee Amended Complaint, Dkt. No. 17.
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Specifically, Plaintiffalleges thatincsmarts advertisements are falgeso far that they do
not provide—and in some cases cannot lawfullpyide—the advertised registered agent serviceg
Id. 155-56. In the vast majority of states, Incsmart is not registerednauct business as either a
domestic oforeigncorporation, even where such a registration is required to serve as aedgist
agent or to conduct business in that statef/57. In the vast majority of states that require a
person to qualify as a commercial registered agent, Incsnoag not have the nesasy
gualifications and has nobtained the necessary certificatitoh. 58.In some states, Incsmart
improperly purports to accept service of process through a P.OIdB§60.

For California, the Incsmart Website advertisethlspecificcorporate formation and
registered agent servicdd. 167; Rosenfeld Decl. Y10 Bx. H. However,as alleged by Plaintiff,
Defendand have not complied with the requirements of Corporation Code sectioriat505
Incsmart to serve as a registesggent; nor hasitsmart registered as a Private Service Company
with the California Secretary of Statd. 67. Rather, instead @haintaining an office and
personnel in California to &as a registered agent for dsstomers, Defendahave simply rented
a mailba at a UPS store, and used timailbox for its registered agent servigegircumstances
where Defendants havet filed asection 1505 registration withe California Secretary of
State—and thus cannot serve as a registered addntj67.

[I. DISCUSSION
With the advent and esof the Internetpew challenges for the law regardipgrsonal

jurisdictionhave evolved. Thus far, the U.S. Supreme Court hagehentered thelebate® Over

% See A. Benjamin Spencedurisdiction and the Internet: Returning to Traditional Principles to
Analyze NetworkMediated Contact2006 U. lll. L.Rev. 71, 73-74 (2006)) (Many courts and
scholars have grappled with how best to evaluate for constitutionality asseftfsrsonal
jurisdiction based on the internet, “reaching a wide range of conclusions aboutgtamgards

The U.S. Supreme Court has thus far not entered this dgb&elévant to this case will be how
Supreme Court authority in Calder v. Jones, 465 U.S. 783, 789 (1984) interplays Keetotey. H
Magazine 465 U.S. 770, 774 (1984), and the sliding scale first established in Zippo Manufactt
Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119 (W.D.Pa.1997) and applied in the Ninth Circuif
decisionCybersell, Inc. v. Cybersell, Incl30 F.3d 414, 418 (9th Cir.1997) and Mavrix Photo,
Inc. v. Brand Techs, Inc., 647 F.3d 1218, 1230 (9th Cir. 2011) (“Mavrix”) cert. denied, 132 S.
1101 (2012).
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the past decaddoweverthe Ninth Circuit havegun to frame standards for establishing person
jurisdictionwith respect to thenternet.

Here, the debate mmade novel because it not only combines the intevitkta federal false
advertising claimbutneither the Plaintiff, noDefendant residm this forum’s jurisdiction

A. Subject Matter Jurisdiction

As a threshold matter, courts haue affirmativeduty to examine their own subject matter
jurisdiction. In re Tuli, 172 F.3d 707, 712 (9th Cir.1999). Pursuant to 12(b)(1) Fed. R. Civ. P.,
Court may dismiss an action for lack of subject matter where the court has oeitbgtutional,

nor statutory basis for a determinati@ee Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039

(9th Cir.2004)If the Court determines that it lacks sudbjeatter jurisdiction, the Court must dismiss
the action pursuant to Fed. R. Civ. P. 12(h)(3).

Plaintiff relies on claims under the Lanham Agtdthe Computer Fraud and Abuse Act
(CFAA) for the purposes a&fubject mattejurisdiction. With respect to th€FAA claim, however,
it is questionable whether Plaintiff has pledsatisfactory showing of the facts necessary to

establish jurisdictiohunder the CFAA claimSee Laub v. U.S. Dep't of the Interior, 342 F.3d

1080, 1093 (9th Cir.2003)Because ofeasons stated in the Ninth Circuit’s rec&tdsaldecision
the Court finds that Plaintiff's CFAA claim does require a more satisfadhamyiag of alleged
facts to establish jurisdiction under the CFAA claBeg United Sates v. Nosal676 F.3d 854,
(9th Cir.2012)

In Nosal the court addressed the CFAA antérpreted the phrase “exceeds authorized
aacess” within the meaning of that statutEhe court held that the phrase “does not extend to
violations of use restrictionsNosal 676 F.3d 863. The court reasoned that its interpretation wa
a more “sensible reading of the text and legislative history of a statute whnosral purpose is to

punish hacking- [being] the circumvention of technological acdessiers.”ld.>

* Theen band\osaldecision reversed.S. v. Nosal, 642 F.3d 781, 785 (9th Cir.201bging a
2:1 decison that broadly interpreted the phrase: “exceeds authorized access” te iaciptbyer
use restrictions.

®> Nosal 676 F.3d 858 (“But it is possible to read both prohibitions [“without authorization” and
“exceeds authorized access”] as applying to hackeitsiout authorization'would apply to
outside hackers (individuals who have no authorized access to the computer at' akraads
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Here,and with regard tthe CFAA claim Plaintiff has pled the following‘ln clicking on
Incorp’s online ads without having an actual interest in Incavelssite or services, Defendants
exceeded their authorized access to the Search Engines’ protected comptherggdftheir fraud,
and obtained things of value in violation of 18 U.S.C. 81030(a)§8¢'Amended Complaint, Dkt
Item No. 17 180. The Coumbserves that there are no directlearallegations of “hacking” in
this passage being broadly, “the circumvention of technological access barriers,” not violation
“use restrictions.” Nosab76 F.3d 863. In light dlosal the Court queries howlack of “actual
interest in Incorp’s website” equates with outside or inside hackingrhe Amended Complaint
further alleges that the Defendants used the Search Engines on Google and Yahoo émfiiaudu
click onPlaintiff's ads and to display Defendants’ own gsise, Amende@€omplaint, Dkt Item
No. 17 § 37-44.Again, these factual allegatiofsl to ‘flesh out’ what the Ninth Circuit has

described as hacking atiie specific elements of subsection 1030(a)4).

authorized accesstvould apply to inside hackers (individuals whose initial access to a compute
authorized but who access unauthorized information or files). This is a perfectiplglaus
construction of the statutory language that maintai@e<xfRAA’s focus on hacking rather than
turning it into a sweeping Internptlicing mandate.”

® Further, the Amended Complainticates that Defendant was a “person or entity” (albeit a nof
purchasing one) that did not intend to learn about Plaintiff's services, but “rafh@serosts and
deplete Incorp’s advertising budget”. Id. §29-37. 8unpare Nosal 676 F.3d 857-8'Congress
enacted the CFAA in 1984 primarily to address the growing problem of computemdnacki
recognizing that, “[ijn intentionalltrespassingnto someone else’s computer files, the offender
obtains at the very least information as to how to bigakthat computer system.”Bep. No. 99-
432, at 9 (1986) (Conf. Rep.).”)

" Nosal 676 F.3d 857-8&n 4(“Subsection 1030(a)(4) requires a person to (1) knowingly and (2
with intent to defraud (3) access a protected computevi{ddut authorization or exceeding
authorized acces®) in order to further the intended fra8ke 18 U.S.C. § 1030(a)(4).

® Nosal 676 F.3d 863 (“For our part, we continue to follow in the path blaz&tdkka 581 F.3d
1127, and the growing number of courts that have reached the same conclusion. These court
recognize that the plain language of the CFAA “target[s] the unauthoriaedrpment or

alteration of information, not its misuse or misappropriation.” Shamrock Foods Co. v5&ast
Supp. 2d 962, 965 (D. Ariz. 200&eealsoOrbit One Commc’ns, Inc. v. Numerex Corp., 692 F.
Supp. 2d 373, 385 (S.D.N.Y. 2010) (“The plain language of the CFAA supports a narrow reag
The CFAA expressly prohibits improper ‘access’ of computer informatiaods not prohibit
misuse or misappropriation.”); Diamond Power Int’l, Inc. v. Davidson, 540 F. Supp. 2d 1322, ]
(N.D. Ga. 2007) (“[A] violation fo ‘exceeding authorized access’ occurs where initial access is
permitted but the access of certain information is not permittddt')Ass’'n of Machinists &
Aerospace Workers v. Werner-Masuda, 390 F. Supp. 2d 479, 499 (D. Md. 2005) (“[T]he CFA|
however, do[es] not prohibit the unauthorized disclosure or use of information, but rather
unauthorized access.”).”)
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Accordingly,because hackingas themischief theCFAA sought to remedyhe Court
finds that Plaintiffhas not showthe factsecessaryn its pleadings to establish jurisdictioBee
Laub 342 F.3dat 1093. As such, the Court grafintiff leave to amend with respect to the
CFAA claim®

B. Venue

Despite theitle of their motion, Defendant ésnot appeato argue that this district &n
improper forum under 28 U.S.C. 81391. Rather, Defendants only argue that the Court should
transfer this case for the convenience ofgagies and witnesses under 28 U.S.C. §1404(a),
discussed lateiTo the extent that Defendants do artha this district is impropesuch an
argument would fail because a substantial part of the events which gavehisettionoccurred

within the Northern District of Californic&gee Rodriguez v. California Highway Patrol, 89 F.

Supp. 2d 1131, 1136 (N.D. Cal. 2008Many of these reasomwerlap and are outlined below
with respect to personal jurisdiction
C. Personal Jurisdiction: General and Specificurisdiction
Personal jurisdiction is the ability of a court to exercise dominion over thegpant to
ensure compliance with a judgment. The Fourteenth Amendment's Due Preaeessgirmits
courts to exercise personal jurisdictiover a defendant who hase'ttainminimum contact$with

the forum]... such that maintenance of the suit does not offend traditional notions of fainglay

substantial justice See Int'l Shoe Co. v. Washington,326 U.S. 310, 316, 66 S.Ct. 154, 90 I5Ed,

(1945) and Kulko v. Superior Court of Cal., 436 U.S. 84, 92, 98 S.Ct. 1690, 56 L.Ed.2d 132

® Under Federal Rule of Civil Procedure 15(a)(2), leave to amend is to be given™fmeewhen
justice so requires,” even if the plaintiff fails to request leave to amenitheTextent that the
pleadings can be cured by the allegation of additional facts, the plaiwtfidshe afforded leave to
amendSee Cook, Perkiss and Liehe, Inc. v. Northern California Collection Serv. Inc., 911 F.2
242, 247 (9th Cir.1990).

19 See alsoVanity Fair Mills v. T. Eaton Co., 234 F.2d 633, 639 (2d Cir.1956) (“[I|n cases
involving trademark infringement and unfair competitisnyhere the deceived customer buys th
defendant's product)); s&utter Home Whiery, Inc. v. Madrona Vineyards, L,Mo. C 05-0587
MHP, 2005 WL 701599, *4 (N.D.Cal. Mar. 23, 2005) (“[T]he fact that a substantial number of
consumers ... who reside in this district may be confused by defendant's use of treav
Trois' mark is sufficient to establish th[at] this jurisdiction is a propereémuthe adjudication of
plaintiff's claim”).
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(1978). 326 U.S. 31M®ersonal jurisdiction may be either specific or gen&ed Hirsch v. Blue
Cross, Blue Shield of Kansas City, 800 F.2d 1474, 1477 (9th Cir.198€é3lsq Heliocopteros

Nacionales de Columbia, S.A. v. Hall, 466 U.S. 408, 414 & n. 9, 104 S.Ct. 1868, 1872 &n. 9,

L.Ed.2d 404 (1984). Ae burderof establishing personal jurisdictioasts withthe paintiff.
Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 800 (9th Cir.2004).

Personal jurisdiction in federal court massocomport with Rule 4(k) of the Federal Ruleg
of Civil Procedure, as well as with federal due processidSe¢ 800—01. Under Rule 4(k)(1)(A),
the longarmstatute of the state in which the district court sits must be applied when determini
whether the court has jurisdiction over out-of-state defendants. The Califamgarm statute is
coextensive with federal due process;in this Court, personal jisdiction analysis consists solely

of federal due process analysis. S&swarzenegge374 F.3d at 800-01.

Importantly, and absent formal discovery or an evidentiary heariplgintiff need make

only a prima facie showing that persopalsdiction existsSee Pebble Beach Co. v. Caddy,453

F.3d 1151, 1154 (9th Cir.2006Pebble Beach”) andRio Properties, Inc. v. Rio Int'l Interlink84

F.3d 1007, 1019 (9th Cir. 2002) (“Rio PropertiesSee alspChurch Bros., LLC v. Garden of

EdenProduce, LLCNo. 5:11€v—04114 2012 WL 1155656 *2 (N.D. Cal. April 5, 2012.), and,

Tagqged, Inc. v. Does 1 through 10, No. C 09-0171, 2010 WL 370331 *4, 2010 U.S. Dist. LEX

5428,*11 (N.D.Cal. Jan. 25, 20110
Here,Plaintiff does not contend that the @Cbhias general jurisdictionhus, the issue
before the Couris solelywhetherit can assefrtspecific” jurisdiction for the claimswrising out of

Defendars forumrelated activities! See FDIC v. BritishhAmerican Ins. Co. Ltd 828 F.2d 1439,

1441 (9th Cir.1987)Haisten v. Grass Valley Medical Reimbursement Fund, &4 F.2d 1392,

1396 (9th Cir.1986.
While theoverarching frameworkor personal jurisdiction asks whether a defendant has

minimum contacts with the forustate such that the exercise of jurisdiction “does not offend

1 See Plaintiff's Opposition at p10-11 Dkt No. 46. (“Plaintiff does not contend that the Court h
general jurisdiction, but does contend that the Court has specific jurisdictionidiaer a
Defendants.”)
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traditional notions of fia play and substantial justi¢ethe Ninth Circuit employs a thrg@ong test

to assess specific jurisdictiera testwhich conforms with International Shoe and itsgeny

See SchwarzeneggeB74 F.3d at 802To satisfy minimum contasfor specifc jurisdiction each

of the followingprongs aressessed

(1) The non-resident defendant must a) purposefully direct his activities or consummate spm

transaction wittthe forum, or resident thereof; or b) perform some act by which he purposeful
avails himself of the privilege of conducting activities in the forum, thereby ingdke benefits
and protections of its laws;

(2) The claim must be one which arises out of or relates to the defendant’srébatea-
activities; and

(3) The exercise of jurisdiction must comport with fair play and substantial juisticg must
be reasonable.

See SchwarzeneqggeB74 F.3d at 802 (quoting Lake v. Lake, 817 F.2d 1416, 1421 (9th

Cir.1987).The plaintiff bears the burden of satisfying the first two prongs of thdftdse. plaintiff
fails to satisfy either of these prongs, personal jurisdiction is not estabirstiee forum state. If
the plaintiff succeeds in satisfyirmpth of the first two prongs, the burden then shifts to the

defendant to “present a compelling case” that the exercise ofigtesdwould not be reasonable.

Id. (quoting_Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476-78, 105 S.Ct. 2174, 85 L.Ed.pd

528 (1985)).
Prong One: Whether the Plaintiff has established Purposeful Direction or ¥ailment*?
The first prong of the specific jurisdiction test refers to both purposeful idineznd
purposeful availmentn cases involving tortious conduct, courts most often employ a purposefu

direction analysisSchwarzeneggeB74 F.3d at 802. In cases involving contracts, the purposeful

availment analysis is1ost oftenapplied.See for e.g Doe v. Unocal Corp., 248 F.3d 915, 924 (9th

2 The Ninth Circuit has noted that the “purposeful availment” prong, “[d]espite its.labe
includes both purposeful availment and purposeful direction. It may be satisfied by purposefu
availment of the privilege of doing business in the forum; by purposeful directionofiestat

the forum;or by some combination theréo¥ahoo! Inc. v. La Lige Contre Le Racismd33 F.3d
1199, 1206 (9th Cir.2006) (en banc).
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Cir.2001). Recause the parties have framed the false advertising claim as toomolust; the
Court will apply the purposeful directi@nalysisto the facts in suit®

Thus,in casesounding in tortas here, courts typidglinquire whether a defendant
“purposefully diret[s] his activitiesat the forum stategpplying an ‘effects' test that focuses on th
forum in which the defendant's actions were felt, whether or not the actiorsetiiesnoccurred

within the forum.”Yahoo! Inc. v. La Ligue Contre Le Racism83 F.3d 11991206 (9th

Cir.2006) (en banc) (quotingcBwarzeneggeB74 F.3d at 803 he “effects” test, which is based

on the Supreme Court's decision in Calder v. Jones, 465 U.S. 783, 104 S.Ct. 1482, 79 L.Ed.Z

(1984), requires that “the defendatfiegedlymusthave (3 committed an intentional act, (2)
expressly aimed at the forum state, (3) causing harm that the defendant kikelg to be

suffered in the forum state.” Brayton Purcell, 606 F.3d at 1128 (quoting Yahoo!, 433 F.3d at 1

1. Intentional Act
Here,the first condition is conceded by Defendant in so farttreak has been intentional
acts ofpublication by Defendant of internet advertisements about its own products and s&rvicy
The Court agreesl ntent” refers only “to an interd perform an actual, physical act in the real

world, rather than an intent to accomplish a result or consequence of that adohBtascell, 606

F.3d at 1128. Thusrespective of whether the interradvertisementare falsgor not),the act of
publication on the website is enough.
As tothe remaining requiremend$ Calder recentNinth Circuitcases arenstructiveas

reflected byMavrix Photo, Inc. v. Brand Techs, Inc., 647 F.3d 1218, 1230 (9th Cir. 2011)

(“Mavrix”) cert. denied, 132 S. Ct. 1101 (2012).

3 The Court observes that while the argument has not been framed as a purposefehtuaie,
it is worth noting that the court ¥iahoo!did indicate that there may be a degree of overlap
between the two forms of analys&shoo! Inc, 433 F.3d1206 In the Court’s view, and if the
federal advertising claim had been framed as one sounding in contract becausmefade
sales to California residents, which diverted sales away ffamti, this would tend to trigger
purposeful availment analysis. Perhapsigwghat the Ninth Circuit hinted at when it said that
this prong may be satisfied by ‘some combination thereof.’ 1d.

14 Defendant intimates in its brief that it onlyntests the second and third prorfsse
Defendant’s Motion, at p12 Dkt No. 43.
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2. Expressly Aimed

The ‘expressly aimed’ conditiomas addressed in tivavrix case. Therghe court held

that adistrict courtin Californiahad jurisdiction over the defendant despite both padingin
statesoutside of California. 647 F.3d at 1221--2Fhe plaintiff (Mavirx),a celebrity photo agency
with its principal place of business in Miami, brought a copyright infringenaiatnain California
against an Ohio corporati¢Brand). Mavrix alleged that Brarithd posted plaintiff's copyrighted
photos on its commercial, interactive webdite Because Mavrix hadlleged copyright
infringement, a tortike cause ofction, the court found that ‘purposeful direction’ was the props
analytical framework- andheld that the expressming element was satisfieldl.

The Ninth Circuit looked t€alderandKeetonv. Hustler Magazine 465 U.S. 770, 104

S.Ct. 1473, 79 L.Ed.2d 790 (1984), noting that the defendant (Brand) had sought to advertise
the web and attract nationwide audiences for commercialgaciuding California.See Mauvrix,
647 F.3d at 1229-30. Because Brand had cultivated a nationwide audiecaamercial ga,

the court found that consumption of its products (via the internet) could not be described as
“random,” “fortuitous,” or “attenuated See Burger King, 471 U.S. at 486, 105 S.Ct. 2174, and,
therefore, that minimum contacts with a statech as Californiagxisted

To satisfy the “expressly aimed’ requiremahte_Mavrix court alsadiscussedhe sliding

scale analysis Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119 (W.D.Pa.194n) —

analysisapplied to internet website cases &oltbwed in theNinth Circuit. See Cybersell, Inc. v.

Cybersell, Inc.130 F.3d 414, 41819 (9th Cir.1997).

At one end of the ste areactive sites “where a defendant clearbed business over the
Internet”—and €nters into contractwith residents of a foreign jurisdiction that involve the
knowing and repeated transmission of computer files over the Internet” — supplortspersonal
jurisdiction.Mavrix, 647 F.3d at 1229-3CEMmphasis AddejlAt the other end, afgassive sites
“where a defadant has simply posted information on bhieernet Web sitewhich is &cessible to
users in foreign jurisdiction,” and which d@ot support personal jurisdictioid. Under the Zippo
analysis, the availability of jurisdiction thusdetermined by examining the “level of interactivity

and commercial nature of the ezacige ... that occurs on the vgéb.” 1d.
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In applying the above principles, the Court finds that Defendant’s intentiosavace
expressly aimed at Plaintiff for thellimving reasons.

First, Defendant haased a highly interaiwe Incsmart Website to target California
consumers. This view is borne out by the uncontroverted factual allegations in the Hosenfe
declaration- particularly the Defendant’s website exh#hivhich are incorporated into the
declaration. SeeRosenfeld Decl. 119-10 Exs. GH. Defendant’s website is highly interactive
because it offerCaliforniaspecific rvices to California consumers (includit@glifornia
registered agent services abalifornia corporate formation servigetd. 110 & Ex. H.
Consumers can purchase Incmsart’s services directly through Incsmizntzstive website
through a typical ‘shopping carnd cleckout procedurdd. 19 & Ex. G. Furtherhe Incsmart
Website contains 218 different web pages that offer Califapéific services or otherwise
discuss Californiald. Y13 & Ex. I. All thesefacts are not contested by Defendantpailvhichare
telling against Defendant’s position due to the “levahtdractivity and commercial nature of the
exchange'that occurs on thevebsite.ld. See Mavrix, 647 F.3d at 1229-30.

Secondthefactsin this casdear a resemblance withe KeetonandMavrix casesThe

latter has been discussed, abolethe former Keeton DefendantHustlerwas sued for libel in

New Hampshire despite no other contacts in the forum jurisdiction. While the courtiedrhbat
the circulation in New Hampshire was not enough to establish generaigumisdthe court did
find specifc jurisdictionbecause Hustldrad “continuously and deliberatelgkploited the New
Hampshire markend thus “musthave]reasonably anticipatiebeing haled into court there in a
libel action based on the contents of its magazimemed at a nationwidaudienc€. Keeton at
781, 104 S.Ct. 1473.

TheKeetoncase wagollowed in Mavrix, where the courdlsoheld that Brand

“continuously and deliberately exgited” the California markehroughits interactivewebsite via

targetedadvertisements to Californian consumers (albeit third party advertis§neMigvrix, 647

15 Defendant, Brand allowetttird parties to advertisgobs, hotels, and vacations in California on
its website along with “thirgbarty vendors” who soltickets to Californiaevents on its website. It
also employeé Califarnia firm to design its website, which hhds business relationships with a
Californiabased national news organization. While the court held that the “highly interacti
website did not confer general jurisdiction”, the third party advertisemenésaeasidered a
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F.3d at 1229-30The fact that the advertisements tardealifornia residents indicated that
Brand knew—either actually or constructivelyabout its Californiaiser base, and that it exploited
that base for commercial gain bselling space on its website for advertisem&nts*®

Similarly, here,Defendant Incsmart has “continuously and deliberately exploited” the
California market with its websit&he fact that consumers can purchase Incmsart’s services
directly througha websiteusing a typical ‘shopping cart’ and checkout procedure, coupled with
218 different web pages that offer Califorisigecific services or otherwise discuss Califoterads
to suggest that the websuasdeliberatelydirected at the forurstate See Rosenfeld Decl. 19
andl3, Ex. . & Ex. GAs such Defendant had actual knowledge about its California user base
and must have “reasonalanticipate being haled into courfor the false adversing claimbased
on the content on Defendanti®bsitefor Californiaspecific servicesSee Keeton at 781, 104
S.Ct. 14737

Third, the Court is not persuaded by Defendant’s assertion that there has been no “exf
aiming” by Defendant because Plaintiff is not a forum residged.Defendant’s Motion at p12
Dkt Item No43. Defendant’s bald proposition is not analyzed in the confekedVavrixcase,
nor Keeton— both of which held that@istrict courtmayhave jurisdiction irrespective of where thq
plaintiff and defendant reside. While these cases involved copyright infringamdefamt@on,
respectively, there is no reason why these holdings should not be extended to falsgragverti
claims. Like a trademark claim, a false advertising claim stems from the same fedetal-statu

namely the Lanham Act. Both claimss the parties agreeare claims ‘sounding’ in tort so to

deliberate exploitation of “the California market”; and thus affordedigp@arisdiction. See
generally Mavrix, 647 F.3d at 1226-31.

18 Seealsq Brayton Purcell, 606 F.3d at 1130 (nonresiaifendant subject to specific
jurisdiction “had every reason to believe prospective clients in [the forum] waailthsevebsite—
indeed, attracting new business was the point”).

" Moreover, and in the Court’s view, the exploitation of the commercial gain is everamuesin
this case than Mavrix because Defendant is engaging in contracts with Calresidients. This is
not a case where there has been indirect benefit from ‘third party advefasersevenue drawn
from them); rather, it is one wheeDefendant allows for an interactive website which cultivates
“nationwide audiences for commercial gain”, including CaliforBiee Mavrix, 647 F.3d at 1229—
30.
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invoke purposeful direction analysis, which tends to show that a false advertigmglotauld be
treated much like other claims under the Lanham Act with respect to persasditjion
Likewise, a false advertising claim also besmmesimilarities with a defamation claim in so far
that falsitycanunderlie boththesecauses of actioff This, too, would tend to show that courts
should be permitted texercisgurisdiction overfalse advertising claimgrespective of the
parties’ residencySee Keebn 465 U.S. at 772, 104 S.Ct. 1473.

As acorollary of the above, the Courtaguallynot persuaded by Defendamnsisecific
argument that Plaintiff “has not submitted any admissible evidence that any tatémesd
contained on [Defendant’s] website are false or misleadBeg’Plaintiff's Reply at p7, Dkt Item
49. This argument isnisplacedbecaus®efendant wronglgeeks to take the present analysie
assessment dfie substative merits of the claimlhat agument does not carry weight at the ‘fron
end’ of these proceedings; ever more so where Plaintiff need only npaikesafacieshowing of
jurisdictional facts (which is all that is required faptiors such as the presgntee Doe v.
Unocal Corp.,248 F.3d 915, 922 (9th Cir.2001).

In sum,the Due Process Clauskould ‘hot readily be wielded as a territorial shield to

avoid interstate obligations that have been voluntarily assuritedSee Burger King 471 U.S. at

473-74, 105 S.Ct. 217%hereforeand for the reasons stated above, this condition is satisfied.
3. Causing harm that the defendant knows is likely to be suffered in the forum
state.

The finalCaldercondition requires that Plaintiff show thasafficient level of

jurisdictional harm in théorum stateSee Yahoo!, 433 F.3d at 1206. This element does not
require that the “brunt” of the harm be suffered in the fojunsdiction Importantly, f a
jurisdictionally sufficient amount of harm is suffered in the forum state, it doesatter that even
more harm might have been suffered in another dthteat 1208. This was the holding_in Yahoo!,

which was buttressed by the Supreme Court’s holdiri(eieton, wherehe Court sustained the

18 A similar analogy was intimated by the courtavrix between a copyright claim and
defamation claim) Mavrix, 647 F.3d at 3Q‘The Court's decision ideetonis directly relevant.”)
14
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exercise of personal jurisdiction in New Hampshire even though “the bulk of the harmedcc
outside New Hampshireldl. Seealsg Mavrix 647 F.3d 1218, 1231.

Here,Defendant's intentional act hdereseeable féects” in the forum Specifically, it is
foreseeable thatl&ntiff would be harmed bipefendant’s sales of incorporatiand registration
services in so far that false advertising by Defendantviolation of the Lanham Act may

“possibl[y] decreaserofits” of Plaintiff's businessSee Brayton Purcell, 606 F.3d 1128ee alsq

Sanho Corp. v. Cimo Technologjdsc.2012 WL 3075094, N.D.Cal., Jul. 30, 2012.

To reinforce the Court’s view on harrhgetpresent case is also analogous to Mavrix
There anddespite plaintiff's principal place of business being in Floridlae-court held that it
was “foreseeable” that economic loss would be “inflicted” in California becafudefendant
posted photos on the defendant’s website causing copyright infringement. The cbertHeid
that defendant’s actions “destroyed Califorbased value” which was a “jurisdictionally
significant amount’Mavrix 647 F.3d 1218. Similarly, here, Defendant alkesgedlydiverted
sales away frorlaintiff by allegelly making false advertisementsallowing for California
consumers to enter into contracts with Defend@latintiff has made a prima facie showing of suc
harm, and anything more would only take the motion for personal jurisdiction into substantive
merits analgis Accordingly the foreseeable harm elementmade out; and with that, prong one

of the test espoused 8thwarzenegges alsosatisfied.

Prong Two: Whether the claims arise out of or relate to Defendant’s forunrelated
activities

In order to satisfy the second prong of the thp@gSchwarzeneggeest, Plaintiff must

establish that the contacts giving rise to purposeful direction are thoggvehase to the current
claims Bancroft 223 F.3d at 1088 he Ninth Circuit relieSon abut fortest to determine whether
a particular claim arises out of forarelated activities and thereby satisfies the second requirem

for specific jurisdiction.Ballard v. Savages5 F.3d 1495, 1500 (9th Cir.1995eealso, Rio

Props. v. Rio Irt Interlink, 284 F.3d 1007, 1021 (9th Cir.2002) (holding thefeddant's contacts

in California—namely its interactive website and direct sales to California consumessilted in
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the alleged violation of plaintiff's trademark at isshes the actin arose out ofefendant’s
contacts with California.)

Plaintiff asserts that itslaims arise out of Defendants’ Galinia-related contactévhich
have been addressed above with respect to the first p&pepifically, Plaintiff asserts that the
falseadvertising claim arises out of f2adants’ advertisements on tilesmart Website, which
specifically target California consumers by offering Califomelatedservices (e.g. California
registered agent seces, California incorporatiogervices)See Amendal Complaint, Dkt Item
No. 17 167. Plaintiff hasfurtheralleged that Defendants’ advertisements about these Californiz
relatedservices were falséd.

Defendant asserthat because there are insufficient contacts with California, Plaintiff's
clams cannot arise out of any forum related activitidseargumeniwhich goes to the second
prong, ‘piggy-backs’on theargument made on the first prong. This has been addressed atbovd
length Since both argumentse and fall together and because the Defendant’s argument on t
first prong was rejectedit also fails on the second prong.

In addition, the court is persuaded by Plaintiff's argument. As discussed abowaumi
contacts with the forum state do exist because Defendant targdifediaconsumers Plaintiff
need onlyprovide a prima facie showing of a claim to estahtishsonal jurisdictionWith respect
to the false advertising claim, it is clear that the claim arises from Defendantisescvia its
internet website Becausehere are sufficient activities by Defendant in California of which the
claim arisesthis prong is also satisfied.

Prong Three: Whether the exercise of jurisdiction is reasonable and comportgith
fair play and substantial justice

Given that Plaintiflhas satisfied therst two prongs Defendant mushow present a

compelling case that other considerations render jurisdiction unreas@ed@ole Food Co.,

Inc. v. Watts, 303 F.3d 1104, 1114 (9th Cir. 2002). To thatend{s consider severtctors
when making this determination: (1) the extent of the defendant’s purposefulcinberjato the
forum state’s affairs; (2) the burden the defendant of defending in the forum; (3) the extent of

conflict with the sovereignty of thdefendant’state; (4) the forum state’s interest in adjudicating
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the dispute; (5) the most efficiepidicial resolution of the controversy; (6) the importance of the
forum to the plaintiffs interest iconvenient and effective relief; and (7) the existence of an

alternative forumSee CE Distrib., LLC., 380 F.3d at 1112.

The above factors are addressed as follows.

(1) Purposeful interjection into the forum state’s affairs

Here, Defendastspecifically targeted California consumers by adverti§iatifornia-
specificservices through itsighly interactive website&see Rosenfeld Ddc 1910 & Exs. GH.
Much of the discussion made earlier with respegurposeful availment is equally applicable to

this analysisSee Dole Food Co., In¢.303 F.3d at 1114-15.

As such, this factor points heavilgwards Plaintiff- a view thats buttressed by the

holding inZieglerv. Indian River County, 64 F.3d 470, 476 (9th Cir. 1995), where the court he

thatonce purposeful availment has been established, the forum's exargigsdiction is
presumptively reasonable.

(2) Burden on the defendant of defending in the forum

Unless the “inconvenience is so great as to constitute a deprivation of due proadss, it

not overcome clear justifications for the exercise of jucon.” Panavision Int'l, L.P. v. Toeppgen

141 F.3d 1316, 1323 (9th Cir. 1998). In particular, where the defendant i®apeak and read
English ands located inclose geographic proximity to the forum, this factor does not weigh

against the exerasof jurisdiction.See Dole Food Co., Inc., 303 F.3d at 1115. Modamalmances

in communications and transportation hal@signficantly reduced the burden bfigation in

another country-fet alone an adjacent staee Sinatra v. Nat'| Enquireinc., 854 F.2d 1191,

1199 (9th Cir.1988).

Defendant is a company that not only providpscific advertising in the state of
California, but many other states throughout the country. No evidence has beergroffer
indicate that Defendant is without nmsao litigate this case, other than assertions made in
Defendant’s motions that IncSmart is a “small business...of modest m&agDefendants’

Motion, Dkt No. 43 Moreover, givermodern advancea communicationthe inconvenience on
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Defendant is lesseneBecause arguments going to thistéedave not risen to the level loéing
SO great as to constitute deprivation of due process, this favor is viewed as neutral

(3) Extent of conflict with the sovereignty of the defendant’s state

Defendant fails to make any real argument of this factor; dtlaer $tating that it is neutral
and that no apparent conflict exists. Plaintiff, on the other hand, argues that theabDefeas
failed to make the necessary showing for this faetan argument that the Court leans towards in
the reasonableness calculus.

(4) Forum state’s interest in adjudicating the dispute

California has a strong interest in redressing misconductattgats its citizens, in
particularfor false advertising where California courts have held that it is a pararaoncern to

protect its citizens from deceptioBee IndianaPlumbing Supply, Inc. v. Standard of Lynn, Inc.,

880 F. Supp. 743, 749 (C.D. Cal. 1995yen where none of the pias is a California citizen, this
factor will weigh in favor ofurisdiction where the misconduct occurred in California and affectad

CaliforniaconsumersSee Allstar Mktg. Group, LLC, 666 F. Supp. 2d at 1125, Nissan Motor Ca.

Ltd. v. Nissan Computer @o., 89 F.Supp.2d 1154, 1161 (C.D.Cal.200Q@4{ifornia has a strong

interest in protecting its citizens from trademark infringement and comsiongision.”)

As has been addressed earlier, the Amended Complaint alleges that Defensklgts fal
advertisedhat theyoffered various California registered agent services. These adverttsemen
targetedCalifornia residentsPlaintiff rightly argus thatCalifornia has a strong interest in ensuring
that California registeredgents are qualified ®erve as regisred agentghat they fulfill the
obligationsprescribed by California layand that no confusion exiss to the ability of a company
(Incsmart) to lawfully provide the services it purports to make on its websitelcAstsis factor

weighsin favorof the exercise glrisdiction. Cf, Keeton v. Hustler Magazine, 465 U.S. 770,

780-781, 104 S.Ct. 1473, 1481-82, 79 L.Ed.2d 790 (1984) (holding, albeit in defamation, that
where defendant circulates magazines in a state, it must reasonably anticipatmgrienie

truth of its publicationsind that the state will have an interest in adjudicating the digpute.
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(5) Most efficient judicialresolution of the controversy
This factorfocuses on the locatiaf the evidence and witnessés recent years, fis no
longer weighed [as] heavily” given the modern advancesnmuanication and transportation.

Panavision, 141 F.3d at 13@3ting Caruth v. International Psychoanalytical Ass'n, 59 F.3d 126

129 (9th Cir.1995)). While Defendant contertlaiat their witnesses and evidence are located
primarily in Nevada, Rintiffs contend thatit plans toseek disceery and callvitnessegrom
Google, Yahoo!andCalifornia UPS Stor@), all of whom are based in the forum state
California

Plaintiff also asserts that requiringat refile a lawsut in Nevada would only serve to
delay the resolution of this case. Given tRktintiff first filed thislawsuit in September 2011,
thereis some merit in this argumenespeciallywhere,on the eve of default judgment,
Defendants Counselppearedor Incsmart, and the parties agreed to a stipulated order allowing
the matter to proceedsee Stipulated Order Dkt No.39.

Consequently, this factor is neutral in assessing whether exercisiricjtiois over
defendants is reasonable.

(6) Importance of the forum to the plaintif§ interest inconvenient and effective relief

While plaintiff's convenience is not of paramount importanices still a factor that the
courts must addres$ee Dole Food Co., 303 F.3d at 111Again, it is important to reiteratthat
this matter commenced September 2011 and there has been no formal response to Plaintiff's
Amended ComplaintAs stated abovd)efendant’s counsel contacted Plaintiff the eve of
motion for default judgment and agreed to a stipulated aittaving for the matter to proceeld.
Forcing Plaintiff to nowre-file and recommence an action in anotteeum would be inconvenient,
particularly given the delay that would be causeRIlgntiff. This facor weighs in favor of
exercising jurisdiction.

(7) The existence of an alternative forum

Plaintiff concedes this fact@inceNevada is a viable alternative forum. SB&intiff's

Opposition, at p18 Dkt.
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Conclusion onreasonableness factors

While the last factogoes tadDefendant, the remaining factors are either neutral oinfall
Plaintiff's favor— particularly, the first factor and fourth factors of the reasonabkealculus As
such, Defendant hamot presentd acompelling case that l¢r considerationsender jurisdiction
unreasonable.

Accordingly, the Court dismses Defendant’s motion for lack of personal jurisdiction ang
concludes thgpartiescan proceed this matter in the Northern District of California.

D. Personal jurisdiction over David Oliver, Michael Lasala and JoAnn Oliver

Given that the Court can exercise jurisdiction over Incsmart, iffialds that jurisdiction
can be exercised over the directoficersof Incsmart- namely David Oliver and Michael Las.

See generally Allstar Mktg. Group, LLC v. Your Store Online, LLC, 666 F. Supp. 2d 1109, 112

23 (C.D. Cal. 2009) (stating that a commercial website through which sales dfiimgrproduct
were made to customers in forum state, remdent corporate officepurposefully directed
conduct toward forum state).

The Court finds, however, that Plaintiff has not providgatima facie showing of
jurisdictional facts to withstand the motion to dismusth respect to JAnn Oliver. See Ballard v.

Savage65 F.3d 1495, 1498 (9th Cir.1995gealsoAT & T v. Compagnie Bruxelles Lambert, 94

F.3d 586, 588 (9th Cir.1996). As such, the Cguaints Plaintiff leave to amend.

E. Transfer Motion

The Court next turns to Defendant’s motion to transfer theseeedings ttNevada. To
determine the merits of this motidhge Court applies 28 U.S.C. § 1404(a). That provision
provides: “For the convenience of parties and witnesses, in the interest of pslistict court
may transfer any civil action to any other district or division where it nfiglie been brought.”

Section 1404(a) affords a court broad discretion to transfer a case to anothevehstire

venue is also prope®eeg e.g., Sparling v. Hoffman Constr. Co., 864 F.2d 635, 639 (9th Cir.198

A court must “adjudicate motions for transfer [of venue] according to an ‘indivaahlcasdsy-

case consideratioof conveni@ce and fairnessJones v. GNC Franchising, Inc., 211 F.3d 495,
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498 (9th Cir.2000) (quoting Stewart Org. v. Ricoh Corp., 487 U.S. 22, 29, 108 S.Ct. 2239, 10!

L.Ed.2d 22 (1988)).

In deciding a motion to transfer venue, the court must weigh multiple factorg]imgl(1)
the plaintiff's choice of forum; (2) the convenience of the parties; (3) the convemikttie
witnesses; (4)he location of books and records; (5) which forum's law applies; (6) the interest;
justice; and (7) administrative considéoas. Seealsq Jones, 211 F.3d at 498-99.

The burden is on the moving party to establish that a transfer will allow a case¢egr

more conveniently and better serve the interests of justiceC8eemodity Futures Trading

Comm. v. Savage, 611 F.2d 270, 279 (9th Cir.1939X, Inc. v. Trik Stik, Inc., 708 F.Supp.

1551, 1555-56 (N.D.Cal.1988) (“In seeking to transfer a case to a different distrifetneate
bears a heavy burden of proof to justifig necessity of the transfer.”)

(1) The plaintiff's choice of forum

The plaintiff's choice of forum should not be easily overturitedCourts must treat

transfers for convenience as an exceptional tool to be employed speBiegin re Air Crash at

Taipei, TaiwanNo. 01 MDL1394-GAF, 2003 WL 25781233, *1 (C.D. Cal. Mar. 27, 20@3).

plaintiff's choice of forum is rarely disturbed, unless the balance is strionfglyor of the

defendant.See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 91 L.Ed. 1055 (1947);

and_Lou v. Belzberg, &3F.2d 730, 739 (9th Cir.1987).

Here, Defendant argaehat this factor should be afforded less weight because Plaintiff i
not a California residenflthough there is some merit in this argument, it does not mean that tH
is no weight in Plaintiff's chaie of forum. Even thougRlaintiff is a Nevada corporation, it is
regisered to conduct business in tBate of California and to serve as a commercial registered
agent in CaliforniaSee Rosenfeld Decl. 116-17 & Exs. K-Plaintiff generags a significat
portion of its business from Californi@ee Declaration of Tennie Sedlacefd, Dkt No. 48
(“Sedlacek Decl.”)There has also been alleged deception of California consumers giving rise
the Lanham Act claim in the forum jurisdictionThus, contrar to Defendaris argument, Piatiff
has significant connections to California to rebut Defendgdsition. This vindicates Plaintiff's

choice of forum and sways this factoritsfavor.
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would tilt towards Defendant.

Two types of witnesses exist for the purposes of this faepparty withesssand b) non-
party witnessesBoth are relevant to the present motion to transfer. But, as outlined below, ea

has varying weight when considering this factor.

a)

b)

(2) The convenience of the parties

Both parties reside in Nevada. Whihey each have contacts in California, this factor

(3) The convenience of the witnesses

Party Witnesses: Defendant argues that all the party witnesses reside ia,Nestaus
transfer is appropriate. Plaintiff cites recent dase however, which finds that
(in)convenience must be demonstrated through affidaSipecifically, the affidavimug
state:*who the key witnesses will be, and what their testimony will generally include.”

Adoma v. Univ. of Phoenix, Inc., 711 F.Supp.2d 1142, 1151 (E.D.Cal.2010). Given thg

the burden for transfer is on the moving party, it follows that the moving party should b
required to demonstrate the particulars noted in the Ad@®s& Defendant’s failure to do
sq, in this casedoes not suppoits motion for transfet?

Non-Party Witnessedn balancing the convenience of witnesses, “the convenience of n(
party witnesses is a more important factor than the convenience of party esthistetz

v. U.S. Life Ins. Co. irCity of New York 674 F. Supp. 2d 1141, 1147 (C.D. Cal. 2009).

Here,Defendants have failed to identify any npary witnesses that would be
inconvenienced by this litigation. By contrast, Plaintiff has identified semergparty
witnesses located in California. For exam@®eogle, Inc., based in Mountain View, CA,
and Yahoo! Inc., based in Sunnyvale, CA — both of whom Plaintiff expaittestify
about Plaintiff'sonline advertising progransee Rosenfeld Decl. 15 & Exs. A,B and E.
In addition,Plaintiff hasidentified both the UPS Store (located in Dublin, CA) and

Incsmart’s purported California Affiliate to tefstiabout Defendants’ rentatailbox the

19 See alsg Skyriver Techn. Solutions, LLC v. OCLC Online Computer Library Ctr. ., Inc., No.
CV 10-03305 JSW, 2010 WL 4366127, at *3 (N.D.Cal. Oct.28, 20QNhbting that “the
convenience of a litigant's employee witnesses are entitled to little weightbdit@mants are able
to compel their employees to testify at trial, regardless of forum”).

22

Case No. C 1-tv-4660EJD
ORDERDISMISS MOTION FOR LACK OFPERSONAL JURISDICTION AND TRANSFER

ch

[4%




United States DistrictCourt
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O W 0o N O 0N WwWN B O

use of that mailbox to accept service of legal documents and the affiliatéfegtian to

serve as aommercial registered agent in California, along whii revenue deriveiiom

that serviceld. This evidence will no doubt be highly relevant and potentially dispositive

of thismatter.

Because severabn-partywitnesses do exist in Califaan— and since the convenience of non-

partywitnesses is an important consideratioBefendant’s position is further weakened by the
facts going to this factor.

(4) The location of books and records

Both parties indicate that location of documentary eviddoes not weigh heavily; ever
moreso where advancés technology have made it easy documents to be transferred to distan
locations.See Metz, 674 F. Supp. 2d at 114%owever,Plaintiff does point out that Defendant
has not particularized the location of documents anditheulty of transportéion of those
documents in declaratidorm. Again, this would cut against Defendant in so far that there are
facts supporting the discharge of Defendant’s bufdetransfer.

(5) Which forum's law Applies and predominates

The fifth factor addresses which forum’s law applieh®glaintiff's claims. Wherelaims
are gounded in federal statutory lanas some of the claims are herthis factor carries little

weight.See Allstar Mktg. Group, LLC, 666 F. Supp. 2d 1109, 1133 (C.D. Cal. 2009) (applying

little weight to fifth factor where plaintiff’'s claims were primarily trademarl anpyright claims.)
With respect to Plaintiff's state law claims, this Court is arguably more familiar than a

Nevadacourt with Galifornia’s choiceof-law rules— which will determine whether Plaintiff's

claims should be adjudicateider California or Nevada lawregardless of whether the case is

transferredld., at 1133 n.54Seealsq Costco Wholesale Corp., 472 F.Supp.2d 1183, 1191

(S.D.Cal.2007)).

Thus,as to the state claims, this factor weighs sligagginst transferring this case.
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(6) The interests of justice

“The ‘interest[s] of justice’ include such concerns as ensuring speatdy trying related
litigation together, and having a judge who is familiar with the applicable lawdryabe.'See
Allstar Mktg. Group, LLC, 666 F. Supp. 2d at 1134 (quoting Heller Financial, Inc. v. Midwhey

Powder Co., Inc., 883 F.2d 1286, 1293 (7th Cir.1989)).

This matter commenced in September 201liere has been no formal response to
Plaintiff's Amended Complaint. As stated earlier, Defendant’s counsel contacted Plaintiff on t
eve of motion for default judgment and both agreed to a stipulated order allowihg foatter to
proceedSee Stipulated Order, Dkt Item No. 40. If this proceeding is transferred to another, fo
it would only delay the litigation. Tus, this factor weighs agairtsansfer.

(7) Administrative considerations

Typically, alministrative conglerationssuch as docket congestjare given little weight

in asessing the grawf atransfermotion See Gates Learjet Corp. v. Jenséd3 F.2d 1325, 1335

(9th Cir.1984) cert. denied, 471 U.S. 1066, 105 S.Ct. 2143, 85 L.Ed.2d 500 €830
Allstar Mktg. Group, LLC, 666 F. Supp. 2d at 1134hile little weight is giventhe median case

time for actions in this district is @sntially the same for cases in the District of Nev&aa
Rosenfeld Decl. 18 & Ex. Mror cases that require coaxtion, the median casiene until
resolution is also essentially the samae Accordingly, this would be neutral and thus does not
favor Defendans motion

Conclusionon Transfer Motion

Because the above factors tilt towards Plaintiff, the necebsatgn imposed on
Defendantas not been dischargaddthe motion to transfer the proceedings is dismisSed.

generally STX, Inc. 708 F.Spp. at 1555-56 an@ulf Oil Corp. 330 U.S. at 508.
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[1l. CONCLUSION

For the reasastatedabove, Defendants’ motion to dismiss for lack or personal
jurisdiction, or, in the alternative to transfer the venue to the District of Nesvddaiedwith
respect to Incsmart, David Oliver and Michael Lasala.

Defendants’ motion to dismiss for lack of perabjurisdiction isgrantedwith respect to Jo
Ann Oliver.

The CourtalsograntsPlaintiff leave to amend with respect to subject matter jurisdiction
(i.e. the Computer Fraud and Abuse Aletim) and personal jurisdiction with regard to Jo Ann
Oliver.

IT IS SO ORDERED.
Dated: August 24, 2012

=00 Qfus

EDWARD J. DAVILA'
United States District Judge
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