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19 In this employmentelated action brought by Plaintiff Richard Curry (“Plaintiff’ or
20 “Curry”) against Defendants Natividad Medical Center and the County of Mgngeollectively
21 “Defendants”), presently before the Court are the parties’ enmé®ns for summary judgment.
22 The Court found these matters appropriate for decision without oral argument puwdiar#lt
23 Civil Rule 7~1(b), and previously vacated the corresponding hearing date. Having fully réviewg
24 the parties’ papershe Court will grant Defestants’ Motion for Summary Judgment, andl deny
25 Plaintiff’'s Motion for Summary Judgment.
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Background

On or around May 30, 2008, Plaintiff began to be employed by Natiwidalical Center
(“NMC"), a department wholly owned and operated by the County of Mont8especl. of
Gerald A. Emanuel Ex. A. Plaintiff was hired as a temporary Management Sgienittie
Information Systems Department; his letter of hire statesithdtourly rate of pay would be
$36.236.d. On or around August 15, 2009, Plaintiff became a permanent employee as a Hos
Network and Systems Engineer also in the Information Systems Deparain&nt. B. His letter
of hire for this position states that his hourly rate of pay would be $37.088¢eiceceived a
biweekly salary of $2966.48, Decl. of Stacey Scherer { 3. On or around August 14, 2010, Pla|
received a raise in his salary to a biklgdevel of $3129.201d.

Plaintiff was placed on leave pending an investigation between November 18, 2010 an
December 3, 2010, and was on medical leave between December 4, 2010 and Januarid3, 20
1 4. On July 13, 2011, Plaintiff was again placed on leave pending an investigation; he took
medical leavehereafteiand never returned to work at NM@. On or around March 16, 2012,
NMC terminated his employmerid.

On August 12, 2011, Plaintiff filed suit against Defendants in Monterey County Superid
Courtalleging four causes of actioBeeCompl., Notice of Removal Ex. A, Docket Item No. 1.
Plaintiff brought forththreeclaims ofCaliforniaLabor Code violations for failure to pay overtime,
failure to pay meal and rest bregkad pay stub violatiores well as onéderalclaimfor failure
to pay overtime pursuant to the Fair Labor Standards Act (FLSA), 29 U.S.C. 8 26, This

lawsuitwas removed to this Court pursuant to 28 U.S.C. § 1441.

Il. Legal Standard
A motion for summary judgment should be granted if “there is no genuine disputengs tq
material fact and the movant is entitled to a judgment as a matter of law.” Fed. R. &%(a);

Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1134 (9th Cir. 2000). The moving party bears the
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initial burden of informing the court of the basis for the motion and identifying the portions of t
pleadings, depositions, answers to interrogatories, admissions, or affidavitertitmstrate the

absence of a triable issue of material f&&lotex Corp. v. Cagtt, 477 U.S. 317, 323 (1986).

If the moving party meets this initial burden, the burden then shifts to the non-moving {

to go beyond the pleadings and designate “specific facts showing that tagyenigine issue for

trial.” Fed. R. Civ. P. 56(e); &otex 477 U.S. at 324. The court must regard as true the opposing

party’s evidence, if supported by affidavits or other evidentiary mat@edbtex 477 U.S. at 324.
However, the mere suggestion that facts are in controversy, as well as cgnchupeculative
testimony in affidavits and moving papers, is not sufficient to defeat sumotdgmentSee

Thornhill Publ'g Co. v. GTE Corp., 594 F.2d 730, 738 (9th Cir. 1979). Instead, the non-movin

party must come forward with admissible evidence to yatif burden. Fed. R. Civ. P. 56(sge
alsoHal Roach Studios, Inc. v. Feiner & Co., Inc., 896 F.2d 1542, 1550 (9th Cir. 1990).

A genuine issue for trial exists if the non-moving party presents evidence frain avhi
reasonable jury, viewing the evidence in the light most favorable to that party,resalve the

material issue in his or her favéinderson v. Liberty Lobby, Inc477 U.S. 242, 248-49 (1986);

Barlow v. Ground, 943 F.2d 1132, 1134-36 (9th Cir. 1991). Conversely, summary judgment r|

be ganted where a party “fails to make a showing sufficient to establish thereeasof an
element essential to that party’s case, on which that party will bear the béptenfat trial.”

Celotex 477 U.S. at 322.

. Discussion

A. State Law Claims (First, Third, and Fourth Causes of Action)

arty

nust

The parties have agreed that, due to NMC'’s status as a department of Monterey Geunty, t

California Labor Code provisions pertaining to breaks and overtime are not viabés @d action

in this matter SeeCaliforniaCorr. Peace Officers’ Ass’n v. State89 Cal. App. 4th 849, 862

(2010) (holding that state and local governments are exempted from the stateeoudds
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prescribed in the California Labor Code @alifornia Code of Regulations). As such, prior to the
filing of the crossmotions for summary judgment, the partieglstipulated to dismiss all causes
of action brought under the California Labor Co8eeJoint Case Management Statemeb
Docket Item No. 18see alsd’l.’s Opp’n to Def.’s Mot. for Sumnd. 9 (“Plaintiff herein concedes
that the California Labor law cases do not apply to this matter [and] agraeismissal of the
First, Third, and Fourth Causes of Action.”). Accordingly, the Court finds that suymuatigment

in Defendantsfavor on the First, Third, and Fourth Causes of Action is appropriate.

B. Federal Claimunder the Fair Labor Standards Act (Second Cause of Action)

The remaining claim-the Second Cause of Actieris Plaintiff's claimof failure to pay
overtime pursuant to FLSA. Defendant moves for summary judgment on this claimganuieir
alia, that during the course of his employment at NRR@jntiff qualified as a computer employee
subject to an exemption from the requirements of the FLSA. Plaintiff moves for symma
judgment onhis claim arguing, inter alia, thae was not an exempt employa®l is therefore
entitled to the overtimegy he allegedly did not receive.

The FLSA requires that employers pay covered employees at least ta feidémum
wage for all hours worked, and time and one-half for all hours worked in excesg/ dfdors in a
single work week. 29 U.S.C. 88 206(a)(1), 207(a)(1). However, executive, professional, and
administrative employees are exempt from the FLSA’s minimum wage and overtunremsnts.
See29 U.S.C. § 213 (describing exempt jobs). To be considered exempt, an employee must 4
three tests: (1) the salary basis test, requiring that the employee receaigdetepnined amount”
of compensation that is “not subject to reduction because of variations in the qualiéntityquf
the work performed” by the employee; (2) the salary level test, requiring éhatriployee earn at
least $455 per week, equivalent to $23,600 per year; and (3) the duties test, which focuses o

whether the employee performs the “primary duty” of an executive, professioadinistrative
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employee’ 29 C.F.R. §§ 541.602(a), 541.600(a), 541.700(a). In determining an employee’s
primary duty, courts look to “all the facts in a particular case, with the majphasis a the
character of the employexjob as a whole.” 29 C.F.R. § 541.700. The amount of time an
employee spends performing exempt work can be a “useful guide” in determinirigenist
primary duty consists of exempt wotk. “[EJmployees who spend more than 50 percent of their
time performing exempt work will generally satisfy the primary duty requiréinkh

Defendants argue that Plaintiff qualifies as an exempt computer empldyaéjext to the

FLSA. An exempt computer employee is

any employee who is a computer systems analyst, computer programiaereso
engineer, or other similarly skilladorker, whose primary duty is—

(A) the application of systems analysis techniques and procedures, including
consulting with users, to determine hardware, software, or system functional
specifications;

(B) the design, development, documentation, analysis, creation, testing, or
modification of computer systems or programs, including prototypes, based on
and related to user or system design specifications;

(C) the design, documentation, testing, creation, or modification of computer
programs related to machine operating systems; or

(D) a combinatn of duties described in subparagraphs (A), (B), and (C) the
performance of which requires the same level of skills,vémal in the case of

an employee who is compensated on an hourly basis, is compensated at a rate of
not less than $27.63 an hour.

29 U.S.C. § 213(a)(173ee als®9 C.F.R. § 541.400(p%ofron v. Picsel Technsinc., 804

F. Supp. 2d 1030, 1042 (N.D. Cal. 2011). Because the computer employee exemption applieg
“computer systems analyst, computer programmer, software enginedreosimilarly skilled
worker,” 29 U.S.C. § 213(a)(17), an employee’s job duties, not his job title, determineentheth
exemption applies. 29 C.F.R. § 541.400 (“Because job titles vary widely and change quicg&ly i
computer industry, job titles ar®t determinative of the applicability of [the computer employee

exemption.”); 69 Fed.Reg. at 22,160 (“Where the prescribed duties tests are foeinihater]

! Plaintiff meets the first two requirements in that, as noted, he receivedetgrmined annual salary well in excess g
$23,600.
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exemption may be applied regardless of the job title given to the particular pdsisee also

Clarke v. JPMorgan Chase Bank, N.A., No. 08 CIV. 2400 CM/DCF, 2010 WL 1379778, at *14

(S.D.N.Y. Mar. 26, 2010).

The Courtalsonotes that Section 213(a)(17), adopted by Congress in 1996, expanded
definition of acomputer employefor the purposes of the FLSA exempti@eeSmall Business
Job Protection Act of 1996, Pub. L. No. 104-188, § 2105, 110 Stat. 1755, 1929 (codified at 2
U.S.C. § 213(a)(17)5eeb9 Fed. Reg. at 22,159. “[T]he exemption in Section 213(a)(17)
broadened the coverage of computer services personnel from that included in the paor Sect

213(a)(1) computer professional exemption and the 1991 [Department of Labor]ioagulat

three significant ways.Bobadilla v. MDRC No. 03 CIV. 9217, 2005 WL 2044938, at *6 n.5
(S.D.N.Y.Aug. 24, 2005). “Perhaps most notably, it eliminatedréguirement that the
employee$ work require the exercise of independent judgment and discrefilamke 2010 WL
1379778, at *17 (internal citations and quotation marks omitted). It also dispeitisédny
reference to educational requirements,” and the requirement that the emplsgebane
achieved a level of proficiency in the theoretical and practical applicat@abady of highly

specialized knowledgeBobadilla v. MDRC, 2005 WL 2044938, at *6 n.5 (internal citations ang

guotation marks omitted).

After examining the evidence and materials supplied by the parties, thefiGdsithat
Plaintiff's employment falls withithe computer employesemption. Plaintiff's primary duties
included a combination of the duties covered in 29 U.S.C. 213(a)(17). Although Plaintiff contg
that hespent most of his timeeighty percert-working on computer and server repair and
functionality problems for individual employees, he was of value to NMC in moreubkia pon-
exempt trouble-shooting suppe@rployee and wasorth approximately $80,000 per yegarNMC
after he receivetis salary raise in August 2010f. Bobadilla, 2005 WL 2044938, at *Before
he was hired by NMC, Plaintiff had listed that he was experienced withisglgesting and

implementing networks and other computer syst&asDecl. of William Litt Ex. A. Based on
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NMC'’s job posting, Plaintiff was hired to be responsible for the “design, implet@mand
maintenance of NMC'’s information systems infrastructure and all agsd@gquipment, data,
related software and applicationgd’

Defendants have provided a list of the tasks and duties Plaintiff was respéorsthlaeng
his time as NMC'’s Information Systems Department’'s Management Speaidikttaras a
Hospital Network and Systems EngineggeeDef.’s Mot. for Summ. J. 2—Zhe list below
summarizesome of the duties that Plaintiff undertook during his employmemingnt to the

determination about whether Plaintiff qualifies as an exempt computer employee
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e Hardware and software procurement, which encompasses determining whictsvendor

are capable of providing equipment or software meeting NMC'’s speafisatbbtaining
price quotes from vendors, determining whether alternative products would meés NMC
needs, consulting with colleagues and supervisors regarding which products te,acqui
acquiring hardware and software as needed, and thoroughly documentingdaetioas;

e Server and network infrastructure maintenance provisioning, which conslistaitrfig
sources and obtaining price quotes from vendors for existing equipment with support

contracts that were due to expire, ensuring these vendors are quabifieditiog with

colleagues and supervisors regarding which vendors to retain, and documentingdbe s¢

procurement process;

e The Virtualization Project, using VMWare, which requires an IT Systems&agto
conduct research and investigation of theifelty and compatibility of turning a physical
server into a virtual server by utilizing virtualization software, and ergtingt the
conversion will not have any negative impact on the functionality and performatiee of
server;

e Server builds, meaning Windows server design and provisioning, including deployif
from VMWare templates to create new virtual servers and assigning them é8ssddand

hostnames, and working with application vendors to perform remote installation, which

7
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requires design and architecture skills to properly build out a new server with the

configuration in terms of memory, computing power, network connectivity, and storag

architecture in order to meet the intended purpose of the server, usually in supporting hew

software implementation in a project;

e Lab equipment installs, and support of the RALS system, which entails waevithng

the vendor to configure a Glucometer to establish network connectivity from tlosgluc

measuring device to the server; antus deployment (systesecurity) for the RALS

system;

¢ Providing helpdesk personnel with escalation support, which entails proguiiance

and support to lower level network technicians for user issues exceeding theectmypét

the lower level technicians, such as workstation hardware failure, workstatiwargof

issues, and login issues;

e Administering NMCs Citrix implementation (servers and software that allsers to

access NMG network from home or elsewhere outside NMC).
SeeDef.’s Mot. for Summ. J. 2—4; Decl. ondiFenstermaker 4; Ded. of Kit Sun 4. This list of
Plaintiff's on-the-job duties has been confirmed by NMC'’s Chief Information Officer (Jim
Fenstermaker) and NMC'’s Informatid echnology Operations Manager (Kit Sun), both of whom
supervised Plaintiff during his employment at NMEgeDecl. of Jim Fenstermaker4f Dec. of
Kit Sun { 4. Raintiff’s duties include network analysis, testing, configuration, and modification as
important parts of Plaintiff's employmerndlesas botha Hospital Network and Systems Engineer
as well as a Management Specialiit. Bobadilla, 2005 WL 2044938, at *7 (finding that “network
analysis, design, configuration, and modification” are the types of dutiehtracterize exempt
computer employees under Section 213(a)(1¥his demonstrates that Plaintiff was more than a
helpdesk staér and instead was a skilled employee as described undesriputer employee
exemption The job duties and responsibilities Plaintiff carried outevgamilar to those of the

employees the ClarkendBobadilla courts found were exempt computer employees. Like in thdse
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casesPlaintiff provided escalation support to helpdesk personnel and his supervisors and
colleagues consulted with him on critical jaads. In addition, the record indicates trsamilar to

the Clarkeand_Bobadill&employeesPlaintiff provisioned and implemented various servers and

programs onto NMC’s computer system in the administrative and medical degartmen

Plaintiff does not tiempt to dispute thdte was responsible for the job dutisted by
Defendants anderified by his sipervisors; nor doeBlaintiff contend that these duties do not fit
those of a exemptcomputer employee under Section 213(a)(17). Plaintiff has not provided
sufficientevidenceshowing that his job duties did n@fflect those of an exempt computer
employeeCf. Gofron, 804 F. Supp. 2d at 1042aintiff does contend that the work he performed
was different from the duties and responsibilitiseed onNMC'’s job description of a Hospital
Network and Systems Engineer. However, as noted, it activ@ljob dutiesthe employee
performed—not the job title or descriptierthat determines whether an employee falls under theg
computer employee exeng. See29 C.F.R. § 541.400. As such, the Court finds that Plaintiff h
failed to sufficiently rebut the descriptions of Plaintiff's duties thateddants have provided.

Plaintiff also argues that his lack formal educatiorand training in computer gmeering,
programming or analytiosonfirmshis contention that he does not fall under the exemption. The
Court rejects this argument arefersto the removabf both the‘reference to educational
requirementsandthe requirement that the employee niistve achieved a level of proficiency in
the theoretical and practical application of a body of highly specialized kag&/li the statutory

language of the computer employee exemption. Bobadilla v. MDRC, 2005 WL 2044938, at *6

These absencese exemplary of the broadening of the “coverage of computer services persont
by the current computer employee exemptiee69 Fed. Reg. at 22,159. As such, Plaintiff's
argumentegarding his formal education and training has no bearing on the determasatioon
whether havas an exempt computer employee

Ultimately, and dispositive of the current cross-motions for summary judgment, is

Plaintiff's failure to rebut the evidence Defendants have provided that show thaiffRéaigaged
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primarily in duties andesponsibilities that fall under tltemputer employeexemption. As such,
the Court finds that Plaintiff qualifies as a computer employee subject to theds@mption.
Accordingly, summary judgment on the Second Cause of Action in Defentardsis

appropriate.

V. Conclusion and Order

For the aforementioned reasons Defendants’ Motion for Summary Judgment is GRAN
in its entirety; Plaintiff's Motion for Summary Judgment is DENIED.

Since this order effectively resolves this case, all previeastiyleadlines and hearings are

VACATED. Judgment shall be entered in favor of Defendantkthe clerk shall close this file.

IT 1S SO ORDERED.

Dated:May 28, 2013 EQ.‘Q (7 I) a

EDWARD J. DAVILA
United States Districludge
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