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S5 13 SAN JOSE DIVISION
'é).g) 14 SANTIAGO MARTINEZ, ) CaseNo.: C11-5006PSG
20 )
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°3 16 ) FOR SUMMARY JUDGMENT AND
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Defendant. )
19 ) (Re: Docket Nos. 17, 19, 20)
20 Plaintiff Santiago Martinez (“Martinez'fjled this action on March 2, 2012 pursuant to
21
42 U.S.C 8405(g),appealing thelecision bythe Commissioner of &cial Security
22
(“Commissioner”)denyinghim Social ®curity insurancéerefits. Martinez now moves for
23
24 summary judgment. The Commissioner opposes the motion and cross-movesarg
25 judgment. The matter was submitted without oral argument pursuant to Civ. L.R. 16-5. Having
26 reviewed the papers and considered the arguments presented theregurDENIES Martinez’s
27
28
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motion for summary judgment a@RANTSthe Commissioner’s oss-motion for summary
judgment.
. BACKGROUND

The following facts are taken from tRebruary 10, 201@ecision by thédministrative
Law Judgd*ALJ") and the accompanying administrative record (“ARWartinezwas born June
7, 1951" and has a high school educatforie worked for a construction remodeling company
from September 2005 until August 2086.

In 2004, Martinez filed an applicatidar Supplemental Security IncomeSSr’) benefitd
alleging disabilitysince Februar001 which ultimately was denied.On September 8, 2006,
Martinez filed a new application for SSI benefagain alleging disability since February 2601.
The agency denied Martinez’s September 2006 application initially and on rezatisial
Martinez requested a hearing which an ALJ convened on October 3% 268G8decision dated
February 24, 2009, the ALJ determined that Martinez was not disabled.

Martinezappealed the AL3 decisiorand theAppeals Council (“AC”yemanded the case

with four instructions: (1}o evaluate Martinez’s subjective complaintgguant to

! SeeAR at25.
2See id.
3 See idat 183, 315.

* Title XVI of the Social Security Act provis for payment of SSI benefits to qualifying
individuals. Unlike Title 1l Social Security Disability Insurangedetermining SSI benefitthere
is no need to determine a claimant’s last insured date.

°>Seeidat 17.

® See idat168-74.

" Seedd at 99103, 10711.
8 See idat 33.

°See idat 94.
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20 C.F.R. § 416.929; (2) to evaluate the other opinions on the record in accordance with
20 C.F.R. #16.913(d); (3) taive further consideration ftdartinez’'smaximumresidual
functional @pacity (“RFC”)*® and(4) to obtain vocational expert (“VEfestimony to clarify the
effectof Martinez's assessed limitations on the availabilita @b’ The ALJ convened a second
hearing on November 12, 20G8,which Martinez and a VE testifi¢d.On February 10, 2010, the
ALJ issued his second decisidimding Martinez not disablesince Septembed, 2006, which is
the date he applied f@SI benefits® On August 12, 2011, the AC denied further review, making
the ALJ’s decision the final determinatith.
A. Medical Evidence

The AR contains medical records dating back to 20®&it records supporting Martinez’s
claims originate in 2006. In 2006 and 200arkihez saw a number of doctors for a host of
complaints, including asthmehes pain, back pain, foot pain, knee pain, hip pain, groin pain, ar
numbness in his feéf

On November 30, 2006, Dr. Clark Gable (“Gable”), an independently retSowdl
Secuity Administration(“SSA”) program consultanexamined Martinez’ Based a the physical

examination, Gable concluded that Martinez had low back pain, possibly due to osteoarthritis

19 A claimant’s RFC is what he or she can still do despite existing exertional ancertred
limitations. See Cooper v. SullivaB80 F.2d 1152, 1155 n.5 (9th Cir. 1989).

"' SeeAR at 97.

2 Sedd. at 5081.

* See idat 1826.

“Seeidat 1.

1>See idat 272. The only evidence from 2005 is a blood test showing high choleSegoid.
'°See idat 264301, 320-44.

" See idat 302.
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Gable acknowledged Martinez’s complaints of hip fmitnoted that the range of motion in

Martinez’s hips appeared nornaaid that he could walk normafl§. Gable opined that Martinez

could sit for up to 6 hours a day with frequent breaks and could lift 25 pounds frequently and

pounds occasionall{?.

In December 2006 SAconsultant Dr. W.G. Jackson (“Jackson”) examined Martnez

recorcs.*® Based on the objective medical evidence in Martinez’s record, Jackson concluded that

Martinez’'s asthma was under control through the use of inhalers arsthatk @in was likely
due to arthritis?*

OnJanuary 11, 20Q%-raysshowed calcium in both of Martinez’s lower extremitie<On

February 21, 2007, an MRI of the right knee showed mild joint effusion and synovitis associated

with degeneration of the menisctfsOn March 1, 2007r. Constance Lo (“Lo”), Martinez’s
treating physician, characterized Martinez’s knee condition as chronikngatpain involving
degeneration of the meniscus without a f&ar.

On December 26, 2007 an MRI of the lumbar (07 lumid&1”) showed multileel

broadbased disbulge and facet hypertrophy, mild to moderate neural foraminal stenosis, and

18Seeid.

Y See id.

2 See idat 31517.
?LSeeidat 317.

2 See idat325-26.
2 See idat 318-19.
4 See idat 331.
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some decreased disc heightUpon physical examination, Lo reported normal appearance and
function with the exception of some decreased sensation and vibirattee left le¢?®

Conservative treatment wittxercise physical therapy, and pamedication appears to
have provided reliebf Martinez'simpairments and paiff. On December 6, 2007, for examle,
noted that physical therapy seemed to improve Mexztinback paifi® Martinez also showed
improved range of motion, decreased pain, and improved balance and walking &bility.

In March 2008, Martinez reported no left knee piand by April 2008, Martinez reported
the ability to sit for 30 minutes, to stand for 20-30 minutes and to walk for 8 bibka. August
18, 2008his physical therapist report®@®% normal left knee flexio?f.

On October 10, 2008, after continued complaints of left knee pain, Dr. Steven Yoshiok
(“Yoshioka”) ordered x-rays and anRI of Martinez’s left kne€® Yoshioka’s physical evaluation
of Martinez did not show any deterioration in his condifbiThe xrays taken that same day

showed slight degenerative change, calcification and a large effusion in Martifeknee>

> See idat 356,

26 See idat 333.

" See idat277, 279, 283, 285, 289, 291, 334, 336, 339at1]358.
*8 See idat 358-60.

9 See ida 360-69.

¥'See ida 363-64.

31 See idat 361.

% See ida 365

% See idat 45758.

% See idat 422.

3> See idat 42122.
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TheMRI of Martinez’s left knee, taken on Octoldgs, 2008 (“the ‘08 MRI”), showedeterioration
that the radiologist characterized as a “tear of the menis€us.”

In May 2009, Martinez reported worsening of lower extremity pain to his physical
therapist’ but examination of thieft knee showed normal walking ability and no significant
abnormalities®

In November 2009, Martinez complained of numbness in his legs@adiered a nerve
conductiortestcomprised of ENG and EMG tests The ENG testshowed “possible peripheral
polyneuropathy in the lower extremities secondamyrior akohol use” and the EMG test showed
“completely normal findings in the left lower extremity which is the more symptorsiaiéc™®

On December 8, 2008p filled out a physical RFC questionnaffeln the questionnaire,
Lo noted that the ‘08 MRI showed a complex tear ofl¢ftekneemeniscusLo did not respond to
any questions related to Miexez’s functional limitationgnd insteadavrote “unable to assess” next
to all of the limitation question&?

B. Vocational Expert Testimony
At the second hearinfpe VE testified that in light of Martinez’s limitationse could only

perform one-third to onkalf of the 442,507 nationally available jobs in the medium work

% See idat 456.

3" See, e.g., icat 435, 437.
¥ See idat 435, 448.

39 See idat 483.

0 5eeid.

1 Seeid. at489-93.

*21d. Lo submitted a letter explaining that she could not opine on Martipey&ical limitations
since such an “evaluation is not done by any of the physicians in our department, as we are n
gualified to do this type of extensive and detailed functional evaluatidnat 354.
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category”® As examples ofnedium category jobs Martinez could perforhe VE testified that
Martinez could perform jobs asdaiver’s helperor a meat clerk and that there were 74,000 and
113,000nationally availablgobs respectively The VE also testified that there welré0local
driver’s helper positions and 61&al meat clerk jobs availabfé.

C. ALJ’'s 2010Findings

At thefirst step of the traditiondlve-stepdisability analysis, the ALJ foundartinezhad
not engageth substantial gainful activity sindgs application date of September 8, 2306.

At step two, the ALJ found thMartinezhad severe impairmentsnsisting of
degenerative disease of the spine, slight degeneration of the left knee meniscubnaend as
becausé¢hose impairments “more than minimally afféite claimant’s basic work activitie$®
The ALJ concluded that Martinezilegations of impairments ampain other than that associated
with degenerative disease of the spine, slight degeneratioa kh#e meniscus, and asthma
“[we]re not supported by the record.”

At step threethe ALJ foundMartineZs impairments did not meet aredically equal any
of the qualifying impairment® The ALJ based his opinion on the fact that “the medical eviden
does not reflect the severity of condition . . . norfthrestional incapacity anticipated under the

listings.”® Moreover, the record does not show that [Martinez] cannot ambulgterorm fine

*See idat 7381.
* See idat 778.
> Seeidat 19
*1d. at22.

*"1d. at 20.

8 See idat 22.
*91d.
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or gross movements® The ALJ noted that “with these conditions involving the claimant’s spin
and lower extremigs . . the record shows physical examinations which are normal in appeara
and function with the exception of some decreased sensation and vibration oféktdefity
noted by the treating physician”

At step four, he ALJ determined that MartinezchtheRFCto perform medium work
“except he is able to occasionally perform stooping and climbing and must avoid moderate
exposure to fumes, gases, dust, and poor ventilattom”arriving at this RF@leterminationthe
ALJ summarized the various opiniongaeding Martinez’s limitations anekplained that he
“mainly relied upon the opinions of the program consultants in deciding the RFC because the
consistent with and supported by the recafdThe ALJ did not rely upoho’s opinion as to
Martinez’s limitations since t]o] did not present any such limitation¥.”

The ALJadditionallyfound Martinez’s testimony regarding the “intensity, persistence, a
limiting effects of [his] symptomf not credible to the extent thg¢ye]re inconsistent withhis
RFC determination> The ALJ noted that the record is “bereft of any reference whatsoever to {

claimant not being able walk (sic) with tfaleged]limitations.”® “The record reflects a different

g,

*11d. at 20.
*21d. at 23.

> See idat24
>4 See id.

> See idat 23.
*61d. at 24.
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situation than is presented [Martinez] . . . and raises an issue concerning his reliability in
reporting the effects of his condition on his activitigs.”

At stepfive, the ALJ determined thatsed on the RFC finding and the testimony of the
VE, Martinez was “capable of making a successful adjusttoesther work that exists in
significant numbers in the national economy.The ALJthus concluded thaflartinez wasot
disabled “since September 8, 2006, dage the application was filtednd issued his decisiot.

. LEGAL STANDARDS

A. Standard for Reviewing the Commissioner’s Decision

Pursuant to 42 U.S.C. § 405(qg), this court has the authority to review the Cameni'ssi
decision denying/artinezbenefits. The Commissioner’s decision (here the underlying decisiol
the ALJ) will be disturbe only if it is not supported by substantial evidence or if it is based upo
the application of improper legal standaf@idn this context, the term “substantial evidence”
means “more than a scintilla but less than a preponderanesuch relevant evidence a
reasonable mind might accept as adequate to support the concfisidihén determining

whether substantial evidence exists to support the administrative record ale athécourt must

consider adverse as well as supporting evidéha®here eidence exists to support more than one

rational interpretation, the court must defer to the decision of thé”Atif additional proceedings

57 d.
%8 See idat 26.
* See idat 1426.

%0 See Moncada v. Chatéd0 F.3d 521, 523 (9th Cir. 199%)rouin v. Sullivan966 F.2d 1255,
1257 (9th Cir. 1992).

®1 See Moncada&0 F.3d at 523Drouin, 966 F.2d at 1257.
%2 See Drouin966 F.2d at 125+ ammock v. Bowes79 F.2d 498, 501 (9th Cir. 1989).

%3 SeeMoncada,60 F.3d at 523Drouin, 966 F.2d at 1258.
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can remedy defects in the original administrative proceedings, a social securityocdddosh
remanded ®
B. Standard for Determining Disability

Disability claims are evaluated using a fistep, sequential evaluation process. In the firg
step, the Commissioner must determine whether the claimant currently ie@mgagbstantial
gainful activity; if so, thelaimant is not disabled and the claim is defffetf.the claimant is not
currently engaged in substantial gainful activity, the second step requi@srtiraissioner to
determine whether the claimant has a “severe” impair@eadmbination of impairmesthat
significantly limits the claimant’s ability to do basic work activities; if not, a figddh “not
disabled” is made and the claim is deni&df the claimant has a “severe” impairment or
combination of impairments, the third step requires the Gesiomer to determine whether the
impairment or combination of impairments meets or equals an impairment irstimgLif so,
disability is presumed and benefits are awarfdeld the claimant’s impairment or combination of
impairments does not meet or equal an impairment in the Listing, the fourtegtées the
Commissoner to determinelaimant’s RFC an@vhetherclaimant’s RFC is sufficientb perform
his or her past work; if so, the claimant is not disabled and the claim is d&riiée. plaintiffhas
the burden of proving that he or she is unable to perform past relevant®wbtke claimant

meets this burden, a prima facie case of disability is established. The Commissnrimdts the

% Lewinv. Schweiker654 F.2d 631, 635 (9th Cir. 1981).

> Seeid.

 See id.

" Seeid.

% See Drouin966 F.2d at 125%Gallant v. Heckler753 F.2d 1450, 1452 (9th Cir. 1984).
%9 Seeid.

10
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burden of establishing that the claimant can perform other substantial gainfui®ek;
determination of this issue comprises the fifth and fitep ¢ the sequential analysis
lll.  DISCUSSION

Martinezargueghatthe ALJ erred in finding him natisabledfor three reasongl) the
ALJ failed o propely evaluate the medicalvidence in the record; the ALJ failed tanclude all
of Martinez’s impairmente the RFC analysisand(3) the ALJ’ svocational findings are not
supported by substantial evidence.

The Commissioner responds that) Eubstatial evidence supports the ALJ’s determinatio
thatMartinezwas not disabled?) the ALJproperly evaluated all of Martinezmsedically
determinable impairments his RFC determinatigrand (3 the ALJ properlyrelied on VE
testimony regarding vocational findings.

A. Evaluation of the Medical Evidence

1. Torn Meniscus

Martinez argues that the ALJRFCfindings are not supported by substantial evidence
becausghe ALJ’s statemerthat “the record as discussed above does not reflect MRI findings
which show a raniscus teartonflicts withthe 2@8 MRI showinga “[clJomplex tear of the medial
meniscus involving the body and posterior hoth.The Commisioner noteshatdespite any
error, theALJ's RFC determination is supported by substantial evideacauséartinezwas
able to work prior to th&RI and hismedical records after the MRhow improvement and

minimal knee pairf?

" There are two ways for the Commissioner to meet the burden of showing that there iis
significant numbers in the national economy that claimanpeaiorm: (1) by the testimony of a
vocational expertor (2) by reference to the Mediedbcational GuidelinesSee Tackett v. Apfel,
180 F.3d 1094, 1099 (9th Cir. 1999).

"t seeDocket No. 17 at 4.

2 SeeDocket No. 19 at 5-6.
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In determining a claimant’s RF@e ALJ must consider all symptoms and the extent to
which they can reasonably be accepted as consisiinall the evidencé® If the ALJ's RFC
determination is supported by substantial evidence, his decision must be dpheld.

To the extent that Martinez argues that the ALJ made a mistake, the court dipedd J
cites Exhibit 14F° in support of his stament thathe 2008MRI “results showed ‘slight’
degenerative change, vascular calcification, and a large effudighife page one of Exhibit 14F
is from the body of théVIRI report, page twof the exhibit shows the results of the 2008ays.®
Exhibit 14F does not include tmesultsof the 2008 MRI report’

To the extent that Martinez argues that due to this error, the ALJ’'s RFC firadagst
supported byubstantial evidence, Martinez’'s argument failee ALJ made an express
determination that lrtinez was not crediblgith respecto his reports of knee palfi. The ALJ
noted that Martinez reported reftl knee pain in March 2008 and,August 2008, left knee
flexion was 90% normdl® Octdber 2008s the firstand onlytime thatany medicakvidence

indicatesa torn meniscusThe ALJ additionally considered evidence from 2008fter the2008

3See20 C.F.R. § 416.92%ee als®SR96-4p, 1996 WL 374187 (J&, 1996; id. at 96-7p, 1996
WL 374186 (Jul. 2, 1996).

" See Moncada0 F.3dat 523; Drouin, 966 F.2dat 1257.
> SeeAR at 20.

5 Seeid. at421-22. It appears that this error was not the ALJ’s faufte considered the exhibits in
the order they were presented to hilhappears that noever compiled theecordscombined the
body of the 2008 x-ray repontith thefindingsof the 2008 MRI.

" SeeAR at 20.
8 See idat 23.

"9 Sedd. at 21 €iting Exhibit 15F at 5, 8, 11).
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MRI — which showshatMartinez’s left knednad improved, wittino significant abnormalities as
well as a normal gait and stabilit§®”

Althoughthere is eme evidence indicating Martinez suffered frotoen meniscus
substantial evidence supports the ALJ’s finditigat Martinemeverthelesbad the RFC to
perform medium workluring the timebetween th filing of his SSI application in September
2006 and when the ALJ issued his second determination in February 2Z8&@ourt must defer
to anALJ’s determinatiorthat issupported by substantial evidence.

2. Dr. Lo’s Medical Opinion

Martinez argues that the ALJ erred by rejectuo¢s opinionas reported ithe RFC
questionnaire dated December 8, ZB@®cause she was his treating physician.

An ALJ is not required to give controlling weight to a treating physician’s opiniossitle
is well-supported andonsistent with other substantial evidence in dwerd®® An ALJ must

“give good reasons” for the weight given to a treating physician’s opififdm,t “may disregard

80 Sedd.

81 Even though Martinez alleges disability since 2001, the ALJ properly used the Seféfber
application date to begin the disability analysis. First, Martinez was ggiefulbloyed from
September 2005 through August 2006 and was therefore not disabled within the meaning of {
SSA. Furthermore, “under Title XVI, there is no retroactivity of payment. [$8}jments are
prorated for the first month for which eliiity is established after application. . .” SSR 83-20,
1983 WL 31249 (1983).

Becausdhe ALJ determined that Martinez was not disabled at any time between Septentber 3
and February 2010, there is no requirement that the ALJ determine an ons&egade(“[t]he

only time a specific date of onset must be determined for SSI claims is when this onset
subsequent to the date of filing.”).

82 SeeAR at 48993,
8320 C.F.R. § 416.927(d)(2ee alscHalohan v. Massinari246 F.3d 1195, 1202 (9th Cir. 2001).

8420 C.F.R§405.1572,
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the treating physician’s opinion whether or not that opinion is contradi€tetEbr examplean
ALJ need not accept a treating physitarpinion which is brief and conclusionary in form with
little in the way of clinical findings to suppothif] conclusion.®® As long as the ALJ gave
specific and legitimate reasons supported by substantial evidence for refleetirgating
physicians opinion,there is no errof’

As a preliminary matter, although Martinez identifies Lo as his “treating @aysli it is
not all together clear that she is accurately labatesiich Treating physicians are “employed to
cure” and “have a greater opportunity to know and observe the patient as an indffidual.”
appears from the record tHad rarely saw Martinez and served primarily as a reference point fo
his visits and clinical exants.

Be that as it may, even if Lo is properly identified as thating physicianthe ALJ gave
specific reasons for discounting her opinioAs. Martinez points out, the ALJ rejected Lo’s

opinion because: “(1) she does not show clinical findings which reflect significanndtish; (2)

8 Magallenas v. Bower881 F.2d 747, 751 (9th Cir. 1989).
8d. (internal citation®mitted.

87 Seel ester v. Chater81 F.3d 821, 830 (9th Cir. 1996). In his opposition, the Commissioner
states that the 9th Circuit requitde ALJto provide “clear and convincing’ reasons to reject the
[uncontradicted] opinion of a treating physician.”). Docket No.clih@ Lester 81 F.3d at 830-
31). Becausd.o’s opinion is contradicted by the opinions of Clark and Gable, the “clear and
convincing reasons” standard does not apflgeMurray v. Heckley 722 F.2d 499, 502 (9th
Cir.1983). Nonetheless, the court finds that the reasons the ALJ cites for rejecting Lroancguie
clear and convincing.

88 4.

8 According to his papers, Marez received medical care under the Santa Clara Valley Health
system for indigent careeeDocket No. 17 at 4, and_6’s opinion was based on access to all Mr
Martinez (sic) medical records'SeeDocket No. 20 at 2Although Lo is listed as Martinez’s
primary care physician throughaiie medicalrecord, Martinez was often seen by doctors other
than Lo. See, e.g AR at 422 artinez seen by Dr. Prameela Madamalth)at436 (Dr. Elizabeth
Deanond);id. at 45758 (Dr. Steven Yoshiokaid. at394 (Dr. Ben Wong)id. at 285 (Dr. Thomas
Kelsey).
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the record does not reflect MRI findings showing a torn meniscus; and (3) she doesssot asse
limitations.”°

In the 2009 RFC questionnaire, the only clinical findings reported by Lo consist of
verbatim copying of the findings from the 2007 spinal MR, the 2008 left knee MRI, andre
conductiortests? Lo did not supplement the clinical findings with any findings of her own.

As Martinez concedekp did not respond to anygstions related to Martinez’s functional
limitations® which compri® more than three pages$ the five page questionnaiiestead, Lo
wrote“unable to assessiext to allof the limitation question®®

In sum, Lo’s opinions are not supported by the record and in fact do not support Martir
claim. Lo never made a substantive finding of disability; she merely collated ded rerbatim
the medical evidence provided to her, and she never opined as to Martinez’ oimitathis
ability to work.

As Martinez concedes, the ALJ gave specific reasons fasuhsing Lo’s opinion and the
court finds that thse reasons aocbear and convincing and supporteddoypstantial evidence

B. RFC Determination
I. Medically Determinable Impairments

Martinez argues thahe ALJ erred by not including neuropathy in assessinRRG

becausé o included ‘possible peripheraleuropathy” in her diagnosfs.

% Docket No. 19 at 6.
%1 SeeAR at 489cf. id. at422, 456, and 485.
%2 Docket No. 17t 7.

% SeeAR at 489-93. Lo submitted a letter explaining that she could not opine on Martinez’s
physical limitations sinceugh an “evaluation is not done by any of the physicians in our
department, as we are not qualified to do this type of extensive and detailed furestadnation.”
Id. at354. Thus, even if Lo had opined on Martinez’s limitations, the opinion would not be
entitled to grebweight to the extent th&ab is not qualified to make such assessments.
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When assessing RFtBe ALJ mustconsider all tnedically determinable impairmish %
of which the SSA isware regardless of the severit§.“[T]he existence of a medically
determinable physical or mental impairment carfmgoeéstablished in the absence of objective
medical abnormalities,e., medical signs and laboratory finding€.”A medical opinion offered in

support of an impairment must include “symptoms [andiajnosis.®® “

[U] nder no
circumstances may the existerafean impairment be established on the basjsepbrts of]
symptoms alone®

The ALJ properly included all of Martinez’s medically determinable impairmdrasdid
not in fact medically determine that Miaez suffered from neuropathstiemerely paroted the
inconclusive results of the 2009 nerve conductestswhich showed that Martinanightsuffer

from neuropathy® In factthe EMGcomponent of thaeerve test performed on Martinez’s left

leg, the more symptomatic sideascompletely normat® Although there arseveralreports by

% Docket No. 17t 7.
%20 C.F.R. § 416.945(a)(2).

% In his reply brief, the Commissioner argues that the ALJ did not have to considepatay in
theRFC analgis since it was not a severe disabiliBut 20 C.F.R. § 416.923 provides that all
“medically determinable disabilities regardless of severity must be considered when
determining whether a claimant’s combination of claimed disasligsult in severe impairments;
see also Celaya v. HalteB32 F.3d 1177, 1183 (9th Cir. 2003).

97 Ukolov v. Barnhart420 F.3d 1002, 1005 (9th Cir. 20086)tifig SSR 964p, 1996 WL 374187
(Jul. 2, 1996)).

% d. (citing SSR 966p, 1996 WL 374180 (July 2, 199&kmphasisn original).
“d.

100 Martinez takes issue with the Alsicharacterizationfahe EMG results as “inclusiyewhich
appears to be a typo. The ALJ’s determination regardless is supported by sulestialetnae.

101 Id.
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Martinezof numbness throughout thiee years of medical records in the ARartinez provides
neither medically determinable symptoms nor a diagradsiss alleged neuropathy.

With no objective findings of neuropathy and no diagnosiseafopathy,iie ALJdid not
err by failing to include the conditian his analysis becauseuropathy is not one of Martinez’s
medically determinable impairment$herefore, the ALJ’'s determination is supported by
substantial evidence.

C. The ALJ’s Vocational Findings

Martinez argues that the ALJ improperly relied on VE testimony in determininthtrat
were significant numbers of jobs in the economy bieatould perform According to Martinez,
the VE testified thaMartinez couldonly perform the jobs of meat clerk and driver’s helper with
613 and 170 available jobs, respectively, in the region, and that of these 783 jobs, he could o
perform 266 i¢e., roughly onethird) due to hisadditional limitations Martinez essentiallgrgues
that266locally availablejobs donot constitute “significant nunaos” for the purposes of
20 C.F.R. § 404.1566.

Whether significant numbers of jobs exist is a question of fact to be determined by the
ALJ.1%? VE testimony is an appropriate method for the ALJ to meet the burden of showing tha
there is work in significant numbers in the national economyeticitimant caperform®
“Work exists in the national economy when it exists in significant numbers eitherrggtoe
where[theclaimant live[s] or in several other regions of the counﬁ‘ﬁl“. The calculatiorfcan be

eitherregional jobs (the region where a claimant reside#) several regions of the country

1925ee Beltran v. Astru@00 F.3d 386, 393 (9th Cir. 2012
193 5ee Tackett v. Apfel80 F.3d 1094, 1099 (9th Cir. 1999).
194Beltran, 700 F.3cat390 see alsa20 CF.R. §§ 404.1566(ajb).
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(national jobs).!®® If the court finds either of the two numbers significant, the aousgtuphold
the ALJ’s determination®

Contrary to Martinez’s argumerthe VE did not testify that Martinez could omgrform
the jobs of meat clerk or driver’s helpeaor that 266 of these jobgereavailableregionally. The
VE testifiedthat in light of Martinez’s limitations, hecould perform roughly onthkird to onehalf
of all jobs in the medium work categoty. As examples of medium category jobs Martinez could
performdespite his limitationghe VE gave specific examples of driver’s helped meat clerk
with 170 and 613 locally available joh®spectively Thus, the VE testified that there wexie
least783regional jobghatMartinez could perform.

As the Nnth Circuit instructs'® district @urts are to look at the number of both regionally
availableand nationally available jobsAccording to the VE testimony, there were 442,507
nationally available jobs in the medium work category, of which Martinez could pedoehalf
to onethird (i.e., 147,500 221,254)!°° TheVE’s testimog that there werbetween147,000
and 221,000 nationally available jobs atdeast783 locally available jobprovide substantial

evidence supporting the Alsldeterminatiothat there were a significant number of jobs that

=5

Martinez could perform in the national economyThese numbers of jobs are within the range o

“significant” for purposes of 20 C.F.R. § 404.1566.

195 Beltran, 700 F.3dat 389(internal citations omitteddemphasis in original).

1% Sedd.

197 SeeAR at73-81.

198 See Beltran700 F.3d 386.
19 SeeAR at 7381.

1105ee, e.gMoncada,60 F.3d 521 (2,300 regional and 64,000 national)jderker v. Sec'y of

Health & Human Service882 F.2d 1474, 1479 (9th Cir. 1989) (1,266 regional jobs) (relying on

Uravitch v. Heckler No. CIV-84-1619PHX-PGR, 1986 WL 83443, at *1 (D. Ariz. May 2, 1986
18
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[l CONCLUSION
MartineZs motion for summary judgment BENIED andthe Commissioner’s cross
motion for summary judgment GRANTED. The clerk shall close the file.

IT 1S SO ORDERED.

Dated: February 25, 2013
EAUL S, GREWAL i

United States Magistrate Judge

(50-67% of 500 regional jobse., 250to 333); cf. Beltran 700 F.3d 386 (135 regional and 1,680
nationaljobs did not constitutsubstantial evidence sfgnificant numbers).

The court does not reach the question of whether 783 regional jobs alone provide substantial
evidence of “significant numbers” of availalptdbs.
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