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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

GARY KREMEN, Case N0.5:11-CV-05411+ HK

Plaintiff, ORDER DENYING DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT; ANDDENYING
STEPHEN COHEN’'S MOTION TO
INTERVENE

V.
MICHAEL JOSEPH COHEN, an individual; a
FNBPAY CORPORATION, an Arizona
corporation,

Defendants

N N N N N N e e e e e

Plaintiff Gary Kremen (“Raintiff”) filed this action on November 8, 2011, under
California’s Uniform Fraudulent Transfer ActYFTA”), Cal. Civ. Code 88 3439.04, 3439.05,
3439.07, 3440, against Defendants Michael Joseph Cohen (“M. Cohen”) and FNBPay Corpo

(“FNBPay”), a corpration incorporated under the laws of the State ofohaz(collectively

“Defendants”). SeeECF No. 1 (“Compl.”). Plaintiff allegethat Defendants are the transferees of

certain property, including money, fraudulently transferred to each of thetefye® Michael
Cohen (*S. Cohen” or “Judgment Debtor”), an individual against whom Plaintiff has an
enforceable and unpaid money judgment in the amount of $67,867,053.37 (“Renewed Judgn
Before the Court are two motions: (1) M. Cohen’s motion for sumiuagment, filed=ebruary 2,
2012,seeECF No. 72 ("MSJ"); and (2) S. Cohen’s (“Movant”) motion to intervene, filed April 2

2012,seeECF No. 93. Both motions are fully briefed. The Court finds these matters appropri
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for determination without orargument and accordingly VACATES the July 19, 2012 hearing on

the motion for summary judgment and the August 23, 2012 hearing on the motion to interven
SeeCiv. L. R. 74(b). TheJuly 19, 201Zase management conference remains asisetng
considered the parties’ submissions and the relevant law, and for the reasossediserein, the
Court DENIES M. Cohen’s motion for summary judgment pursuant to Federal Rule of Civil
Procedure 56(d), and DENIES S. Cohen’s motion to intervene as of righeanasitely,
permissively.

. BACKGROUND

A. Factual Background

The facts of this case have previously been summarized in the Court’s OrdardDeny
Defendants’ Motion to Dismiss for Lack of Personal Jurisdiction and Improgend/ and
Denying Plaintiff's Motion 6r Preliminary Injunction, ECF No. 68, and will therefore be
recounted here only to the extent necessBigintiff is an internet entrepreneur who obtained a
$65 million judgment (the “Judgment”) in the United States District Court for the &tarfistrict
of California, on April 3, 2001, against S. Cohen and S. Cohen’s alter ego entities for fraydule
converting the internet domain name www.sex.c&@aeCompl. § 16see also Kremen v. Cohen
337 F.3d 1024, 1026-27 (9th Cir. 2003) (describing the facts giving rise to the Judgment and
history between Kremen and S. Cohen relevant to this d¢assren v. Jhuliana Aramis Cohen
No. 05¢v-01319-JM (POR), 2007 WL 1875779 (S.D. Cal. June 27, 2007) (same).

S. Cohen has resisted court orders and Kremenisgiiteo exact payment on the
Judgment. During the underlying litigation between Kremen and S. Cohen, S. Cohemfailed t
comply with a preliminary injunction order requiring the repatriation of $25 milliomfoffshore
accounts.SeePl.’s Request for Judicial Notice (“RIN”) Ex. 15, ECF No. 5-6. S. Cohen fled to
Mexico, where, in October 2005, he was detained and deported into the custody of the U.S.
Marshal pursuant to an arrest warrant issued in March 2001 for S. Cohen’s refusgblioveidim
various court ordersSeeRJN Ex. 4 at 4; RIN Ex. 6; Compl. 1 18. In September 2005, Plaintiff

brought an enforcement application, and the United States District Court for themdDistrict
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of California found that seven individuals and twelve companies agtireg in concert with S.
Cohen to evade enforcement of the Judgment and enjoined them from acting to inténfere wi
Plaintiff's rights thereunder. Pl.’s Opp’n to Def.’s Mot. for Summ. J., ECF No. 76 (‘fOp’
MSJ), at 4 On November 18, 2009, Plaintiff obtained a judgment and permanent injunction
against S. Cohenstepdaughter, Jhuliana Cohen; his ex-wife, Rosa Cohen; and his former
attorney, Gustavo Cortez, based on their participation in fraudulent transferst&Gaghen’s
attempts to concealssets and avoid the Judgmelat.at 45. On March 22, 2011, the United
States District Court for the Northern District of California renewed thendedggagainst S. Cohen
in the amount of $67,867,053.36 (“Renewed Judgmeid’)at 1-2.

Most recently Plaintiff filed this action on November 8, 2011, seeking relief against M.
Cohen, S. Cohen’s cousin, and against FNBPay, a corporation created by M. Elainauff
alleges M. Cohen formed FNBPay to assist S. Cohen in funneling money through vabeitesve
with the intent to conceal S. Cohen’s assets from Plaintiff and avoid payment affRRlaint
Renewed Judgment. Compl. § 21. Plaintiff further alleges S. Cohen has used M. Cohen to g
business through FNBPay on S. Cohen’s behalf, and to open bank accounts in M. Cohen’s a
FNBPay’s name to transact business for the benefit of S. Cathefn 20. In particular, Plaintiff
asserts that deposits and withdrawals of funds into and out of a specific Well Bakgaclbount
(the “Wells FargoAccownt”), opened by M. Cohen under the name FNBPay, were the result of
transfers made by, or at the direction of, S. Cohen. Opp’n toa¥15J

B. Procedural History

Plaintiff filed this action on November 8, 2011. On December 2, 2011, Plaintiff filed an
partemotion seeking a temporary restraining order (“TRQO”) freezing certagta¥o prevent the
dissipation of more than $109,000 that is currently being held at Wells Fargo Bank . . hender
name FNBPay” (“Wells Fargo Account”). ECF No. 5 at 2. The Wells Fargo Actelohin
Defendants’ possession is alleged to be the vehicle for the alleged fraudulsfersr&rom S.
Cohen. For good cause shown, the Court granted the TRO on December 7, 2011, granted

Plaintiff's request for limited expedited disay, and issued an Order to Show Cause (“OSC”)
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setting a briefing schedule and hearing date on Plaintiff's motion for a prahyrinjunction
enjoining Defendants from disposing of funds held in the Wells Fargo Acc8eeECF No. 16.
The Court also requested supplemental briefing on whether this Court has perssdiatipn

over Defendants and whether venue in this district is proper. Defendants answ@8gtbe
December 20, 2011, and both sides submitted supplemental briefing on personal jurisatiction
venue. Defendants also filed a motion to dismiss for lack of jurisdiction and improper oenoe
the alternative, a motion to transfer to the District of Arizona pursuant to 28.18.34D4. On
January 7, 2012, the Court denied Defendantgion to dismiss or, in the alternative, to transfer.
SeeECF No. 68. Upon introduction of evidence that the Wells Fargo Account at issue had in
been closed in August 2011 with a closing balance of $0.00, the Court denied Plaintiff's motid
a preliminary injunction for failure to show a risk of irreparable harm in thenabsd an
injunction, and likewise dissolved the previously issued TRO on January 7, 36é&1d.

Defendant M. Cohen filed the instant motion for summary judgment on February 6, 20
SeeECF No. 72.Plaintiff filed anopposition on February 21, 202 ECF No. 76, to which M.
Cohen replied ofelruary 29, 2012seeECF No. 78. On April 2, 2012, Movant S. Cohen filed
the instant motion to interven&eeECF No. 93.Plaintiff filed anopposition on April 10, 2012,
seeECF No. 107, to which S. Cohen replied on April 23, 26€2ECF No0.112.

An initial case management conference was held on March 21, 2012, at which Defend
failed to appearSeeECF No. 94. The Causet a fact discovery cutaff August 23, 2012, and
an expert discovery cutodff October 4, 2012Id.

. MOTION FOR SUMMARY JUDGMENT

A. Legal Standard

fact

n fo

ants

Summaryjudgment is proper where “the pleadings, depositions, answers to interrogatories

and admissions on file, together with the affidavits, if any, show that there &nmng issue as to
any material fact and that the moving party is entitled to a judgment as a rh&tter é-ed.R.
Civ. P. 56(c). A “genuine” dispute as to material facts exists only if there isisnffevidence for

a reasonable jury to return a verdict in favor of the nonmoving pargerson v. Liberty Lobby,
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Inc., 477 U.S. 242, 248 (1986). On a motion for summary judgment, the Court draws all
reasonable inferees in the light most favorable to the nonmoving pakatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986).

The moving party has the burden of demonstrating the absence of a genuine issue of {
trial. Celotex Corp. v. Cattg 477 U.S. 317, 323 (1986). To meet its burden, “the moving party

must either produce evidence negating an essential element of the nonmovisg:|aamyor

defense or show that the nonmoving party does not have enough evidence of an esgeenial ele

to carry its ultimate burden of persuasion at tridllissan Fire & Marine Ins. Co., Ltd. v. Fritz
Companies, In¢210 F.3d 1099, 1102 (9th Cir. 2000) (citation omitted). Once the moving part
has satisfied its initial burden of production, the burden shifts to the nonmoving party tdiahow
that there is a genuine issue of material fagt.at 1103. A party asserting that a fact is genuinely
disputed must support that assertion by either citing to particular parts ettrd or by showing
thatthe materials cited by the moving party do not establish the absence of a gespute dred.
R. Civ. P. 56(c). The nonmovant must go beyond its pleadings “and by her own affidavits, or
the depositions, answers to interrogatories, and admissidile,aesignate specific facts showing
that there is a genuine issue for triaCtlotex 477 U.S. at 324 (internal quotation marks and
citation omitted). The nonmovant must submit sufficient evidence to establish a hfiattwiz
dispute, but he need not show the issue will be resolved conclusively in hislfédwenty Lobby
477 U.S. at 248-4@itation omitted)
B. Analysis
1. UFTA Claim

M. Cohen moves for summary judgment on the ground that Plaintiff has failed to estab
an essential element of his=UA claims, namely that a transfer of assets from S. Cohen to
Defendants ever occurred. To prevail on his UFTA claPfaintiff has the burden of proving the
elements of a fraudulent transfer by a preponderance of the evidanee3dfx Interactive, Ing¢.
389 B.R. 842, 863-64 (Bankr. N.D. Cal. 2008) (citiWpitehouse v. Six Corpl0 Cal. App. 4th

527, 604 (1995)). ThEFTA provides that a transfer is fraudulent as to a creditor if it is made v
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the actual intent to hinder, delay, or defraud any creditor of the debtor. Cal. Civ. Code

§ 3439.04(a)(1). In addition, a transfer is constructively fraudulent if it is made witleodéebtor
receiving a reasonable equivalent value in exchange for the transfer at a timéevtiebtor was
insolvent. Cal. Civ. Code § 3439.05. For a fraudulent transfer to occur, however, there must
“transfer” of an “asset” as defined in the UFTRidelity Nat'l Title Ins. Co. v. Schroedet79 Cal.
App. 4th 834, 841 (2009). An “asset” includes any property of a debtor, except to the extent 4
property is encumbered by a valid lien. Cal. Civ. Code § 3439.01(a)(1). The UFTA defines
“transfer” broadly asevery mode, direct or indirect, absolute or conditional, voluntary or
involuntary, of disposing of or parting with an asset or an interest in an asset, and ipaldest
of money, release, lease, and creation of a lien or other encumbrance.” Cal. Civ. Code §
3439.01(i).

M. Cohen argues that Plaintiff has failed to adduce prima facie evidence tuadfartd
assets from S. Cohen to Defendants in fact occuiBeeMSJ at 3. Plaintiff concedes that he
lacks direct evidence of a transfer of assets from S. Cohen to Defendatdad,|Rsaintiff argues
that circumstantial evidence of the various business and personal connectiona Bet@eken
and Defendants is sufficient to permit a reasonable trier of fact “to fihdhthaeposits and
withdrawals of funds into and out of [the Wells Fargo Account], opened by M. Cohen under th
name FNBPay, were the resaf transfers made by, or at the direction of, S. Cohen.” Opp’n to
MSJ at 1.Unless the law requires otherwise, a Plaintiff may prove his case by ageegoce of
direct or circumstantial evidenc€ornwell v. Electra Cent. Credit UnipA39 F.3d 1018, 1029-30
(9th Cir. 2006) (citingoesert Palace, Inc. v. Costa39 U.S. 90, 99-100 (2003)). Among other
connections, Plaintiff here points to evidence that: (1) M. Cohen and S. Cohen are cousins; (2
Cohen owns 100% of FNBPay; (3) S. Cohen controls FNB Mexico; (4) M. Cohen is FNB
Mexico’s sole representative in the U.S.; (4) M. Cohen admitted to operatingtecareldi
processing business using the Wells Fargo Account, together with his asdecidio de la Mora,
who is the Chairman of the BoardEiB Mexico; (5) FNBPay.com operates as the credit card

processing arm of FNB Mexico and is a wholly owned subsidiary of FNB Mg6g the
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FNBPay.com website instructs United States users who wish to wire or depdsitd
FNBPay.com to wire their money to the Wells Fargo Account; (7) FNB Mexico kdshs same
mailing address as the address listed on the Wells Fargo Account; (8) M. Cohed fap@nd
opened the Wells Fargo Account under the business name FNBPay using S. Cohen’s social
security number, as confirmed by S. Cohen during his July 12, 2011 judgment debtor examin
and (9) S. Cohen has a history of using relatives and other associates to help himdliz@ncaal
assets with the intent tonder, delay, or defraudlaintiff, a judgnentcreditor. SeeOpp’n to MSJ
at 48 (internal citations omitted).

In addition, the bank statements for the Wells Fargo Account produced by Defemdawnts
that at least $200,000 was transferred into and out of the account between January 1, 2012,
August 31, 20111d. at 89 (citing Dillon OSC Decl. [ECF No. 24} 11 1516). The records
indicate minimal banking activitgetween January 2010 and June 2010, and between March 2
and August 2011. Between July 2010 and February 2011, however, a number of large depos
withdrawals were madeA number of these transactions were immediately reversed, including
withdrawal of $15,129.45 on July 26, 2010, and a withdrawal of $110,833.09 on August 2, 20
each reversed the following dageeECF No. 29-2. Excluding reversed transactions, over
$20,000 was deposited and withdrawn from the account during the month of Julypeaip;
$10,000 was deposited and withdrawn on December 2, 2010; and $10,000 was deposited an
withdrawn on January 5, 201 8ee id. Plaintiff argues that this allegedly curious banking activity
viewed alongside evidence linking S. Cohen to Defendants and to the Wells Fargo Aiscount
sufficient to give rise to a reasonable inference that the transfers into avfdloitVells Fargo
Account were the result of fraudulent transfers by S. Cohen to Defendants. Opp’n &b MSJ

While the Court acknowledges that Plaintiff's evidence may be relevant to antbeats
determination of fraudulent intent, the Court disagrees with PEiinéf these attenuated links are
sufficient to raise a triable issue of fact as to whether a transfer of assefS.f@@ohen to
Defendants in fact ever occurred, which is a threshold element of Plaintiff4 daims See

Cal. Civ. Code 8§ 3439.04(a)(1Yhile it is evident that Plaintiff believes the Wells Fargo Accour
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has been a conduit for fraudulent transfers of assets, the bank records themgedeemne little
about the sources and recipients of the deposited and withdrawn funds. ltie&anathethesS.
Cohen ever supplied, or M. Cohen ever received, furadthe Wells FargoAccount, and Plaintiff
has directed the Court to no other evidence of an alternative conduit through whichgety alle
fraudulent transfer between S. Cohen and Defendants might have oc&®ladiff does not cite
a single case in which such attenuated circumstantial evidence was deemezhstdfiwithstand
summary judgment. Accordingly, the Court determines that, on the record thus far, the
circumstantial evidece of connections between Defendants, S. Cohen, and the activity irlise
FargoAccount, even considered in light of the litigation history between Plaintiff a@ol&en, is
insufficientto raise a genuine issue of material fact as to the existence of an actual transfer of
funds. Thus, were it not for thact thatM. Cohen’s motion was brought on February 6, 2012,
before the initial case management conference and well befohaigiust 23, 2012 fact discovery
cutoff, the Court would be inclined to grant summary judgment in favor of Defendaoigever,
as discussed further below, the Court determines that a denial of summary jucgwemnanted
under Federal Rule of Civil Procedure 56(d).

2. Rule56(d)

Plaintiff requests, in the alternatiwb@at the Court deny or delay a decision on summary
judgment to allow time to conduct further discovery, pursuant to Federal Rule of ©sdd@ire
56(d). Rule 56(d) states that'ibr specified reasons” a party cannot present sufficient facts to
support its opposition to the motion for summary judgment, “the court may (1) defer cmgside
the motion or deny it; (2) allow time to obtain affidavits or declarations or to takeveis/; or (3)
issue any other approate order.” Fed. R. Civ. P. 56(d). District courts “should continue a
summary judgment motion upon a good faith showing by affidavit that the continuancded nee
to obtain facts essential to preclude summary judgmestate ofCal. ex rel. Cal. Dep’of Toxic
Substances Control v. CamphdlB8 F.3d 772, 779 (9th Cir. 1998)ting McCormick v. Fund
American Co0s.26 F.3d 869, 885 (9th Cir.1994)generally, the party seeking a continuance

pursuant to Rule 56(d) must show that (1) “they rsmtdorth in affidavit form the specific facts
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that they hope to elicit from further discovéry?2) “the facts sought existgnd (3) these sought
after facts are ‘essential’ to resist the summary judgment motldn.However, a court may defer
summary judgment even in the absence of a formal matider Rule 56(d) SeeGarrett v. City
& Cnty. of S.F, 818 F.2d 1515, 1518 (9th Cir. 1987) (pending motion to compel discovery may
sufficient to raise Rule 56(d) consideratioit)is well within the Court'discretion to delay ruling
on summary judgment if the party requesting delay has pursued discovgenttiili and the
period for discovery remains opeBee Nidds v. Schindler Elevator Corpl3 F.3d 912, 921 (9th
Cir. 1996). When a party moves for summary judgment before a meaningful opportunity for
discovery, district courts may “fairly freely” grant a Rule 56(d) motiBurlington N. Santa Fe R.
Co. v. Assiniboine & Sioux Tribes of Fort Peck Reserva8@i F.3d 767, 773 (9th Cir. 2003).
Although Plaintiffhere has not filed a separaféidavit setting forth the specific facts he
hopes to elicit from further discoveryjs apparent from both the early timing of Defendant’s
motion and from the discovery disputes that have transpired since briefing on this nastion w
completed on February 29, 2012, that M. Cohen’s summary judgment motion was filed
prematurely and is not ripe for disposition on the record currently before the Cotehd&e
filed this motion for summary judgmeah February 6, 201defore the initial case management
conferencénad even been held, and thus before any discovery plan had been adoptedyhAltho
limited expedited discovery was permitted December 7, 2011, to enable Plaintiff to prepare fo
the hearing on his motion for preliminary injunction, this limited discovery wasriated when
the Court denied preliminary injunctive relief on January 7, 2012. Thus, Plaintiff wasl torc

oppose this summary judgment motion without the benefit of full discovery.

In his Opposition seeking a Rule 56(d) continuance, which was filed February 21, 2012

Plaintiff indicates that he intends to complete depwss of Defendants, issue subpoenas, and
conduct written discovery in order to trace funds that have passed through the VWells Far
Account, as well as other accounts associated with Defendants and related toifumatsng
from S. Cohen, FNB Mexico, or affiliates thereof. Opp’n to MSJ at 12. Indeed, Paatitions

since filing his Opposition have borne out those intentions. Plaintiff is awaitinong ol a

9
Case No.: 5:1-1CV-0541LHK
ORDERDENYING MOTION FOR SUMMARY JUDGMENT WITHOUT PREJUDICE; DENYING MOTION TO
INTERVENE

p—

-

be



United States District Court
For the Northern District of California

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o h WwWN B O

motion for a protective order that would allow him to take M. Cohen’s depositiomle s
presence of S. CohénSeeECF No. 138. Plaintiff has also served business record subpoenas
number of different third-party financial institutions in California and éma, including Bank of
America Corp.; JP Morgan Chase Bank; Wells Fargo Bank, N.A.; and FIA CafdeSeN.A.
On April 26, 2012, Defendant M. Cohen filed twelve motions to quash subpoenas duces tecu
of which were denied by Magistrate Judge Lloyd on June 18, 204@ECF No. 137. The record
reflects that Plaintiff hediligently pursued discoverthat may lead to evidence of a transfer of
assets. Such evidence would besSential’ to resist the summary judgment moticbadmpbel)
138 F.3d at 779. Accordingly, the Court determines that Defendant moved for summarynjudg
before Plaintiff had a meaningful opportunityobtaindiscovery and that a grant of summary
judgment on the present record would therefore not be justified. Defendants’ motiomfoarsy
judgment is therefore DENIED without prejudice pursuant to Rule 56(d).

[11.  MOTION TO INTERVENE

A. Legal Standard

Federal Rule of Civil Procedure 24(a)(2) requires that a court permit anyonerte e
who “claims an interest relating to the property or transaction that is tfeesabthe action, and
is so situatedhat disposing of the action may as a practical matter impair or impede the movai
ability to protect its interest, unless existing parties adequately repredantetest.” An

applicant seeking to intervene “as of right” pursuant to Federal Rule of CiviédRiee24(a)(2)

! Plaintiff began taking M. Cohen’s deposition on December 13, 201Linbaterallyterminated
the deposition after only approximately thirty minutes because S. Cohen, who acaaiigani
Cohen to the deposition, refused to leave the deposiBeeMSJ Ex. A. Plaintiff filed arEx

Parte Application for a Protective Order to Exclude Stephen Michael Cohen from Defeéndants

onc

m, a

me

nt's

Pretrial Depositions on December 14, 2011, ECF No. 23, which the Court denied without prejudic

on January 7, 2012, for failure to comply with the Civil Local RuteseECF No. 68 at 7 n.7.
Plaintiff renewed his Motion for Protective Order before Magistrateeltitigvard R. Lloyd on
March 28, 2012, ECF No. 90, which Magistrate Judge Lloyd terminated on March 30, 2012, f
failure to comply with his Standing Order re: Civil Discovery DispuseeECF No. 91. On July
6, 2012, Plaintiff again renewed his Administrative Motion for Leave of Court to Fileteivifor

a Protective Order. ECF No. 138. This motion remains pending before Magistraté.liydge
Federal Rule of Civil Procedure 26(c) allows protective orders to excludepdrem depositions

for good cause.
10
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mustsatisfy four requirement$(1) the motion must be timely; (2) the applicant must claim a
‘significantly protectable’ interest relating to the property or transaetiuoh is the subject of the
action; (3) the applicant muse so situated that the disposition of the action may as a practical
matter impair or impede its ability to protect that interest; and (4) the applicant&sinmtaust be
inadequately represented by the parties to the actidnited States v. Aerdj&en. Corp, 606

F.3d 1142, 1148 (9th Cir. 2010) (quotation marks and citations omigiechrd United States v.
Alisal Water Corp.370 F.3d 915, 919 (9th Cir. 2004). “[A]lthough an applicant seeking to
intervene has the burden to show that these fematts are met, the requirements are interprete
broadly, in favor of intervention.Prete v. Bradbury438 F.3d 949, 954 (9th Cir. 2006ge also
Sw. Ctr. for Biological Diversity v. Ber@68 F.3d 810, 818 (9th Cir. 2001) (“In general, we
construe Rule 24(a) liberally in favor of potential intervenors.”). Furthermpje détermining
whether intervention is appropriate, courts are guided primarily by prieatidaequitable
considerations.”Alisal Water Corp.370 F.3d at 91%ccordCitizens for Beanced Use v. Mont.
Wilderness Ass 647 F.3d 893, 897 (9th Cir. 2011).

Alternatively, the court also has discretion to grant an applicant’s requesrimissive
intervention. Under Federal Rule of Civil Procedure 24(b), “on a timely motion, thencaur
permit anyone to intervene who . . . has a claim or defense that shares with thetioram ac
common question of law or fact.” Permissive intervention under Rule 24(b) requiapplecant
to “prove that it meets three threshold requirements: (1) it shares a commaoongokelstw or fact
with the main action; (2) its motion is timely; and (3) the court has an indepdyasestfor

jurisdiction.” Donnelly v. Glickmanl59 F.3d 405, 412 (9th Cir. 1998). If these threshold

requirements are all mehe court has discretion to permit or deny intervention under Rule 24(h).

“[lln exercising its discretion, the court is to consider ‘whether the intéowewill unduly delay
or prejudice the adjudication of the rights of the original partiesdbtenai Tribe of Idaho v.
Veneman313 F.3d 1094, 1128 n.10 (9th Cir. 2002) (quoting Fed. R. Civ. P. 24(b)(2)).

B. Analysis

1. Timediness
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The first requirement for intervention as of right under Rule 24(a) is timslinkparty
seeking to intervene must act “as soon as he knows or has reason to know that his ingdtests
be adversely affected by the outcome of the litigatidddl. Dep’t of Toxic Substances Control v.
Commercial Realty Projects, In®09 F.3d 1113, 1120 (9th Cir. 2002) (citidgited States v.
Oregon 913 F.2d 576 (9th Cir. 1990)). The Ninth Circuit considers three factors in determinin
whether a motion for intervention is timely: “(1) the stage of the proceednvbiah an applicant
seeks to intervene; (2) the prejudice to other parties; and (3) the reason fEmgthf the
delay.” See League of United Latin Am. Citizens v. Wjl484 F.3d 1297, 1302 (9th Cir. 1997)
(quotingCnty. of Orange v. Air Cal799 F.2d 535, 537 (9th Cir. 1986)Vhether an applicant’s
motion to intervene iimely is a determination within the Court’s discretiddee Berg268 F.3d
at 817.

Here,S. Cohen filed his motion on April 10, 2012, five months after Plaintiff filed suit, a
just a few weekafter the initial case management conferemas held Thus, Movantfiled at an
early stage of the proceedingBlaintiff does not dispute that S. Cohen’s motion is timSige
Pl.’s Opp’n to Stephen Michael Cohen’s Mot. to Intervene, ECF No. 107 (“Opp’n to Mot. to
Intervene”), at 3 Movant has therefore showhmat he satisfies the first requirement for
intervention as of rightSee League of United Latin Am. Citizeh31 F.3d at 1302.

2. Impairment of Interest Relating to the Property or Transaction

“Whether an applicant for intervention as of right demondrsidficient interest in an
action is a ‘practical, threshold inquiry,” and ‘[n]o specific legal or equitaliézrest need be
established.”” Citizens for Balanced Usé47 F.3d at 897 (quotirdw. Forest ReLCouncil v.
Glickman 82 F.3d 825, 837 (9th Cir. 1996)). “To demonstrate a significant protectable interes
applicant must establish that the interest is protectable under some law anelréhist @ah
relationship between the legally protected interest and the claims at issu®tdinarily, once
the applicant has established a significant protectable interest in the amtida,readily find that

disposition of the case may, as a practical matter, impair or impede the appldsalitly to proect
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that interest.See Citizens for Balanced U&7 F.3d at 898 (citinGalifornia ex rel. Lockyer v.
United States450 F.3d 436, 442 (9th Cir. 2006)).

While not clearly articulatedylovantargues that he has a legally protected interest in thg
subjectof this action because absent his intervention, his “ability to protect his tegedse
protected by law through federal and state exemptions . . . would be impaired,” dbetig
ability to claim offsets to the Renewed Judgment. Mot. to Intere¢®. Movant asserts that
Plaintiff has in the past misrepresented the value of Movant's assets ag@edfés to the
Judgment.ld. at 2. Beyond makingemeralassertions of his interest in protecting his assets,
Movanthas not clearly articulatdtbw his ability to pract his interests will be impaired or
impeded absent his intervention in this action. Even assuming Movant has satisfiednaise
third factors for intervention under Rule 24@) howeverMovant has failed to meet the fourth
requirement, as discussed below, and his motion must accordingly be deeefuete 438 F.3d
at 954 (holding that the applicant bears the burden of showing that each of the fonteisme
met); Freedom from Religion Found., Inc. v. Geithré44 F.3d 836, 841 (9th Cir. 2011)
(explainingthat where an applicant fails to meet the fourth requirgntiemtcourt need not address
the first three requirements becati$kilure to satisfy any one of the requirements is fatal to the
applicatiort’) (quoting Pery v. Proposition 8 Official Proponent587 F.3d 947, 950 (9th Cir.
2009)).

3. Adequacy of Representation

In evaluating the adequacy of representattoniyts consider three factors: “(1) whether thg
interest of a present party is such that it will undoubtedly make all of a propdseddtnor’s
arguments; (2) whether the present party is capable and willing to make sudertgland (3)
whether a propsed intervenor would offer any necessary elements to the proceeding that othg
parties would neglect.’Arakaki v. Cayetand324 F.3d 1078, 1086 (9th Cir. 20@Bjternal
guotation marks and citations omitted'he ‘most important factor’ in assessifg tadequacy of
representation is ‘how the interest compares with the interests of existiieg fJaCitizens for

Balanced Usg647 F.3d at 898 (quotingrakaki 324 F.3d at 1086). “If an applicant for
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intervention and an existing party share the same ultimate objective, a ptiesuof adequacy of
representation arises,” which can be rebutted by “a ‘compelling showintpaéquacy of
representation.’ld. (internal citations omitted).

“T'he burden of showing inadequacy of representation is ‘minimal’ and satistired if
applicant can demonstrate that representation of its interests ‘may be’uasdédd. (quoting
Arakaki 324 F.3d at 1096 Nonetheless, Movant has not shown that he meets even this minin
burden. Movant simply recites the standard for intervention as of right withoutrerglaow
Defendant M. Cohen will not adequately represent Movant's interests. Movant amdi&refe
appear to have the same objective of defeating Plaintiff's claimithant fraudulently
conveyed assets to Defendants for the purpose of defrauding Plaintiff. Movanitiesargued
nor established that he has any other objective in this action. Thus, the presumption ofyaifeq
representation applies, and Movant proffers no evidence that rebuts this presu®pédkrakaki
324 F.3d at 1086. M. Cohen has vigorously litigated this action, which has included opposing
Plaintiff's motion for a preliminary injunction, filing a motion to dismiss or to transéaue,
challenging discovery requests, and bringing the instant motion for summanygatdg
Furthermore, if a transfer to Defendants actually has occurred, as PHlag#s, then
Defendants’ interest in defending this case is arguably even strongés iawvant’s interest.

In sum, although Movant has shown that his motion to intervene is timely and that he I
interests that may, as a practical matter, be adversely affected by the outchimadfdn,

Movant has not shown that his interests are inadequately represented by DefeAdaatdingly,
Movant has not satisfied all four requirements for intervention as of right pursuRule 24(a),
and his motion for intervention as of right is therefore DENIED.

4. Permissive Intervention

While S. Cohen’s moving papers do not expressly argue for permissive intervention urj
Rule 24(b), Movant mentions permissive intervention in his notice, and Plaintiff addresses
permissive intervention in his opposition. The Court therefore considers whether Moy amde

an adequate showing that: (1) the court has an independent basis for jurisdictionm@jdhas
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timely; and (3) there is a common question of law and fact between the Moglant or defense
and the main actionDonnelly, 159 F.3d at 41Beckmanmndus., Inc. v. Int'l Ins. Co966 F.2d
470, 473 (9th Cir. 1992). If these threshold requirements are all met, the court hamdisTret
permit or deny intervention under Rule 24(b), taking into accoutether the intervention will
unduly delay or prejudice the adjudication of the original parntights™ Fed. R. Civ. P. 24(b)(3)

The Court concludes that Movant has not met the threshold requirements for permissi
intervention. Although Movant’s motion is timely, as previously discussed, Mbeantot clearly
stated any claim or defense he wishes to assert against any party to thisladgéed, Movant has
altogether failed to comply with Rule 24(c), which requires that a motion to ineefgtate the
grounds for intervention and be accompanied by a pleading that sets out the claiemee tmf
which intervention is sought.” Fed. R. Civ. P. 24(c). Although a Rule 24(c) attachment is not
required “where . . . the movant describes the basis for intervention with suf§ipesmificity to
alow the district court to rule,Beckman Indy966 F.2d at 475, Movant here has not adequately
identified the claims or defenses that he wishes to assert in this acbasequently, Movant’'s
failure to attach a pleading not only renders his motion to intervene procedefallgr, but
moreover deprives the Cowt abasis for determining whether it has an independent basis for
jurisdiction over Movant’s claims or defenses. The Court is likewise unable tondet@rhether
Movant’s claims or defenses share a common question of law and fact with the noain act
Furthermore, because Movant has not identified what additional arguments or evidendd i
bring to the Court’s attention, and because Movant has not shown that his interestdeyately
represented by Defendants, the Court finds in its discretion that perningsivention is not
warranted under the circumstances of this case. Movant’s motion for permugsivention is
thus likewise DENIED.

V. CONCLUSION

For the foregoing reasons, Defendant M. Cohen’s motion for summary judgment is
DENIED without prejudice pursuant to Rule 56(d), and Movant S. Cohen’s motion for interverj

is DENIED.
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IT ISSO ORDERED.

Dated:July 17, 2012
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