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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

GARY KREMEN, Case N0.5:11cv-054114 HK

Plaintiff, ORDER GRANTINGEX PARTE
APPLICATION FOR TEMPORARY
RESTRAINING ORDER; ORDER TO
SHOW CAUSE WHY A PRELIMINARY
INJUNCTION SHOULD NOT ISSUE
AND ORDER GRANTING
PLAINTIFF'S MOTION TO CONDUCT
EXPEDITED DISCOVERY

V.
MICHAEL JOSEPH COHEN, an individual; a
FNBPAY CORPORATION, an Arizona
corporation,

Defendants

N N N N N N e e e e e

Plaintiff Gary Kremen (“Kremen” or “Plaintiff’) filed this action on Nawder 8, 2011
under California’s Uniform Fraudulent Transfer Act (“CUFTA”), Cal. Civ. Code 88§ 3439.04,
3439.07, 3440 against Defendants Michael Joseph Cohen (“M. Cohen”) and FNBPay Corpor
(“FNBPay”), a corporation incorporated under the laws of the State of Arizotadtively
“Defendants”), upon information and belief that Defendants are the transfésetam property,

including money, fraudulently transferred to each of them by Stephen Michael C8hen (*

Cohen”), an individual against whom Plaintiff has an enforceable and unpaid money judgment i

the amount of $67,867,053.36 (the “Renewed JudgmeSEEECF No. 1. On December 2, 2011
Plaintiff filed anex partemotion pursuant to Federal Rule of Civil Procedure 65 and Civil Local
Rules 710 and 65-1 seeking (1) a temporeggtraining order (“TRQ against Defendants M.

Cohen and FNBPay; (2) an Order to Show Cause (“OSC”) why a preliminary iojusbbuld not
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issue; and (3) an order expediting discovebgeECF No. 5. Because Plaintiff requests immedial
injunctive relief,andnone of the parties have consented to magistrate jurisdictiocadbevas
reassigned from Magistrate Judge Howard R. Lloyd to the undersigned on @e@&2011.See
ECF Nos. 8, 9. For the reasons set forth in this Order, PlairtiffsarteMotion for a Temporary
Restraining Order is GRANTED, and Defendants aretheORDERED TO SHOW CAUSE at a
hearing on Friday, December 16, 2011, at 3:00 p.m., why a preliminary injunction should not
For good cause shown, the Court also GRANTS Plaintiff's Motion for Expedited Discovery
I. BACKGROUND

The following facts aréaken from Plaintiff's Complaint, Plaintiff's attorney’s declaration
submitted in support of thisx parteMotion for Temporary Restraining Order, and judicially
noticeable documentsSeeFed. R. Civ. P. 65(b)(1). Plaintiff is an internet entrepreneur who

obtained a $65 million judgment (the “Judgment”) in the United States District Cotinefo

! The Court may take judicial notice of matters that are either “generally kwithin the

territorial jurisdiction of the trial court” or “capable of accurate and readyriahation by resort

to sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). Under
doctrine of incorporation by reference, the Court may take judicial notice ofrants attached to
or referenced in the ComplainBeeCoto Settlement v. Eisemge593 F.3d 1031, 1038 (9th Cir.
2010);Lee v. City of L.A.250 F.3d 668, 688-89 (9th Cir. 2004ge alsd~ed. R. Civ. P. 10(c).
Public records, including judgments and other court documents, are also proper subjelatsaof |
notice. See, e.gUnited States v. Blacik82 F.3d 1035, 1041 (9th Cir. 2007). Records filed with
county recorder or obtained from administrative agencies are also gepetilgily noticeable.
See Barron v. Rei¢ii3 F.3d 1370, 1377 (9th Cir. 1994). Exhibits 1 throLiglof Plaintiff's
Request for Judicial Notice (“RJIN”) are all prior court judgments or documidsif previous
court actions in the Northern District of California or Southern District of Qali&. SeeECF No.
5-6. Exhibit 18 of Plaintiff's RIN is a Mexican Apostilled Document recorded in thécPubl
Registry of Property and Commerce in Tijuana, State of Baja Califorrgich] index no.
5546422, dated August 7, 2007. Accordingly, the Court finds Plaintiff's RIN Exhibits 1 throud
18 proper subjects of judicial notice under Federal Rule of Evidence 201(b) and GRANTS
Plaintiff's request that the Court take judicial notice of all 18 exhibits. -ty Stephen Michael
Cohen (“S. Cohen”), the alleged Judgment-Debtor, has also filed a Requestd@l Natice (“S.
Cohen’s RIN"), asking the Court to take judicial notice of various facts regareimglétionship
between First National Bank, S.A. de C.V., SOFOM ENR (“FNB Mexico”) and FNPpdzation,
as supported by declarations of S. Cohen and Marcello Zuniggambes to this suitSeeECF

No. 10. Plaintiff objects to S. Cohen’s RJSeeECF No. 13. Because S. Cohen asks the Court
take judicial notice of facts whose accuracy is subject to reasonable disputeuthBENIES S.
Cohen’s reqgest.
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Northern District of California against S. Cohen and S. Cohen’s alter ego emtithgsil 3, 2001,
for fraudulently converting the internet domain name, www.sex.ceaeRJIN EXx. 1; Dillon Decl.
14.

Plaintiff filed his underlying suit against S. Cohen in July 1998. On November 27, 200
the district court granted Plaintiff’'s motion for a preliminary injunction and edd&: Cohen to
transfer the www.sex.oo domain name back to Kremen, to repatriate $25,000,000.00 that S.
Cohen had sent to offshore accounts, to sign waivers for the release of tax returmk arod doant
records, and to sign FOIA waiverSeeRJN Ex. 2. After S. Cohen failed to comply wilie
preliminary injunction order, the district court issued an Order RequiringhDafes to Appear and
Sign Waivers on February 7, 2001. RJN Ex. 15. S. Cohen did not comply with the February
2001 order and was subsequently held in civil contempt on February 12, 2001. RJIN Ex. 3 at
The civil contempt order was followed by an arrest warrant on March 2, 2001 for S. Cohen’s
continued refusal to comply with the court’s prior ordeé8eeRJIN Ex. 4 at 4. S. Cohen fled to
Mexico until October 27, 2005, when he was detained by the Mexican authorities and depmrtg
the custody of the United States Marshal. Dillon Decl. § 16; RIN Ex. 6. S. Cohamegtima
custody for almost 14 months for civil contempt of the court’s prior orders. Dilloh D&¢.

Since the Judgment was entered in April 2001, S. Cohen has never made a single voll
payment on Plaintiff's Judgment. S. Cohen currently resides in Tijuana, Mexicopl Y 18,

22. Plaintiff has made various previous efforts to collect on his Judgment. In Sep2&dber
Plaintiff brought an enforcement application for a TRO and turnover order. dptartber 28,
2005 Order, the United States District Court for the Northern District ofo@aik found that

seven individuals and twelve compasiwere acting in concert with S. Cohen to evade
enforcement of the Judgment and enjoined them from doing anything to interfere withfBlai
rights thereunderld. 1 18(a); RIN Ex. 5. One of the companies identified in the September 2(
Order was Penet, S.A. de C.V. (“Pacnet”), and one of the individuals was Jhuliana Cohen, S.
Cohen’s step-daughter. RIN Ex. 5. On June 28, 2005, Plaintiff filed an action in the Souther

District of California and obtained a judgment and permanent injunction on November 18, 20(
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against S. Cohen'’s step-daughter (Jhuliana Cohen) in the amount of $4,931,781.1@ifleis ex-
(Rosa Cohen) in the amount of $1,094,579.45, and his former attorney (Gustavo Cortez) in th
amount of $802,620, based on their participation in fraudulent transfers to assist S. Cohen in
concealing and transferring his assets with the intent of avoiding the Judgment.. CaB{p);

RJN Exs. 6, 7. On March 22, 201he United States District Court for the Northern District of
Californiarenewed th Judgment against S. Cohen in the renewed amount of $67,867,053.36
(“Renewed Judgment”). Compl. Ex. A.

Plaintiff filed this action on November 8, 2011, now seeking relief against M. Cohen, S
Cohen’s cousin, and against FNBPay, a corporation created by M. Cohen on July 15, 2010, g
which M. Cohen is listed as the sole officer, director, incorporator, and 100% sharehadgl. C
19 14, 19; Dillon Decl. 1 49. Plaintiff brings this action on information and belief thabherC
has formed FNBPay Corporation to assist S. Cohen in funneling money through variousswebs

with intent to conceal S. Cohen’s assets from Plaintiff. Plaintiff allegé$th@ohen has used M.

e

nd

Site

Cohen to conduct business through FNBPay on S. Cohen’s behalf, and to open bank accounts in

M. Cohen’s and/or FNBPay’'s name at S. Cohen’s behest in order to transfer money and cond
business for the benefit of S. Cohen and/or S. Cohen'’s related entities. Compl. I 20f Plaintif
further alleges on information and belief that M. Cohen and FNBPay knowingly conspired ang
agreed with S. Cohen to cause monies to be transferred and deposited into the bank account
FNBPay’s name, and to cause payments of money to M. Cohen personally to pay higenortga
among other things, with the actual intent to hinder, delay, or defraud Plaintiffroisexg his
rights as a creditor of S. Coheld. 11 2728. Plaintiff alleges that the deposit payments at the
FNBPay bank account and payments toward M. Cohen’s mortgage were for no considemati
were simply a device to place these assets beyond Plaintiff's reach, as evidetheethbt that
they were rdransferred to S. Cohen at S. Cohen’s request{ 29, 47-51.

Specifically at issue in thisx parteMotion for a TRO is a Wells Fargo aaot no.
2806354318 opened by M. Cohen under the name FNBPay (“Wells Fargo Account”) that hold
funds alleged to be directly controlled by S. Cohen. Br. at 7, 10; Dillon Decl. 11 46-47. S.
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Cohen’s revenugenerating business dealings relate to a Mexioéine@payment processing
corporation First National Bank S.A. de C.V., SOFOM ENR (“FNB Mexico”), regest with the
California Secretary of State as a Mexican corporation authorized to do busiGadi$ornia.
Dillon Decl. 11 21-22. S. Cohen admits to having formed FNB Mexico and appears to be
Chairman of the Board d@irectors, Senior Vice iesident, and beneficial owner of FNB Mexico.
Dillon Decl. 14 24-26. During a judgment debtor examination of S. Cohen conductedryfBlai
attorney on July 12, 2011, S. Cohen explained that FNBPay.com operates as the credit card
processing arm of FNB MexicdeeDillon Decl. Ex. 1 at 71:5-10. Based on other evidence
gathered by Plaintiff's attorney, it appears that FNBPay is wholly dwgd=NB Mexico.See
Dillon Decl. 11 3146. FNB Mexico earns money by charging fees for facilitating wire wassf
through the website www.fnbpay.corBeeDillon Decl. {1 42-45.

The subject Wells Fargo Account, opened with Wells Fargo Bank at 1004 W. Chandle
Blvd., has a balance of $109,205.00. Dillon Decl. § 50. According to www.fnbpay.com, Unitg
States users who wish to wire or deposit funds to FNBPay.com are instructed tange wi
instructions for the Wells Fargo Account. FNB Mexico customers are directdeposit money
directly into the Wells Fargo Account. Dillon Decl. 1 45-50.

1. LEGAL STANDARDS

The Court may issue a TRO without written or oral notice to the adverse party @ly i
“specific facts in an affidavit or a verified complaint clearly show that imatedind irreparable
injury, loss, or damage will result to the movant before the adverse party candehear
opposition”; and (2) “the movant’s attorney certifies in writing any efforésle to give notice and
the reasons why it should not be required.” Fed. R. Civ. P. 65(b)(1). The Local Civil Rules rg
that anyex partemotion for a temporary restraining order be accompanied by (1) a copy of the
complaint; (2) a separate memorandum of points and authorities in support of the motlon; (3)
proposed temporary restraining order; and (4) such other documents in support of the mokion
the party wishes the Court to consider. Civil L.R. 65-1(a). A party seekieg parteTRO

nevertheless still must deliver notice of such motion to opposing counsel or party on ettthefor
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day of filing the motion with the Court, unless otherwise relieved by court ordeit.L&R. 65-
1(b). Anex parteTRO may be appropriate in some limited circumstances, such as “where not
to the adverse party is impossible either because the identity of the advarse ypra@known or
because a known party cannot be located in time for a heating,Can Co. v. Mansukhani42
F.2d 314, 322 (7th Cir. 1984), or where, even though notice could be given to the adverse pal
“notice to the defendant would render fruitless the further prosecution of the aBtenqg”Air
Racing Ass'n, Inc. v. McCord52 F.3d 1126, 1131 (9th Cir. 2006).
[11.DISCUSSION
A. Temporary Restraining Order

To obtain preliminary injunctive relief, a plaintifienerally must show that (1) he is likely
to succeed on the merits; (2) he is likely to suffer irreparable harm in thecaledgreliminary
relief; (3) the balance of equities tips in his favor; and (4) an injunction is in the mibliest.
Winter v Natural Res. Def. Counch55 U.S. 7, 24-25 (2008 ccord Stormans, Inc. v. Selecky
586 F.3d 1109, 1126-27 (9th Cir. 2009). An injunction may also be appropriate where the pla
raises “serious questions going to the merits” and demonstrates thatlaheebaf hardships tips
sharply in the plaintiff's favor.”Alliance for the Wild Rockies v. Cottrefi22 F.3d 1045, 1052 (9th
Cir. 2010). To succeed on its motion for a temporary restraining order, Plaintif6atis$y all
four elements of theVintertest.

1. Likelihood of Successon the Merits

The Court finds that Plaintiff has shown a likelihood of success on the merits ofifms cla
for fraudulent transfers in violation of CUFTA § 3439.04. California Civil Code § 3439.04(a)(]
provides that a transfer is fraudulent to a creditor if it is made with acteat tat hinder, delay, or
defraud any creditor of the debtor. In determining intent to defraud, courtsamsigerjnter
alia, whether: (1) the transfer or obligation was to an insider; (2) the debtor retaiisedsos or
control of the property transferred after the transfer; (3) the transfer oatdnigvas disclosed or
concealed; (4) before the transfer was made or obligation was incurred, thehdebbeen sued or

threatened withust; (5) the transfer was of substantially all the debtor’s assets; (6) ttor deb
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absconded; (7) the debtor removed or concealed assets; (8) the value of the consideeated
by the debtor was reasonably equivalent to the value of the asset teghefehe amount of the
obligation incurred; (9) the debtor was insolvent or became insolvent shortlyhafteansfer was
made or the obligation was incurred; (10) the transfer occurred shortly beforethyr stier a
substantial debt was incurred; and (11) the debtor transferred the esssetsloéthe business to

a lienholder who transferred the assets to an insider of the debtor. Cal. Civ. Code § 3439.04

b).

Since April 3, 2001, Plaintiff has been a creditor of S. Cohen in an amount not less thajn $¢

million. Plaintiff obtained a Renewed Judgment in the amount of $67,867,053.36 on March 2
2011. S. Cohen has a history of removing or concealing assets for the pastdemgraover, S.
Cohen has accomplished this removing or concealing of assets by using hisgaati other
associates to fraudulently convey his assets in an effort to avoid payment of thieduty
Plaintiff. M. Cohen is S. Cohen'’s cousin and thus “an insider,” i.e. a blood relative. Mogreove
FNBPay, incorporated by M. Cohen and of which M. Cohen is the sole officer and shateholdg
appears to be wholly owned by FNB Mexico, of which S. Cohen appears to be the beneficial
owner. Payments to FNB Mexico appear to be channeled through FNBPay’s Wgtls Far
Account. In light of S. Cohen’s past practice of using relatives and shell corpotatiimert
funds with the intent of defrauding Plaintiff and preventing him from being ablelextoh his
Judgment, and in light of the numerous alleged links between FNB Mexico and FNBPay
suggesting that the Wells Fargo Account in FNBPay’s name is in fact und=rinel of S.
Cohen, the Court finds Plaintiff likely to succeed on the merits of his fraudulent comoesy
claims.
2. Likeihood of Irreparable Harm

To qualify for atemporary restraining order, Plaintiff must show that he is likely to suffel
irreparable harm in the absence of the order. Monetary injury is not normally cedsal®e
irreparable.SeeNelson v. Nat'| Aeronautics and Space AdpB30 F.3d 865, 881 (9th Cir. 2008).
Even though Plaintiff's injury will be monetary in nature, Plaintiff nonethelegses that such

injury is irreparable because, based on S. Cohen’s past behavior, Defendantsligedgted, and
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likely will continue to act, in concert with S. Cohen to transfer, conceal, hypothdeateoy,

move, or otherwise make unavailable assets held in constructive trust for i? laietdby
foreclosing Plaintiff from being able to execute on his April 3, 2001 Judgment a§ai@shen,
which wa renewed on March 22, 2011 in the amount of $67,867,053.36. Specifically, Plaintif
argues it is likely Defendants and Judgment Debtor S. Cohen will directly ceatiditransfer,

sell, assign, pledge, hypothecate, encumber, dissipate, distribute, or move ¢hesaafrithe Wells
Fargo Account, and/or other currently unknown accounts, or interfere with funds eatrica e
Wells Fargo Account, and/or other currently unknown accounts, if Plaintiffs weredegal on
notice to Defendants of a heariagd ruling on this TRO. Plaintiff argues thateanparteTRO is
therefore necessary to preserve his ability to execute on his Judgment.

“A party seeking an asset freeze must show a likelihood of dissipation of thedlagsets,
or other inability tarecover monetary damages, if relief is not granteldfnson v. Couturies72
F.3d 1067, 1085 (9th Cir. 2009) (citi@pnn. Gen. Life Ins. Co. v. New Images of Beverly Hills
321 F.3d 878, 881 (9th Cir. 2003)). An injunction freezing assets may sisovidere plaintiff
demonstrates that “defendant has engaged in pattern of secreting or disagsgisgo avoid
judgment.” In re Estate of Ferdinand Marco, Human Rights LjtRp F.3d 1467, 1480 (9th Cir.
1994). Furthermore, while a preliminary injunction ordinarily may not issue to peesssets to
which a party does not yet have a legal claee Grupo Mexicano de Desarrollo, S.A. v. Alliancg
Bond Fund, Ing.527 U.S. 308, 3183 (1999), specifically excepted from this rule are “instanceg
of fraudulent conveyance and bankruptady’te Focus Media In¢.387 F.3d 1077, 1084 (9th Cir.
2004). “The law of fraudulent conveyances and bankruptcy was developed to prevent such
conduct,’ i.e., debtors trying to avoid paying their debts, or seeking to favor sontersreder
others.” Id. at 1084 (quotingsrupo Mexicanp527 U.S. at 324-25%ee also Conn. Gen. Life Ins.
Co. v. New Images of Beverly Hjl&21 F.3d 878, 882 (9th Cir. 2008)nited States ex rel.
Rahman v. Oncology Assqck98 F.3d 489, 494-99 (4th Cir. 1999) (district court has authority t
issue assdteezing injunction where equitable relief is sought, even though substantialy

damages are also claimed).
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Plaintiff here has shown that S. Cohen has a history of dishonest behavior and of mak
fraudulent conveyances through the assistance of his family and asstw@teid execution of
Plaintiff's Judgment. For example, in granting Plaintiff’'s Motion for Pnelary Injunction on

November 27, 2000, the district court found that:

the evidence demonstrates that defendants, including Mr. Cohen in particular,
appear to improperly have thwarted plaintiff's efforts to obtain discovery of
financial information, to have engaged in activities designed to conceal mogey the
have made frorthe operation of the sex.com website, and to have transferred
substantial assets to entities for the purpose of avoiding ultimate financial
responsibility at the conclusion of this litigation. These wrongful activitza®
accelerated in recent weeksdahe threat of irreparably injury is imminent.

RJIN Ex. 2 at 2. After S. Cohen failed to comply with the preliminary injunction order, @amd w

subsequently held in civil contempt on February 12, 2001, the district court stated:

[a]s they have throughout this litigation, Defendants have simply ignored this

Court’s orders. This Court has now on four separate occasions ordered Defendants

to sign waivers for the release of tax returns, bank account records, and FOIA

waivers. All four times, Defendants have turned a deaf ear. This Court cannot
countenance such blatant disregard for its orders.
RJIN Ex. 3 at 2. The civil contempt order was followed by an arrest warrant on March 2, 2001
S. Cohen’s continued refusal to comply with the court’s prior ordeeeRJIN EX. 4 at 4.

Here, Plaintiff seeks to enjoin not S. Cohen, the original Judgment-Debtor, but rather S
Cohen’s cousin, M. Cohen, as well as a corporation of which M. Cohen is sole shareholder, b
on M. Cohen’s and FNBPay'’s alleged support and assistance to S. Cohen in avoiding trexiRe
Judgment through fraudulent conveyances. Although itis S. Cohen, and not M. Cohen or FN
who has exhibited the past pattern of defying court orders and thwarting Pgffidi'ts to
execute on his Judgment, Plaintiff shows that S. Cohen has engaged in his decepiies pviloti
the assistance of his relatives and sham corporate entities. On June 28, 200% filddiat
action in the Southern District of California and obtained a judgment and permaoeatiarj on
November 18, 2009 against S. Cohen’s step-daughter, his ex-wife, and his former attorney

(Gustavo Cortez), based on their participation in fraudulent transfers to as3mte in

concealing and transferring his assets with the intent of avoiding the Judgment.
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Based on S. Cohen’s past practices, and in light of the Court’s determinatiolaiiaff i3
likely to succeed in showing that Defendants are liable under CUFTA for fraudolereyances
in connection with S. Cohen’s avoidance of the Judgment, the Court finds there is an agpreci
risk that Defendants or Judgment Debtor S. Cohen will dispose of the subject Wel\Eapunt
and other currently unknown funds prior to resolution of Plaintiff's action. The Courtrfurthe
corcludes that if such funds are dissipated, Plaintiff will incur irreparabha mathat he may not
be able to execute on his Judgment.
3. Balance of Equities
Plaintiff is a Judgment Creditor and seeks only such equitable relief eseissary to
preserve hisights to recover his own property. As such, the Court finds that the balance of
hardships weighs in Plaintiff's favor. Plaintiff has been attempting tauéxen his Judgment
against S. Cohen for over ten years and is pursuing a chimeric Judgmemt Debt
4. Public Interest
When an injunction will impact non-parties and has the potential to impact the public, t
public interest is relevaniSee Stormans, Inc. v. Seleck§6 F.3d 1109, 1139 (9th Cir. 2009). By
contrast, “[w]hen the reach of an injunction is narrow, limited only to the parties, and has
impact on norparties, the public interest will be at most a neutral factor in the analysis rather {
one that favors granting or denying the preliminary injunctidd.”at 1138-39 (quotingernhardt
v. L.A. Cnty,. 339 F.3d 920, 931 (9th Cir. 2003)) (internal quotations marks and brackets omittg
The Court finds that, under the circumstances presented, the reach of the injunctimwigsnd
limited to the parties and the relevant fparties, nenely S. Cohen, and therefore the public
interest is not a major factor in the TRO analysis.
5. Relief
Given S. Cohen’s extensive history of evasive and abusive conduct, including fraudule
intra-family transfers and refusal to disclose asset informatioefiartce of court orders, and the
suspect relationship between S. Cohen’s FNB Mexico and M. Cohen’s FNBPay Corp., the Cd

finds that Plaintiff has shown he is both likely to succeed on the merits of his CU& s and
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that he is likely to suffer irrepable harm in the absence of an ex parte TRO preventing the
dissipation of assets contained in the Wells Fargo Account held in Defendantssposses
Plaintiff has demonstrated that Judgment-Debtor S. Cohen has a history afgutdrnily

members and aeciates to help him divert and conceal property, including money, and that M.
Cohen is likely assisting S. Cohen by fraudulently conveying S. Cohen’s funds withtante
hinder, delay, or defraud Plaintiff from collecting on his Judgment. As the titd previously

found in issuing a TRO against S. Cohen and his associates,

Cohen and/or other persons acting in concert with Cohen likely may, as they have
repeatedly done in the past, transfer, convey, conceal, hypothecate, destroy, move or
otherwise make unavailable the property set forth herein below that, pursuant to the
Judgment, is held in constructive trust for Kremen, if Kremen were to proceed on
notice to Cohen, thus frustrating the ultimate relief Kremen seeks in this action.

RJIN Ex. 14 at 4. The Court finds good cause for issuing a TRO ex parte becatuiselyt tisat
Defendants will attempt to secret away or dissipate the assets in their contr@hihgtice,
irreparably harming Plaintiff from being able to collect on his Judgment.

Good cause being shown, the Court hereby ORDERS that, pending the OSC hearing
described below, Defendants, and each of them, and their officers, agents, sen@oiges,
attorneys and all persons in active concert or participation with them who ractaieénotice of
this Order by personal service or otherwise, are restrained and enjoinedriotly dir indirectly
transferring, selling, assigning, pledging, hypothecating, encumberisgatiag, distributing or
moving the contents of the Wells Fargo Account, and/or other currently unknown deposit acc
containing funds that are directly and/or indirectly held for the benefit f#fidants or for
Judgment Debtor S. Cohen, or interfering with funds earmarked for the Wells Fargon,
and/or other currently unknown deposit accounts containing funds that are dinelétly a
indirectly held for the benefit of Defendants or for Judgment Debtor, S. Cohen.

Wells Fargo Bank, N.A., holding Business Checking Account No. 2806354B4Btake
no action and make no transaction of assets or securities and no disbursement of assegises s

(including extensions of credit or advances on existing lines of credit), incluairigphor of any
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negotiable instrument (including any check, draft, or cashier’s check) purchasetbb
Defendants, and each of them related to the Wells Fargo Account and/or argcothert holding
funds on behalf of either Defendant, pending further order of this Court.

To effectuate the immediately preceding provision, Pldintdy cause a copy of this Order
to be served on Wells Fargo Bank, N.A., holding Business Checking Account No. 280635431
through its office located at 1004 W. Chandler Blvd., Chandler, Arizona either by Urated St
mail or facsimile as if such serviegas personal service, to restrain and enjoin Wells Fargo Ban
N.A., holding Business Checking Account No. 280635488y disbursing assets from the Wellg
Fargo Account and/or any other account holding funds on behalf of either Defendamt, or a
companies or persons or entities under their control.

The Court notes that both M. Cohen and the Wells Fargo Account appear to be locates
Chandler, raising potential personal jurisdiction and improper venue concerns. Givegetieyur
of Plaintiff's ex parte RO request, the Court finds that temporary injunctive relief is warranted
However, the Court will not issue a preliminary injunction absent Plaintiff's stgpilat this
Court has personal jurisdiction over Defendants and in rem jurisdiction ovpra@ogyty sought to
be enjoined, and that venue in this district is proper. Plaintiff shall file a ideéssing these
issues by Monday, December 12, 2011, at 5:00 p.m. Defendants shall file a response, if any
Wednesday, December 14, 2011, at 5:00 p.m.

6. Bond

The Court may issue a preliminary injunction or a temporary restraining ordeif oiné
movant gives security in an amount that the court considers proper to pay the costs and dam
sustained by any party found to have been wrongfully enjoinesstrained.Fed. R. Civ. P. 65(c).
Notwithstanding the seemingly mandatory language, “the district court m@gndis with the
filing of a bond when it concludes there is no realistic likelihood of harm to the defermlant f
enjoining his or her condut Johnson572 F.3d at 1086.

Contrary to Plaintiff's suggestion, the Court finds there is a likelihood of harm to

Defendants should the preliminary injunction later be found to have issued in error. The Wel
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Fargo Account amounts %109,205.00; the value of Defendants’ other potential assets is
unknown. If improperly enjoined, Defendants will have suffered from having theisasset
temporarily frozen. Accordingly, the Court sets the bond at $2,000.00.

B. Order to Show Cause

In accordance with Civil Lod¢&Rule 65-1(c) and Federal Rule of Civil Procedure 65(b), th
Court hereby Orders Defendants M. Cohen and FNBPay to Show Cause at a hearidayon Fr
December 16, 2011, at 3:00 p.m., in Courtroom 8 on the 4th Floor of the San Jose Courthoug
South First Street, San Jose, California 95113, why a preliminary injunction shouddueot i
freezing the funds located in the Wells Fargo Account, and any other currently unknowih depdg
accounts, and restraining and enjoining Defendants from directly or ithgiransferring, selling,
assigning, pledging, hypothecating, encumbering, dissipating, distigboti moving the contents
of the Wells Fargo Account, and/or other currently unknown deposit account containingelthds
directly and/or indirectly for the benefit of Defendants and/or Judgment D&b&@uwhen, or
interfering with funds earmarked for the Wells Fargo Account, and/or other ¢ymuakhown
deposit accounts containing funds that are directly and/or indirectly held for tHe bene
Defendand and/or Judgment Debtor S. Cohen.

This Order to Show Cause and supporting papers must be served on Defendants with
hours of the time of this Order’s issuance, and proof of service shall be filed within 24afteur
service. Service shall be made Rlaintiff's Counsel, Timothy P. Dillon, Esq. by email at
tdillon@dillongerardi.com, facsimile at (858) 587-2587, and/or by personal servicernigbne
mail at Dillon & Gerardi, APC, 4660 La Jolla Village Dr., Ste. 1040, San Diego, Gaafép122.

Defendants shall file their opposition, if any, by Monday, December 12, 2011 at 5:00 p
Plaintiff shall file his reply, if any, by Wednesday, December 14, 2011, at 5:00 p.m.

C. Expedited Discovery
In conjunction with higex partemotion for a TRO and OSC why a preliminary injunction

should not issue, Plaintiff also files a motion for expedited discovery so that heekagiscovery
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materials from Defendants in preparation for the order to show cause Heampngliminary
injunction.

Ordinarily, a party may not seek discovery from any source until the partiesdafeered
as required by Federal Rule of Civil Procedure 26(f), unless authorized bydgralHeules of
Civil Procedure, by stipulation, or by order of the Court. Fed. R. Civ. P. 26(d)(1). A cayrt m
grant a motion for expedited discovery upon a showing of good cause, balancing thedémefit

requesting party against the possible prejudice or hardship on the respondingpar8emitool,

Inc. v. Tokyo Electron Am., In@08 F.R.D. 273, 274 (N.D. Cal. 2002). “The good cause standard

may be satisfied where a party seeks a preliminary injunction,” alththegsheer act of seeking al
preliminary injunction does not automatically entitle a party to expedited digcosen .Legalnet,
Inc. v. Davis 673 F. Supp. 2d 1063, 1066 (C.D. Cal. 2009) (qudngst Comm’ns Int’l, Inc. v.
WorldQuest Networks, In213 F.R.D. 418, 419 (D. Colo. 2003)). Rather, in deciding whether
grant a request for expedited discovery in connection with a preliminary injuncéandyeéhe
Court examines the reasonableness of the request in light of all the surrouraingstanceslid.

at 1067. Among the factors commonly considered in determining the reasonablengsslibvéex
discovery are: (1) whether a preliminary injunction is pending; (2) the breadté distcovery
requests; (3) the purpose for requesting the expedited discovery; (4) the burderespdhding
party in complying with the request; and (5) how far in advance of the typicalvéiyprocess

the request was madéd.; Disability Rights Council of Greater Wash. v. Wash. Metro. Area
Transit Auth, 234 F.R.D. 4,6 (D.D.C. 2006). The Court “has the discretion, in the interests of
justice, to prevent excessive or burdensome discovémyérican Legalnet673 F. Supp. 2d at
1067 (internal quotation marks and citations omitted).

Here, Plaintiffs seeks expedited discovery to (1) conduct the deposition of M. Cohen a
the person most knowledgeable for FNBPay Corporation upon 72 hours written notice; €2) req
production of documents from Defendants related to the Wells Fargo Account and any other
accounts maintained by either Defendant that relate to S. Cohen and his relats] #i

corporate governance and control of FNBPay and FNB Mexico, and the relatiortsreprbéhe
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two entities; (3) subpoena Wells Fargo related to the Wells Fargo Accountyaathanaccount
opened by Defendants; (4) propound interrogatories and document requests to defendahts re
S. Cohen, and the movement of funds from S. Cohens’ related entities to Defendants; axd (5
a thirdparty subpoena on the hosting sites for each of the FNBPay related webdaeh se
Plaintiff's motion papers to request information regarding the registrantisefmebsites.

The Court finds that Plaintiff's expedited discovery requests are akdeiathis motion for
a preliminary injunction and are narrowly tailored to discover evidence egésprove the
probability of prevailing on the merits of his case. Although this is an extyerrpedited
discovery schedule, and the burden on Defendants to comply with the requests is natargignif
the Court finds that the balance of factors weighs in Plaintiff's favor anddaeghyr GRANTS
Plaintiff's request fo expedited discovery.

Plaintiff may, upon 72 hours written notice, conduct the deposition of Defendant Micha|
Joseph Cohen and the person most knowledgeable for Defendant FNBPay Corporation. Plai
may request production of documents from Deferslegiaaited to the Wells Fargo Account,
corporate governance and control of FNBPay Corporation and First National Banke £A/.d
SOFOM ENR (“*FNB Mexico”) and Judgment Debtor S. Cohen’s involvement with FNBPay
Corporation and FNB Mexico. Plaintiff maygeest all bank statements, ledgers, canceled cheg
transaction reports, and other information related to the use and sources of inctmé&\fels
Fargo Account and any other account with funds held beneficially for Defendarie)dBets
shall produce for inspection and copying all documents and things that are requésted2vi
hours of service of a written request for those documents or things.

Plaintiff may propound interrogatories related to the Wells Fargo Accountyshwpef
FNBPay Corporation, FNB Mexico, control of FNBPay Corporation and FNB Mexico, @bepor
governance of FNBPay Corporation and FNB Mexico, and the involvement of Judgment Debf
Cohen with FNBPay Corporation and FNB Mexico and involvement with all financial ttaorsa
conducted by such entities. Defendants shall deliver written responses tdf Rigimh seven

days of service of the interrogatories.
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Defendants shall serve written responses to Plaintiff's request for digcowefendants’

responses shall be sentR@intiff as follows:

Timothy P. Dillon, Esq.
Tdillon@dillongerardi.com

Dillon & Gerardi, APC

4660 La Jolla Village Dr., Ste. 1040
San Diego, California 92122
Facsimile at (858) 582587

IV.CONCLUSION
For the foregoing reasons, PlaintifEx ParteMotion for a TRO is GRANTED, and the
Court hereby ORDERS Defendants to SHOW CAUSE at a hearifrgaey, December 16, 2011,
at3:00 p.m., in Courtroom 8 on the 4th Floor of the San Jose Courthouse, 280 South First St
San Jose, California 95113, why a preliminary injunction should not i$damtiff’'s Motion for
Expedited Discovery in preparation for the preliminary injunction hearing iwileeGRANTED.

Defendants shall file their opposition to preliminary injunction, if any, by Mondagember 12,

2011 at 5:00 p.m. Plaintiff shall file his reply, if any, by Wednesday, December 14, 2011, at 5:

p.m. Also by Monday, December 12, 2011 at 5:00 gPhaintiff shall file a brief addressing
whether venue in this district is proper and whether the Court has jurisdiction o\2efamglants
and/or property sought to be preliminarily enjoined. Defendants shall file a resgarsy, by
Wednesday, December 14, 2011, at 5:00 p.m.

IT 1SSO ORDERED.

Dated: December 7, 2011 at 8:15 p.m. _{J’. M\v
LUCY OH

United States District Judge
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