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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

GARY KREMEN, Case N0.5:11cv-054114 HK

Plaintiff, ORDERDENYING DEFENDANTS’
MOTION TO DISMISS FOR LACK OF
PERSONAL JURISDICTION AND
IMPROPER VENUEAND DENYING
PLAINTIFF'S MOTION FOR
PRELIMINARY INJUNCTION

V.
MICHAEL JOSEPH COHEN, an individual; a
FNBPAY CORPORATION, an Arizona
corporation,

Defendants

N N N N N N e e e e e

Plaintiff Gary Kremen (“Kremen” or “Plaintiff’) filed this action on Nawder 8, 2011
under California’s Uniform Fraudulent Transfer Act (“CUFTA”), Cal. Civ. Code 88§ 3439.04,
3439.07, 3440, against Defendants Michael Joseph Cohen (“M. Cohen”) and FNBPay Corpo
(“FNBPay”), a corporation incorporated under the laws of the State of Arizotadtively
“Defendants”), upon information and belief that Defendants are the transééiessain property,
including money, fraudulently transferred to each of them by Stephen Michael C8h&olien”
or “Judgment-Debtor”), an individual against whom Plaintiff has an enforceable and umpaey
judgment, obtained for $65,000,000 on April 3, 2001 in the U.S. District Court foldtikeern
District of California, and renewed on March 22, 2011 by the same court in the amount of
$67,867,053.36 (the “Renewed Judgment”). On December 2, 2011, Plaintiff fibledpainte

motionseeking a temporary restraining order (“TRO”) freezing certain a%eqisevent the
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dissipation of more than $109,000 that is currently being held at Wells Fargo Baoki(Abm.
2806354318) [(the “Wells Fargo Account”)] under the name FNBPEy. ParteMotion for
Temporary Restraining Order (“TRO Motdj 2. The Wells Fargo Account held in Defendants’

possessiors alleged to be the vehicle for the allegeditfalent transfers from S. Cohen.

For good cause shown, the Court granted the TRO on December 7, 2011, granted Plajntiff

request for limited expedited disary, and issued an Order to Show Cause (“OS€ltjng a
briefing schedule and hearing date on Plaintiff’'s motion for preliminary iipmenjoining
Defendants from disposing of funds held in the Wells Fargo Acco@eteECF No. 16.However,
the Cout alsorequested supplemental briefing on whether this Court has personal jurisdiction
Defendants and whether venue in this district is proper. Defendants answer&Ctoa O
December 20, 2015geECF No. 38 and both sides submitted supplemental briefing on person
jurisdiction and venueseeECF Nos. 21, 40, 58. In addition, Defendants filed a Motionismi3s
for Lack of Jurisdiction and Improper Venue, or, in the alternative, a Motion to &rdnghe
District of Arizona pursuant to 28 U.S.C. § 140&eeECF No. 31. Plaintiff filed an opposition to
the motion to dismisseeECF No. 46, and Defendants filed a reglgeECF No. 62.

! The Court revised this briefing schedule on December 15, 2011 to allow Defendantmablditi
time for briefing. SeeECF No. 30.

2 0On Deember 27, 2011, Defendants also filed, without the Court’s permission, a “Supplemer
Brief in Opposition to Ex Parte Motion for Temporary Restraining Order, Qodeéhow Cause re:
Preliminary Injunction and for an Order Expediting Discovery; Motion to Quashc8earn Both

the Subpoena and the Request for Production of Documents and His Request for Sanctions;

for Referral to the Court’s Standing Committéd’oofessional Conduct and His Request for Couf

Ordered Sanctions; and Motion RequiringiRtiff Gary Kremen'’s [sic] to Post a Five Million
Dollar Bond Pursuant to the California Civil Code of Procedures Section 1030.” ECF No. 59.
This unauthorized sur-reply does not comply with Civil Local RuB¢dj-and is therefore
STRICKEN.
3 Although Defendants’ motion is titled “Motion Under Federal Rules of Civil Procedruée
12(b)2, 3, 5, and 6 to Dismiss for Lack of Jurisdiction, Improper Venue and InsufficrerteSaf
Process or, in the Alternative, to Transfer Pursuant to 28 U.S.C. § 1404 to the DistrizbobA
Defendants do not discuss the basis for their purported motions to dismiss pursuarg to Rule
12(b)(5) (insufficient service of process) or 12(b)(6) (failure to stataim alpon which relief can
be granted) anywhere in the baafytheir memorandum of points and authoriti€&&eECF No. 32.
Accordingly, the Court has no basis on which to adjudicate the merits of thesecagsaunds for
dismissal and therefore deems those motions waived.
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The Court held a hearing on the motion for preliminary injunction on January 5, 2012, {
which only Plaintiff appeared Pursuant to Civil Local Rule 7-1(b), the Court finds Deferglant
motion to dismiss or transfer appropriate for determination without oral argunteateordingly
VACATES the hearing scheduled for April 5, 201 Having considered the partiesibmissions
and the relevant law, the Court hereby DENIES Defendants’ motion to dismissandiet, and
DENIES Plaintiff’'s motion for a preliminary injunction. The TRO previousigrged expires
effective upon the date of this Order.

|. BACKGROUND®

Plaintiff is an internet entrepreneur who obtained a $65 million judgment (the “Judgmel
in the United States District Court for the Northern District of Califorgeirest S. Cohen and S.
Cohen'’s alter ego entities on April 3, 2001, for fraudulently camgethe internet domain name,
www.sex.com.SeePl.’s Request for Jdicial Notice (ECF No. %) (“RJIN”) Ex. 1;Declarationof
Timothy P. Dillonin Support of Motiorfor TRO (“Dillon Decl.”) 1 4;see also Kremen v. Stephen
Michael Cohen337 F.3d 1024, 1026-27 (9th Cir. 2003) (describing the factual background

* DefendantsEx ParteMotion to Shorten Time for Defendants’ Motion to Dismiss or Transfer
(ECF No. 47) is accordingly DENIED as moot.
® Defendants’ Emergendyx ParteMotion to Cancel the Temporary Restraining Order Pending
Hearing on Defendants’ Motion to Dismiss or Transfer (ECF No. 52) is accorddNIED as
moot.
® Defendants have filed multipfequests for judicial notice. Although Defendants do not submi
these requests in connection with any particular mosieel:CF Nos. 42, 53, 54, 55, 56, the Cour
construes them as requests for judicial notice of documents in connection with Defenmtdion
to dismiss. A matter may be judicially noticed if it is either “generally knowninvitte territorial
jurisdiction of the trial court” or “capable of accurate and ready determinaticesbrt to sources
whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). Requests fbr Judi
Notice Dkt No. 53 and Dkt No. 42 are identical and seek judicial notice of documents filed ang
order issued in another case in this distkcemen v. Stephen Michael Coh&lo. C98-20718-
JW. Because judicial notice may be taken of court records, the Court GRANT Si&een
request as to ECF No. 53. However, Requests for Judicial Notice Dkt Nos. 54, 55, and 56 se
judicial notice of declaations of various individuals. These declarations aréaagiable of
accurate and ready determination by resort to sources whose accuracy canonablghe
guestioned,” Fed. R. Evid. 201(b), and therefore the Court DENIES Defendants’ reqtests as
ECF Nos. 54, 55, and 56.
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between Kremen and S. Cohen common to this césefnen v. Jhuliana Aramis Cohddo. 05-
cv-01319-JM (POR), 2007 WL 1875779 (S.D. Cal. June 28, 2007) (same).
Plaintiff filed his underlying suit agast S. Cohen in July 1998. On November 27, 2000,

the district court granted Plaintiff’'s motion for a preliminary injunction and edd&: Cohen to

transfer the www.sex.com domain name back to Kremen, repatriate $25,000,000.00 that S. ¢

had sent to offshore accounts, sign waivers for the release of tax returns and bankracords,
and sign FOIA waiversSeeRJN Ex. 2. After S. Cohen failed to comply with the preliminary
injunction order, the district court issued an Order Requiring Defendants to Agmuk&rgn
Waivers on February 7, 2001. RJN Ex. 15. S. Cohen did not comply with the February 7, 20
order and was subsequently held in civil contempt on February 12, 2001. RJN Ex. 3 at2. TR
contempt order was followed by an arrest watran March 2, 2001 for S. Cohen’s continued
refusal to comply with the court’s prior ordetSeeRJIN Ex. 4 at 4. S. Cohen fled to Mexico until
October 27, 2005, when he was detained by the Mexican authorities and deported into tlge cu
of the United States Marshal. Dillon Decl. § 16; RIN Ex. 6. S. Cohen remained in custody fo
almost 14 months for civil contempt of the court’s prior orders. Dillon Decl. § 17.

Since the Judgment was entered in April 2001, S. Cohen has never made a single voll
payment on Plaintiff's Judgment. S. Cohen currently resides in Tijuana, Mexicopl Y 18,
22. Plaintiff has made various previous efforts to collect on his Judgment. In Sep2&dber
Plaintiff brought an enforcement application for a TRO and turnover order. dptartber 28,
2005 Order, the United States District Court for the Northern District ofo@aik found that
seven individuals and twelve companies were acting in concert with S. Cohen to evade
enforcement of the Judgment and enjoineditfr®om doing anything to interfere with Plaintiff's
rights thereunder. Compl. { 18(a); RIN Ex. 5. One of the companies identified in thelieepte
2005 Order was Pacnet, S.A. de C.V. (“Pacnet”), and one of the individuals was Jhuliana Col
Cohen’s gep-daughter. RIN Ex. 5. On June 28, 2005, Plaintiff filed an action in the Southern
District of California and obtained a judgment and permanent injunction on November 18, 20(

againstS. Cohen’s stepaughter Jhuliana Cohen) in the amount of $4,931,781.13, hisifx-
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(Rosa Cohen) in the amount of $1,094,579.45, and his former attorney (Gustavo Cortez) in th
amount of $802,620, based on their participation in fraudulent transfers to assist S. Cohen in
concealing and transferring his assets with the intent of avoiding the Judgment.. TaB{p);
RJN Exs. 6, 7. On March 22, 201he United States District Court for the Northern District of
Californiarenewed the Judgment against S. Cohen in the renewed amount of $67,867,053.36
(“Renewed Judgment”)Compl. Ex. A.

The instant action is Plaintiff's most recent endeavor to collect on his Renedguent.

Plaintiff filed this action on November 8, 2011, seeking relief against M. Cohen, S. Cohen’s

e

cousin, and against FNBPay, a corporation created by M. Cohen on July 15, 2010, and of whjch |

Cohen is listed as the sole officer, director, incorporator, and 100% shareholder. GoMplly;
Dillon Decl. § 49. Plaintiff brings this action on information and belief that M. Coherohasd
FNBPay Corporation to assist S. Cohen in funneling money through various webtitegenit to
conceal S. Cohen’s assets from Plaintiff. Plaintiff alleges that S. Cohen dad4.uSehen to
conduct business through FNBPay on S. Cohen’s behalf, and to open bank accounts in M. C
and/or FNBPay's name at S. Cohen’s behest in order to transfer money and conduct tausines
the benefit of S. Cohen and/or S. Cohen’s related entities. Compl. { 20. Plaintiff dllebes on
information and belief that M. Cohen and FNBPay knowingly conspired and agreed with 8. C
to cause monies to be transferred and deposited into the bank account held in FNBPaysacdhan
to cause payments of money to M. Cohen personally to pay his mortgage, among othewitiing
the actualntent to hinder, delay, or defraud Plaintiff in exercising his rights as a credir
Cohen. Complf 2728. Plaintiff alleges that the deposit payments at the FNBPay bank acco
and payments toward M. Cohen’s mortgage were for no consideratlomesie simply a device to
place these assets beyond Plaintiff’'s reach, as evidenced by the fact theréhesgtransferred to
S. Cohen at S. Cohen’s request. Compl. 1 29, 47-51.

Specifically at issue in thisiotion for a preliminary injunction is WellFargo Account No.
2806354318 opened by M. Cohen under the name FNBPay (“Wells Fargo Account”) that hold

funds alleged to be directly controlled by S. Cohen. TRO Mot. at 7, 10; Dillon Decl. 1 46-47.
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Plaintiff alleges that. Cohen’s revenugeneratingousiness dealings relate to a Mexican online
payment processing corporation, First National Bank S.A. de C.V., SOFOM ENB (“F
Mexico”), which isregistered with the California Secretary of State as a Mexican corporation
authorized to do business in California. Dillon Decl. 1 2&ZX. 2. S. Cohen admits to having
formed FNB Mexico and appears to be Chairman of the Bodbidreftors, Senior Vice iesident,
and beneficial owner of FNB Mexico. Dillon Decl. |1 24-26.

Based on other evidence gatheredPlaintiff's attorney, it appears that FNBPay is wholly
owned by FNB Mexico.SeeDillon Decl. 11 31-46. During a judgment debtor examination of S
Cohen conducted by Plaintiff's attorney on July 12, 2011, S. Cohen explained that FNBPay.c
operates as the credit card payment processing arm of FNB Mé&aeDillon Decl. Ex. 1 at
71:5-10. FNB Mexico earns money by charging fees for facilitating wire transfesagh the
website www.fnbpay.comSeeDillon Decl. {1 4245. TheFNBPay.comwebsite instruts persons
in the United States who wish to wire or deposit funds to FNBPaytcovite their money tthe
Wells Fargo AccountSeeDillon Decl. 11 45-50 & Ex. 14FNB Mexico customers are directed tqg
deposit money directly into the Wells Fargo Accouuk.

Plaintiff also argues that S. Cohen owns, operates, and generates revenue throagh se
affiliated websites, all with the assistance of M. Cohen. M. Cohen is listed @stiaet person on
the following websites: www.newmerchantnow.com, www.fnbprocessing.com, and
www.rxpill.com. Dillon Decl. 1 61-62 & Ex. 18. The contact information on each of these
websites for the “Mexican Office” lists an address that matches the addresSBfdidxtito, and
lists a telephone number that matches S. Cohen’s cell phone nasdiatedduring his judgment

debtor examination. Dillon Decl. 1 62-64 & Ex. 18. The contact information for the tlUnite

States’office lists “4492 Camino de la Plaza, Suite 2097, San Ysidro, CA 92173,” which is a B.

Box opened by S. Cohen, as stated during his judgment debtor examination. Dillon Decl. { 6
Allegedly, these websites are also engaged in credit card proceSsiegillon Decl. Ex. 18.A
fourth website at issue is www.fnbpay.net. Tebsite’s “About Us” pagésts the same San

Ysidro address as its “Main Office,” with the “Corporate Office” lodateChandler, Arizona, at
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the same address on file with the Arizona Secretary of State for FNBPagyr&wn Dillon Decl.
11 5257. Plaintiff contends that anyihds in the Wells Fargo Account traceable to sales, transfg
or deposits related to these various websites were also fraudulently conveyesl @ag ey
subject to execution by Plaintiff in enforcement of the Renewed Judgment ag&aosteh. TRO
Mot. at 13.

According tothe report o private iwestigator hired by Plaintiffhe subject Wells Fargo
Account, opened with Wells Fargo Bank at 1004 W. Chandler Blvd., has a “business checkin
accountbalance of $109,205.00.” Dillon Decl. § 50 & Ex. 22. However, after the Court issued
TRO and granted Plaintiff limited expedited discovery, Defendants produced bamkesitt for
the Wells Fargo Account from January 1, 2010 through August 31, 2011 and alleged that the
Account was closed in August 2011 with a closing balance of $0.00. By Plaintiff's owrsammis
“[i]t is unclear what funds remain or were deposited/withdrawn from the acsoagt August 31,
2011.” Reply Br. ISO Pl at 5.

1. LEGAL STANDARDS
A. Rule12(b)(2) Motion to Dismissfor Lack of Personal Jurisdiction
Where a defendant moves to dismiss a suit for lack of personal jurisdiction pursuant to

Federal Rule of Civil Procedure 12(b)(2), the plaintiff bears the burden obfiskstag that

jurisdiction is proper.Boschetto v. Hansing39 F.3d 1011, 1015 (9th Cir. 2008). Where, as hele,

the defendant’s motion is based on written materials rather than an evideraiang hine plaintiff

need only make a prima facie showing of jurisdictional facts to withstand amtotdismiss for

’ Plaintiff argues that his inability to acquire more information regarding “laéaaship between
FNBPay Corp. and FNB Mexico, the relationship between S. Cohen and M. Cohen, as well a
Cohen’s involvement in the origination of funds that pass through the Wells Fargo Atomst
due to the fact that S. Cohen attended M. Cohen’s deposition on December 13, 2011 and ref
leave. Declaration of Timothy P. Dolh in Support of Reply Brief in Support OfSC Re:
Preliminary hjunction (“Dillon Reply Decl.”) 1 4-12, ECF No. 24-1. To that end, he has filed
“Ex ParteApplication for a Protective Order to Exclude Stephen Michael Cohen from Deféndd
Pretrial Depositions and to Seal Defendants-PRial Depositions or, Altmatively, for an Order
Shortening Time on Motion.'SeeECF No. 23. Plaintiff®x partemotion does not comply with
Civil Local Rule 710 and therefore is DENIED without prejudice. He may renew this motion if
accordance with the Civil Local Rules.
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lack of personal jurisdictionMavrix Photo, Inc. v. Brand Techs., In647 F.3d 1218, 1223 (9th
Cir. 2011) (citingBrayton Purcell LLP v. Recordon & Recordd@®6 F.3d 1124, 1127 (9th Cir.
2010)). At this stage of the proceeding, “uncontroverted allegatiguiaintiff's complaint must
be taken as true, and conflicts between the facts contained in the parties’taffilast be
resolved in plaintiff's favor.”Brayton Purcell 606 F.3d at 1127 (internal quotation marks,
citations and alterationsmitted)

B. Rule 12(b)(3) Motion to Dismissfor Improper Venue

Where a defendant moves to dismiss for improper venue pursuant to Federal Rule of
Procedure 12(b)(3), the plaintiff bears the burden of showing that venue is gPog#imont Label
Co. v. Sun Garden Packing €898 F.2d 491, 496 (9th Cir. 1979). When considering a motion
dismiss pursuant to Rule 12(b)(3), a court need not accept the pleadings as trag aodsiler
facts outside of the pleadingMurphy v. Schneider Nat'l, Inc362 F.3d 1133, 1138 (9th Cir.
2004). Pursuant to 28 U.S.C. § 1406(a), if the Court determines that venue is improper, the (
must either dismiss the action or, if it is in the interests of justice, transfer thi® @adistrict or
division in which it could have been brought. Whether to dismiss for improper venue, or
alternatively to transfer venue to a proper court, is within the discretion ofstiietdtourt. See
King v. Russell963 F.2d 1301, 1304 (9th Cir. 1992).

C. Motion to Transfer Venue Pursuant to 28 U.S.C. § 1404(a)

28 U.S.C. § 1404(a) authorizes the transfer of a case to another district in whiclethe ca
would be properly brought, for the convenience of parties and witnesses or in thesimtierest
justice. For a court to transfer venue pursuant to § 1404(a), the moving party bears the burde
showingthat (1) the transferee court is one in which the original action could have been broud
and (2) the convenience of the parties and witnesses in the interest of pisircednsfer.See
Hatch v. Reliance Ins. Cor58 F.2d 409, 414 (9th Cir. 1985). The decision to transfer pursuan
8 1404(a) is within the court’s discretioBee Ventress v. Japan Airlind86 F.3d 1111, 1118 (9th
Cir. 2007).

D. Motion for Preliminary I njunction
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The issuance d preliminary injunction is at the discretion of the district cotnmtep.
Living Ctr. of S. Cal., Incv. MaxwellJolly, 572 F.3d 644, 651 (9th Cir. 2009). To obtain a
preliminary injunction, a plaintiff generally must show that (1) he is likely toeseat on the
merits; (2) he is likely to suffer irreparable harm in the absence of pretymgigef; (3) the
balance of equities tips in his favor; and (4) an injunction is in the public int&ké@ster v.
Natural Res. Def. Coun¢ib55 U.S. 7, 24-25 (200&rcord Stormans, Inc. v. Seleck$6 F.3d
1109, 1126-27 (9th Cir. 2009). An injunction may also be appropriate where the plaintiff shoy
“serious questions going to the merits and a balance of hardships that tips siveapdig the
plaintiff . . . so long as the plaintiff also shows that there is a likelihood of irtdpargury and
that the injunction is in the public interest&lliance for the Wild Rockies v. Cottrefi32 F.3d
1127, 1135 (9th Cir. 2011). To succeed on its motion for anredry injunction, Plaintiff must
satisfyhis burden of provingll four elements of th&/intertest. Id. In determining whether to
issue a preliminary injunction, a district court may consider hearsay anceeitience otherwise
inadmissible.See Johson v. Couturier572 F.3d 1067, 1083 (9th Cir. 2009ge alsdrepublic of
the Philippines v. MarcqQ$62 F.2d 1355, 1363 (9th Cir. 1988) (en bakb)nt Distrib. Co. v.
Harvey, 734 F.2d 1389, 1394 (9th Cir. 1984) (“The trial court may give even inabtaiss
evidence some weight, when to do so serves the purpose of preventing irreparablddrarm be
trial.”).

[11. DISCUSSION
A. Motion to Dismissfor Lack of Personal Jurisdiction

To determine the propriety of asserting personal jurisdiction over a nonresitieTdaid,
the Court examines whether such jurisdiction is permitted by the applicable lstagegarm statute
and comports with the demands of federal due prod@ssman v. DaimlerChrysler Cor644
F.3d 909, 919 (9th Cir. 2011). Becawaifornia’s lang-arm statute, Cal. Civ. Proc. Code §
410.10, is coextensive with federal due process requirements, the jurisdictionadsnalysr state

law and federal due process are the safexCal. Civ. Proc. Code 8§ 410.10 (“[A] court of this

state may exercigarisdiction on any basis not inconsistent with the Constitution of this state of
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the United States.”Wavrix Photq 647 F.3d at 1223. For a court to exercise personal jurisdictiq
over a nonresident defendant consistent with due process, thatatgfendt have “certain
minimum contacts” with the relevant forum “such that the maintenance of th#ossinot offend
‘traditional notions of fair play and substantial justicelrit’l Shoe Co. v. Washingtp26 U.S.
310, 316 (1945) (quotinlilliken v. Meyer 311 U.S. 457, 463 (1940)). In additiGthe
defendant’s ‘conduct and connection with the forum State’ must be such that the defshalddt
reasonably anticipate being haled into court ther8her v. Johnsqr®11 F.2d 1357, 1361 (9th
Cir. 1990) (quotingWorld-Wide Volkwagen Corp. v. Woodsdd4 U.S. 286, 297 (1980)).

A court may exercise either general or specific jurisdiction over a noenesldfendant.
Ziegler v. Indian River Cnty64 F.3d 470, 473 (9th Cir. 1995keneral jurisdiction exists where a
nonresident defendant’s activities in the state are “continuous and systemeti¢hat said
contacts approximate physical presence in the forum ssateSchwarzenegger v. Fred Martin
Motor Co, 374 F.3d 797, 801 (9th Cir. 200dnternal quotation marks and citation omitted)
Where general jurisdiction is inappropriate, a court may still exercise isgaagdiction where
the nonresident defendant’s “contacts with the forum give rise to the causewofafore the
court.” Doev. Unocal Corp.248 F.3d 915, 923 (9th Cir. 2001).

Plaintiff does not claim that the Court has general jurisdiction over Defendathis;, the
argues only for specific jurisdiction. To determine whether a defendant’ctoniigh the forum

state areudficient to establish specific jurisdiction, the Ninth Circemhploysa threepart test:

(1) The non-resident defendant must purposefully direct his activities or
consummate some transaction with the forum or resident thereof; or perform some
act by whch he purposefully avails himself of the privilege of conducting activities
in the forum, thereby invoking the benefits and protections of its laws;

(2) the claim must be one which arises out of or relates to the defenfimati
related activities; and

(3) the exercise of jurisdiction must comport with fair play and substantial justice
i.e. it must be reasonable.

SchwarzeneggeB74 F.3d at 802 (quotirigake v. Lake817 F.2d 1416, 1421 (9th Cir. 1987)).

Plaintiff bears the burden of satisfying thesfitwo prongs.Sher 911 F.2d at 1361. If Plaintiff
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does so, then the burden shifts to Defendants to “set forth a ‘compelling case’ thadrthige of
jurisdiction would not be reasonableCollegeSource, Inc. v. AcademyOne, 1663 F.3d 1066,
1076 (9th Cir. 2011) (quotinBurger King Corp. v. Rudzewic471 U.S. 462, 476-78 (1985)).
1. Purposeful Availment/Purposeful Direction

The firstprong is satisfied by either purposeful availment or purposeful diredBcayton
Purcell, 606 F.3d at 1128For suits sounding in contract, courts typically apply the “purposeful
availment” test, which asks whether the defendant p@agormed some type of affirmative
conduct which allows or promotes the transaction of business within the forum s&iter"911
F.2d at 1361 (quotinginatra v. Nat'| Enquirer, In¢.854 F.2d 1191, 1195 (9th Cir. 1988)). By
contrast, for casaavolving tortious conduct, courts most often employ a purposeful direction
analysis which asks whether the defendant has “purposefutcfled his activities at the forum
state applying an éffects test that focuses on the forum in which the defendant’s actions were
felt, whether or not the actions themselves occurred within the foruballegeSource653 F.3d
at 1077 (quotingyahoo! Inc. v. La Ligue Contre Le Racis®83 F.3d 1199, 1206 (9th Cir. 2006)
(en banc). Here, Plainff claims a type of intentional tort, allegitigat Defendants knowingly
received transfers from S. Cohen, a Judgment-Debtor, for the express purposerdingev
Plaintiff from being able to enforce his valid Judgment, in violation of the UFTA harsd t
purposeful direction analysis is applicable.

The Ninth Circuitevaluates purposeful direction using the thpag-“Calder-effects” test.
See Schwarzenegg@&74 F.3d at 803%ee alscCalder v. Jones465 U.S. 783 (1984). Under this
test, “the defendant allegedly must have (1) committed an intentional act, (Xsixjaiened at
the forum state, (3) causing harm that the defendant knows is likely to be sufféredarutn
state.”Yahoo! Inc, 433 F.3dat 1206(internal quotation marks omitted).

All three elements are satisfied héerause Plaintiff has alleged that Defendants’
intentional act ofeceiving fraudulently conveyed assets from S. Cohen to M. Cohen via FNBP
was done for the express purpose of frustrating Plaintiff's ability to entus judgment, obtained

here in the Northern District of Californid&ee State Farm Mut. Auto. Ins. Co. v. Tz'doko
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V'CHESEDof Klausenberg543 F. Supp. 2d 424, 431 (E.D. Pa. 2008) (asserting jurisdiction oV
nonresident defendants who were alleged to be fraudulent transferees of juddgtwnbdeause
effect of alleged fraudulent conveyance was to interfere with enforcemepidgfraent in the
forum state)Gutierrez v. Givensl F. Supp. 2d 1077, 1082-83 (S.D. Cal. 1998) (asserting
jurisdiction over nonresident bank defendant who was alleged to have knowingly engaged in
fraudulent transactions “in furtherance of an illegal conspiracy to purpgseéitaud 29,000
Californians of a judgment duly awarded by a California state couks)alleged by Plaintiff,
Defendants’ conduct, as they knew it likely would, had the effect of injuring FlanCalifornia,
where he resides and where he seeks to enforé&ehiswed Judgment. Thus, under the “effects
test,” the purposeful direction requirement necessary for specificifitsdis satisfied
2. Arising Out of or Relating to Forum-Related Activities
The second prong of the test for specific jurisdiction mreguihat'the claim asserted in the

litigation arises out of the defendant’s forum related activiti®anavision Int’l, L.P. v. Toeppen,

® Moreover, even if this Court were to apply the purposeful availment test, Plaattiprovided
adequate documentary evidence supporting his allegation that Defendants havesfpllypos
avail[ed][themselvesbf the privilege of conducting activities ineiorum, thereby invoking the
benefits and protections of its lawsSchwarzeneggeB74 F.3d at 802 (internal quotations
omitted). For example, the www.fnbpay.com website is hosted by Pacnet, whosesbadiress
is in San Diego, California, and the FNBPay.com IP address location is Sao, Yzatifornia.
Declaration of Timothy P. Dillon in Support of Opposition to Defendants’ Motion to Bsmi
(“Dillon Opp’n Decl.”) 11 4-5 & Exs. 2-3. Furthermore, the address listed on tihiatatf
websitesywwww.newmerchantnow.com, www.fnbprocessing.com, and www.rxpillnet, is located
San Ysidro, California, and M. Cohen is listed as the contact person. Dillon Decl. %&&x62
18. Defendants insist in their opposition to Plaintiff’'s Brief Regarding Pdrdariadiction and
Venue that they have “[n]ever rented the post office box at 4492 Camino de la Plaza sidsan Y
California,” ECF No. 40 at 3, but in their motion to dismiss, they concede that “FNB&agave
use of a small mail box at private postahter located at 4492 Camino de la Plaza, in San Ysidr
California,” between May 2010 and July 30, 2010, ECF No. 32 at 2. In any event, at this early
stage, the Court construes all factual disputes regarding jurisdiction in feaRlaimiff. See
Brayton Purcel) 606 F.3d at 1127. Finally, S. Cohen, on behalf of FNB Mexico, appointed M.
Cohen as FNB Mexico’s “sole representative in the United States” and aathbirm “to open
and maintain a bank account with Wells Fargo Bank on behalf of First National BankieS.A
C.V.,” arguably for purposes of doing business in the State of CalifoB@&eDeclaration of
Timothy P. Dillon in Support of Reply Brief Regarding Personal Jurisdiction andi&/ Ex. 1.
Thus, Defendants’ contacts with California apipsufficient to establish specific jurisdiction even
under a purposeful availment analysis.
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141 F.3d 1316, 1322 (9th Cir. 1998). This requires a showing of “but for” caushtioHere, the
Court finds tlat “but for” Defendant’s allegefbrum-related activitie®f fraudulently transferring
assets from S. Cohen to M. Cohen for the purpose of frustrating Plaintiff's abilitfjoice his
Renewed Judgment in the Northern District of CalifarRiintiff woud not have been injured as
alleged. Accordingly, Plaintiff’'s claim arises out of Defendants’ forumlated activities, anthe
second requirement for specific jurisdiction is satisfiBthintiff has therefore establishagprima
facie case of personglrisdiction over Defendants.
3. Reasonableness

Finally, the Court must consider whether it is reasonable to exercise pgusaidtion
over Defendants. An otherwise valid exercise of specific jurisdiction is pegsteasonable,
unless defendants “present@ampelling cas¢hat the presence of some other considerations
would render jurisdiction unreasonableBallard v. Savage65 F.3d 1495, 1500 (9th Cir. 1995)
(quotingBurger King 471 U.S. at 477). Courts often consider the folloveiegen factory(1) the
extent of the defendant’s purposeful interjection into the forum state’s a{@ithe burden on the
defendant of defending in the forum; (3) the extent of conflict with the sovereigritg of t
defendant’s state; (4) the forum state’s intemesidjudicating the dispute; (5) the most efficient
judicial resolution of the controversy; (6) the importance of the forum to theiffigimterest in
convenient and effective relief; and (7) the existence of an alternative f@are-Vent Corp. v.
Nobel IndusAB, 11 F.3d 1482, 1487-88 (9th Cir. 1998¢e alsdBurger King 471 U.S. at 476-77.

Defendants have failed to meet their high burdeovercome the presumption of
reasonablenesAlthough Defendants’ contacts with the forum state are nticpkarly extensive,
nor are they insignificant, aritle other factors are either neutral or favor exercising jurisdiction.
First, Defendants’ burden of defending this suit in California is no greater than wothd be
burden on Plaintiff, who resides in the Northern District of Californidtigating in Arizona.
Second, maintaining the suit would not interfere with Arizona’s sovereigntg giranly claim
at issue is brought under the UFTA, which both Arizona and California have adopted. Third,

California has a very strong interest in the enforcement of judgments otiits,cand in providing
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a forum for its residents to protect their judgments won in a California distridt déally,
judicial efficiency is best served by maintaining this suit in this district, wherentherlying
proceedinggiving rise to Plaintiff's claim for fraudulent conveyance occurred.

Balancing these seven factors, the Court concludes that the exercissdittjon over
Defendants is not unreasonable. The requirements of due process being satisfiaait thedS
that it has specific jurisdiction over Defendants, and accordingly DENIEéhBahts’ motion to
dismiss for lack of personal jurisdiction.

B. Motion to Dismissor Transfer for Improper Venue

Defendantsargue that venue is not proper under 28 U.S.C. § 1391(a) and, alternatively

the Court should exercise its discretion and transfer venue pursuant to 28 U.S.C. § 1404(a).
1. Motion to Dismiss

Under 28 U.S.C. § 1391(a), a civil action may be brought

only in (1) a judicial district where any defendant resides, if all defendamde ias

the same State, (2) a judicial district in which a substantial part of the events or
omissions giving rise to the claim occurred, or a substantial part of propdrty tha

the subject of the action is situated, or (3) a judicial district in which any deftenda

is subject to personal jurisdiction at the time the action is commenced, if there is no
district in which the action may otherwise be brought.

28 U.S.C. § 1391(a)Venue may be proper in multiple districts so long as a “substantial part” o
the underlying events took place in each of those distr&¢e. Gulf Ins. Co. v. Glasbrenndd 7
F.3d 353, 356 (2d Cir. 200%iting cases from various circuits)

Plaintiff claims that venue is proper because “a substantial part of the events or omissi
giving rise to the claim occurred, or a substantial part of property that is thetsflijge action is
situated” in this District 28 U.S.C. § 1391(a)(2). Plaintiffakes two arguments. First, Plaintiff
argues that the events giving rise to the alleged claims include the isstiime@riginal
Judgment in the Northern District of California and the recently Renewed Jodigynine same
court, which Defendants’ alleg unlawful conduct has prevented Plaintiff from being able to
enforce. Second, Plaintiff argues that a substantial part of property thatubjenet sf the action

is situated in the Northern District of California because the subject of this ecdidiells Fargo
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Account, and Wells Fargo is headquartered and maintains its principal place of busBess i
Francisco, CaliforniaSee Pac. Decision Sciences Corp. v. Superior CoRdt Cal. App. 4th
1100, 1108 (2004) (“When . . . the issue, as in this case, involves jurisdiction to compel the ol
to pay one claimant and not a competing claimant, the debt or claim is usuaitietega having a
situs in any state in which personal jurisdiction of the debtor can be obtainedrigiraotation
mariks and citations omitted)).

Plaintiff's arguments are wethken, and Defendants have offered no convincing argume
in rebuttal. Defendants’ arguments are directed mdrarsferring pursuant to 28 U.S.C. § 1404
and will therefore be addressed in the following section. The Court concludeshativehis
district is proper, and therefore Defendants’ motion to dismiss for improper veng&I&D.

2. Motion to Transfer

Defendants also move, in the alternative, to transfer pursuant to 28 U.S.C. &1404(
Under 28 U.S.C. 8§ 1404(a), a district court may, in its discretion, transfer anyctiorl o any
other district or divisiorwhere the action may have originally been brought, basethen *
convenience of parties and witnesseghe interest ofystice” 28 U.S.C. § 1404); accord
Stewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29 (1988). However, a party seeking transfer mt
make “a strong showing of inconvenience to warrant upsetting the plaintiff’seabioiorum.”
Decker Coal Co. v. Commonwealth Edison,805 F.2d 834, 843 (9th Cir. 1986).

“Section 1404(a) is intended to place discretion in the district court to adjudicat@snot
for transfer according to an individualized, céiyecase consideration of convenience and
fairness.” Stewart Org.487 U.S. at 29internal quotation marks and citation omitte&gefore
transferringpursuant to 8§ 1404(a), the Court should congdétic factors relating to “the interest
of justice” and private factors relating to “the convenience of the parties amekses.”"Decker
Coal, 805 F.2d at 843Such factors may include: (1) the location where relevant agreements W
negotiated and executed; (2) the state that is most familiar with the governing)létve plaintiff's
choice of forum; (4)He partiesrespective contacts with the forum; (5) theteots relating to the

plaintiff’ s cause of action in the chosen forum; (6) the differences in the costs ablitigathe
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two forums; (7) the availability of compulsory process to compel attendance dlingpwon-party
witnesses; (8) the ease of access to sources of proof; (9) the presenceiwf sefection clause;

and (10) the relevant public policy of the forum state, if alghesv. GNC Franchising, Inc211

F.3d 495, 498-99 (9th Cir. 2000).

Although Defendants argue that the convenience of witnesses and Defendants favors
transferring this case to the District of Arizona, the Court is not persuaddeteba factors
outweigh botlthe private and public interest factdingt favormaintainingthe case in this District.
First, although Defendants are located in Arizona, Plaintiff is located ifo@&, and thus the
convenience to thegpties is a neutral factorlt would be equally burdensome for Plaintiff to
litigate this casen Arizona as it would be for Defendants to litigate in California.

SecondPefendants assert that all of the relevant documents and records are located &
Defendant FNBPay's principal place of businegsich islocated in the District of Arizona
However,M. Cohen concedes that FNBPay used a mailb@ainYsidro, Californiafrom May
2010 to July 30, 2010SeeMot. to Dismiss at 2. Moreover four websites allegedly affiliated with
FNBPay— www.fnbpay.netwww.newmerchantnow.com, www.fnbprocessing.com, and
www.rxpill.com —list the ame FNBPay address San Ysidro, Californias their contact address
Dillon Decl. 11 5262 & Ex. 18. Clearly, at least some of the evidence is located in California

Third, although Defendants claim that all of theimesses are located in Arizgna
Defendants have failed to identify which witnessepart from Defendants themselvewould be
inconvenienced by litigating this case in CalifornigeeMot. to Dismiss at &. For exanple, the
factual allegations suggest that S. Cohen, the Judgment-Debtor, will be a keg veihtethat he is
presently located in Mexico. Thus, there is only a minimal difference in burdeneeteguiring
S. Cohen to appear in this case in Arizona or California. Furthermore, as discusgrdiyre
Wells Fargo is domiciled in California and would therefore not be inconveniencdled aa a
witness in this caselt is therefore unclear that transferring this case to Arizona would, ilbaet

greater convenience to the parties and witnesses.
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Meanwhile, several factoravor retaining the case in the Northern District of California.
As previously discussed, the underlying events giving rise to Plaintiffiewt claims occurred in
this district. S. Cohen, the Judgment-Debtor, has already been found in contempt dstiibenN
District for actions related to those alleged in the Complaint, and the districtadyafeamiliar
with the background of the case. Therefore, it would not serve the interests of ghoiamy to
transfer this case, nor would it serve theiasts of justice to require Plaintiff, a Northern District
of California residentto travel to Arizona to prosecute his clain&eeAllen v. Scribner812 F.2d
426, 436-37 (9th Cir. 1987) (holding that where the court is familiar with the case arfidrtraag
lead to delay, the court is justifiéadl refusing to transfer). Furthermore, California has a strong
public policy interest in providing a forum for its residents to litigate to enfjodgments obtained
in this state.See Gutierrezl F. Supp. 2d at 1084 (declining to transfer upon masimdar
findings).

Defendants have not met their burden of showing that litigating this action inistigtD
will cause great inconvenience or unfairness as would justify trarigféne absence of such a
showing, the plaintiff's choice of forum isgerally treated with great deferen&ee Creative
Tech., Ltd. v. Aztech Sys. Pte, L&1 F.3d 696, 703 (9th Cir. 1995). Accordingly, Defendants’
motion to transfer venue is DENIED.

C. Preliminary Injunction

A plaintiff may not obtain a preliminary injgtion unless he shows that “irreparable injuryj

is likely in the absence of an injunctionWinter, 129 S. Ct. at 375 (emphasis in original). A mer¢

possibility that irreparable injury will result is insufficient to warrant theaaxttinary relief of a
preliminary injunction. See Enydrv. Nat'| Conference of Bar ExansyInc, 630 F.3d 1153, 1165
(9th Cir. 2011).

In its order granting &RO, the Court previously found that Plaintiff had sho{@h S.
Cohen has a history of dishonest behavior and of making fraudulent conveyances through thg
assistance of his family and associates to avoid execution of Plaintiff's dotd@jit is likely

that M. Coherhas assiste8. Cohen in channeling funds through the FNBPay Wells Fargo
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Account with intent to defraud Plaintiff, a creditor; and€®)partetemporary injunctive relief was
necessarytd prevent the dissipation of more than $109,000 that is currently being held [in the
Wells Fargo Account . . . under the name FNBPay.” TRO Mot. sgXRO Order at 610.
Based on these findings, the Court granted Plaintiff limited expedited digsavéhat he could
substantiate his claims in support of his mofmma preliminary injunction.

Althoughit appeared at the time of Plaintiff’'s TRO application that he was likely to
succeed on the merits of at least some of his claims and that he was likely torepi@eable

injury in the absence @&x parteTRO relief, there now appear to be substantial questions

concerning whether the subject Wells Fargo Accountllogien, and if so, what funds remain. As

previously noted, Plaintiff concedes “[i]t is unclear what funds remain or were
deposited/withdrawn from the account since August 31, 2011.” Reply Br. ISO PI.
Defendants produced bank statements for the Wells Fargo Account from January 1, 2(
through August 31, 2011, which show an ending balance of zero in August 2011, a negative §
balance in June and July 2011, and ending balances of $100 or less in February through May
Dillon Reply Decl. § 15 & Ex. 3. dmittedly, Defendantsbankstatementseflectsome curious
activity. For examplethe bank statement for the period July 1 through July 30, 2010 shows th
$47,371.81 was deposited and $48,913.93 withdrawn during that nidrithThe bank statement
for the period August 1 through August 31, 2010 shows that $110,833.09 was withdrawn on
August 2, 2010, and then deposited back on August 3, 28&0id. The Court agrees with
Plaintiff thatthis pattern of transactions appears suspect and creates at least an inference of
misconduct, when considered in the context of S. Cohen’s past pattern and practicdwéfitly

conveying funds through his relatives’ bank accoullsvertheless, acading to the bank

® The second page of the bank statement exhibit is missing from the Dillon Refdyafien but
is reproduced is full in Exhibit A attached to the Declaration of Michael J. Caleupiport of his
Opposition to Plaintiff Gary Kremen’s Reply in Support of Order to Show Cause ReliRaey
Injunction (*Cohen Opp’n Decl.”). The second page of the bank statement for the month of Ju
2010 shows more specifically that, among other transactions, $5,997.00 was withdrawn on Ju
2010 and then deposited on July 26, 2010, and $15,129.45 was deposited on July 26, 2010 3
withdrawn the following day. Cohen Opp’n Decl. Ex. A at 21.
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statements produced and submitted as evidence to the Court, it appears thigpénedast major
activity in the Wells Fargo Accountas February 2011See id. From February 2011 to August
2011, there appear to be significanttransactiongnto or out of the Account, and Defendants
assert that the Account has been closed since August 3@&lid. In light of this evidencehat
the Accounimayno longer be open or hold any fun&4aintiff has not demonstrated that it is
likely, as opposed to merely possible, that he will suffer irreparable harmaiskeace of
preliminary injunctive relief.See Storman$86 F.3d at 1127 (explaining that “[iWinter, the
Supreme Court definitively refuted our ‘possibility of irreparable injuryhdgad”).

At the hearing, Plaintiff articulated a theafwhat he believes Defendants’ and S.
Cohen’s “whack-a-mole” practice of opening and then closing various bank accounts unde
FNBPay’s name, all with intetd defraud Plaintiff. While Plaintiff may ultimately be able to
prove his theory, “[s]peculative injury does not constitute irreparable injungisuffto warrant
granting a preliminary injunction.Caribbean Marine Servs. Co. v. Baldrj@4 F.2d 668, 674
(9th Cir. 1988). At this time, Plaintiff has produced no evidence regarding these potietia
accounts, merely hypothesizing that Defendants have other, as yet unideatifiedta containing
fraudulently conveyed funds. Plaintiff's allegations of irreparable harm daseathove the level
of speculation.

A preliminary injunction is “an extraordinary remedy that may only be awarded upon a
clear showing that the plaintiff is entitled to such relielVinter, 129 S. Ct. at 375-76 (internal
citations omitted). Because it is lomger clear that Plaintiff is likely to suffer irreparable hanm,
preliminary injunction can issue at this timéherefore, the Court will not norvevisit whether
Plaintiff has shown a likelihood of success on the merits or whether the balagcgieseand the
public interest favor granting oedying a preliminary injunction.

V. CONCLUSION

For thereasons discussed herdime Court DENIE®efendantsfiled a Motion to Dismiss

for Lack of Jurisdiction and Improper Venue, and DENIES Defendants’ Motion tsférato the

District of Arizona pursuant to 28 U.S.C. 8§ 1404. At this time, the Court also DENIESfP$aint

19
Case No.: 5:1-CV-05411LHK
ORDER DENYING DEFENDANTS’ MOTION TO DISMISS FOR LACK OF PERSONAL JURISDICTION AND
IMPROPER VENUE; DENYING DEFENDANTS’ MOTION TO TRANSFERBNUE; AND DENYING
PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N DN DN DN N DN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

motion for a preliminary injunction, without prejudice. The TRO previously grantedesxpir
effective upon the date of this Order.

IT ISSO ORDERED.

Dated:January 72012 _N'. %
LUCY OH

United States District Judge
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