FSM Developme

United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

|

t Bank v. Arthur et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
FSM DEVELOPMENT BANKa/k/a

FEDERATED STATES OMICRONESIA
DEVELOPMENT BANK,

CaseNo.: 11-CV-054944 HK

Plaintiffs,
ORDER REMANDING CASE TO

STATE COURT; DENYING PAYMENT
OF ATTORNEYS'’ FEES AND COSTS

V.
ROBERT ARTHURandPATRICIA ARTHUR,

Defendans.

ROBERT ARTHURandPATRICIA ARTHUR,
CrossComplainants,
V.
FSM DEVELOPMENT BANK and
GOVERNMENT OF THE STATE OF
POHNPEI, FEDERTED STATES OF
MICRONESIA; and Roes B0 Inclusive,

CrossDefendants

AHPW, INC,
Complainanin-Intervention,
V.
FSM DEVELOPMENT BANK and
GOVERNMENT OF THE STATE OF
POHNPEI, FEDERATED STATES OF
MICRONESIA; and Roes B0 Inclusive

CrossDefendants

H N N N N N N e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e

Case No.: 11CV-05494LHK
ORDER REMANDING CASE TO STATE COURT; DENYING PAYMENT OF ATTORNEYS’ FEES AND COSTS

Dockets.Justia.c

46

pm


http://dockets.justia.com/docket/california/candce/5:2011cv05494/247668/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2011cv05494/247668/46/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

Before the Court iDefendants and Cross-Complainants Robert and Patricia Ar{tie
Arthurs”) and Complainania-InterventionAHPW, Inc’s (“AHPW”) motionto remand the instant
action to state couend request for an award of costs and fees resulting from improper remova
SeeMem. of P. & A. Supp’g. PIs.” Notice of Mot. for Order Remanding Case to StatedCtoa
an Order for Payment of Costs and Att'ys’ Fees (“MoEQ,F No. 11. CrosPefendant
Government of the State of Pohnpei, Federated States of Micr¢tiasmpei”) andPlaintiffs and
CrossDefendanESM Development Bank a/k/a Federated States of Micronesia Development
(“FSMD BanK’) previously removed this action frottne Superior Court for the County of Santa
Clara (“Superior Court”pn November 14, 2011, aftdre Arthursand AHPW fileda cross
complaint and complaintr-intervention, respectively, agaifsBMD BankandPohnpei.See

Notice of Removal Actin, ECF No. 1; Decl. of Michael A. Mazzoco(i®azzocone Decl.”) ECF

|,

Ban!

No. 12, Exs. 4-5. Pursuant to Civil Local Rule 7-1(b), the Court finds the motion appropriate for

determination without oral argument. Accordingly, the hearing on the motion 2girfibR5,
2012, is hereby VACATED.

For the reasons set forth below, the CREMMANDS this actionto the Superior Coufor
adjudication on the meritsThe CourtDENIES Defendants’ requesor costs and fees resulting
from improper removal.The case manament conference set for April 25, 2012, is hereby
VACATED.

l. BACKGROUND

A. The Parties

The Arthurs are American citizens who reside in the Federated States of M&rones
(“FSM”). SeeMazzoconéecl. Ex. 23(“Arthurs’ First Am. CrossCompl.”),1 1L AHPW is a
corporation that the Arthurs formedtime FSMto process and market black pepper and to

manufacture trochdsshell buttons.See id{{ 6, 18 Pohnpei is a state located in @M. Seed.

! Webster's dictionary defines “trochus” as “a genus of chiefly Old World @bpiarine
gastropods (family Trochidae) with beautifully nacreous bluntly conic#issheluding a large
Indo-Pacific speciesT(. niloticug extensively usd in making buttons and ornamental objects.”
Webster’s Third New International Dictionary of the English Language Unabridg&d-51 (3d
ed. 2002).
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1 2 While the parties dispute the exact relationship betw&WD Bank and Pohnpgihe parties
agree thaFSMD Bank is a financial institution charged walkdministering, documenting, and
securing repayment of loans made by the Federal Development Authmitysment
Development FundArthurs’ First Am. CrossCompl.§ 3 Mazzocone DecEx. 1(“FSMD
Banks Compl.”),{ 2

B. State Court Proceedings

On January 13, 201ESMD Bankfiled a complaint againghe Arthurs in the Superior
Court (the “Superior Court Action"which asserted only a state law claim foméstication of a
foreign judgment.See generalllfSMD Banks Compl. FSMDBanKs complaint sought to
domesticate a judgment entet@dthe Trial Division of the Supreme Court of the Federated Stal
of Micronesia on October 5, 2004, in the amount of $507,496.62, ntittest accruing at 9% per
year Sedd. 6 This judgment was later affirmed by the Appellate Division of the Supreme
Court of the Federated States of Micronesia on September 14, 3666d{ 7.

On April 25, 2011, the Arthsrfileda crosscomplaintin the Superior Court Actioagainst
FSMD Bankand Pohnpei to domesticate and collech@eparate judgmenMazzocone Decl. Ex.
4 (“Arthurs’ CrossCompl.”),  19. The Arthurs sought to domesticate an April 14, 2006 judgm
entered g the Trial Division of theSupreme Court of the Federated States of Microraemast
Pohnpei and in favor of the Arthurs and AHPW in the amount of $713,766, plus attorneys’ feq
$28,338.76 with ainterest rate of 9%er year’ See idflf 12, 19.Additionally, AHPW filed a
complaintin-intervention againgESMD Bankand Pohnpetio domesticate and collect on the sam
April 14, 2006 judgmenthat was the object dfie Arthurs’ crossomplaint SeeMazzocone Decl.
Ex. 5 (“AHPW'’s Canpl-in-Intervention”), 11 12, 17.

The Arthurs and AHPW served Pohnpei with the cross-complaint and comptaint-
intervention on June 1, 2011. Mazzocone Decl. Exn@n Orderon Motions to Quash and to
Strike and Demurrenssued October 11, 2011ydgePatricia M.Lucasfound that Pohnpei was

served with both the cross-complaint and complainttervention in substantial compliance with

% The brief does not state whether the interest rate applies to fees or the wifé. am
3
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the service requirements under 28 U.S.C. § 1688\ Dev. Bank v. Arthuf-11-CV-191886,
(Super. Ct. Oct. 11, 2011), Mazzocone Decl. Ex. 2,(aitingStraub v. A.P. Green, Inc38 F.3d
448, 453-54 (9th Cir. 1994). Judge Lucas also ordered discovery and further briefing on whe
the Superior Court had jurisdictiond. at 3.

C. Removal to Federal Court

On November 14, 201ESMD Bankremoed this action to federal court, on the grounds
that the Court has “original jurisdiction” under 28 U.S.C. § 1331 based on provisithres of
Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C. 88 1681%5eq. as well ashe existence of
afederal questin presented ithe Arthurs’ and AHPWS crosscomplaint and complaint-
intervention. SeeNotice of Remand, ECF No. 1, § (dssertingederal question jurisdiction
because “[t]hisaction . . . . arises under tfieS1A], and under US [sic] Public Law 99-239.”).

On December 2, 2011, the Arthansd AHPWfiled a motion to remand the action to state
court and foran awardf costs and fees resulting from improper removal, arguing, among othe
things, thaFSMD Bankfailed to file a timely notice of remoVvaursuant to 28 U.S.C. § 1441®)
thirty-day requirementSeeMot. 7. Pohnpei filed an opposition on December 16, 2011,
(“Pohnpei’s Opp’'n”), ECF No. 17, and the FSMD Bank filed an opposition on January 5, 2012
(“FSMD Bank’s Opp’n),ECF Na 20. The Artthurs and AHPW filed a reply on January 12, 2012)
(“Reply”), ECF No. 26.

On June 9, 2011, in a different case involving the same parties here, the Ninth Circuit
affirmed the U.S. District Court for the Northern Mariana Islands’ disahiwith prejudicedr lack
of subject matter jurisdictionSee AHPW, Inc. v. Pohnpd37 F. App’x 565 (9th Cir. June 9,
2011). OnApril 23, 2012, the undersigned judgelered further briefing on whethre Court has
subject matter jurisdictioand why relitigation of that issue waot barred bthe collateral
estoppel doctrine as a result of the Ninth Circuit’s decisigkHRW, Inc. v. PohnpeiSeeECF
No. 40. The parties filed their supplemental briefing on April 25, 2012. ECF Nos. 42, 43.
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Il. DISCUSSION

A. Compliance with the Renoval Procedures

The Court may consider the timeliness of the removal before considering whatse
subject matter jurisdictionSeeBarbour v. Int’l Union 640 F.3d 599, 618-19 (4th Cir. 2011)
(Agee, J., concurrind)The threshold issue to considie whether the notice of removal was
timely . . .. Fthe. . .notice of removal was timely, we must then consider whether the district
court possessed subject matter jurisdiction.”) (citingFakouri v. Pizza Hut of Am., In824
F.2d 470, 472 (6th Cir. 1987)akeda v. Nw. Nat'l Life Ins. Go/65 F.2d 815, 818 (9th Cir.
1985)) see also McPhatter v. SweitzdD1 F. Supp. 2d 468, 477 (M.D.N.C. 20Q08Because
Defendants did not comply with the thirty-day removal period required by § 144a{lepuint is
not required to address Defendants’ substantive grounds for refh¢eiéihg Link Telecomms.,
Inc. v. Sapperstejil19 F.Supp.2d 536, 544 (D. Md. 2000Qf. Sinochem Int’l Co. Ltd. v.
Malaysia Int’l Shipping Corp 549 U.S. 422, 431 (2007)[F]ederal court has leeway to choose
among threshold grounds for denying audience to a case on the merits.”) (intera@bsiot
omitted)

A Plaintiff may bring a motion to remand to challenge removal of an action tafedert,
either for lack of shiject matter jurisdiction or for a defect in the removal procedure. 28 U.S.C.
1447(c). “The removal statute is strictly construed, and any doubt about the righbele
requires resolution in favor of remahdVloore-Thomas v. Alaska Airlines, In653 F.3d 1241,
1244 (9th Cir. 2009) (citin@aus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992). party
opposing removal on the basis of a procedural defect must make a motion to remand wiithin t

days of the filing of the notice of remova8 U.S.C. § 1447(c). Pursuantto 28 U.S.C. § 1147(c

nir

a court may award tst costs and any actual expenses, including attorney fees, incurred as a fesul

of the removal
The Arthursand AHPWargue that(1) Pohnpei’s notice of removal is untimely pursuant t
28 U.S.C. § 1441(b); (2) Pohnpei failed to file all of the papers required under 28 U.S.C. § 14

and (3)FSMD Bank’scomplaint,the Arthur’'s crosscomplaint, andAHPW’s complaintin-
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intervention are based solely on state law and do not arise fedéeal law. Plaintiffs thus request
that the action be remanded to the Superior Court and that this Courtfeasmad costsinder 28
U.S.C. § 1447(c).

Pohnpei anéFSMD Bankargue that under section 1441(d), Pohnpei, as a foreign state,
an absolute right of removaubject to a liberal time limitationPohnpei’'s Opp’n 5SFSMD Bank
Opp’n 9-11. FSMD Bankand Pohnpei argue that Pohnpei was never properly sarved,
therefore, the time to remove was not triggered. Pohnpei’'s Opp’kR8MND Banks Opp'n 6, 12-
17. MoreoverPohnpei andFSMD Bankargue that the following factors militate in favor of
expanding the time for removal: (Bphnpei’s difficulty in locating a California attorngi) the
defective and misleading nature of the service ottbescomplaint and the complaiit-
intervention; (3) confusion as to whether Pohnpei had been dismissed from the Superior Cou
Action; and (4)limited activityin the Superior Court Action, such that the Arthamsl AHPW
cannot be prejudicetlithe action is not remanded. Pohnpedpp’n 5;FSMD Banks Opp’n 18-
20. Finally,FSMD Bankargues thaPohnpei’'sfailure tofile a complete Notice of Remowvalay
be and has been cureBSMD Banks Opp’'n § 19-20. FSMD Bankopposes theveard of fees and
costs on the grounds that: (1) Pohnpei had an objectively reasonable basis for removafeasd
and costs may not be awarded against a party that joins another party’s redfSMal.Banks
Opp’'n 21-22.

For the reasons set forth below, the Court finds that removal was not timelyaand th
Pohnpei has not shovaause to enlarge the time to remove. Accordingly, this mattemanded
to state court. The Court need not reach the Artland’ AHPW’sother arguments in support of
remand The Court declines to award fees and costs.

1. Pohnpei's Removal was Not Timely

As an initial matter, the Court considers when the time for removal was triggemeslant
to 28 U.S.C. § 1446(b), the notice of removal “shall be filed within thirty dégs the receipt by
the defendant, through service or otherwise, of a copy of the initial pleading $etth the claim

for relief upon which such action or proceeding is bas@é ‘thirty-day requirement is triggered
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by defendans receipt of ari nitial pleading that reveals a basis for removaHarris v. Bankers
Life & Casualty Cq.425 F.3d 689, 694 (9th Cir. 2005).

Pohnpei andFSMD Bankargue that Pohnpei was never properly served, and thus, the ti
to remove was never triggered. The @asinot persuaded. hEauthorityFSMD Bankand
Pohnpei cites, applying attict compliancétest for 28 U.S.C. § 1608(a), is not binding on this
Court. FSM Opp’n 12 (citinfylagness v. Russian Federatj@7 F.3d 609, 614 (5th Cir. 2001)).
Underthe Ninth Circuit’s “substantial compliantdest,whichis binding on this Court,the
pivotal factor is whether the defendant receives actual notice and was notgactjoydihe lack of
compliance with the FSIA. Straul 38 F.3d at 453ccordPeterson vislamic Republic Of Iran
627 F.3d 1117, 1129 (9th Cir. 201@)pplying “substantial compliance” test to serviceadareign
state) The proofs of service show that Pohnpei was served withhdesaomplaint and
complaintin-intervention on June 1, 2011. Mazzocone Decl. Ex. 6. Judge Lucas found that
Pohnpei was served with the cross-complaint and compifaintervention in substantial
compliance with 28 U.S.C. § 1608. Moreover, Pohnpei admits that the office of the Governor
Pohnpei received theosscomplaint and complaint-intervention before Pohnpei filed a Motion
to Quash Service of Summons on July 29, 2011. Pohnpei's Opp’n 3. Therefore, the Court fir
that Pohnpei received actual notice and was not prejudiced by the lack of complidnibes wit
FSIA. Accordingly, this Court finds no reason to disturb the Superior Court’s finding that Poht
was properly served, or to question that service was properly effected as of June 1, 2011.

Furthermore, Pohnpei’s Notice of Removal states that the purported basesdalrehe
FSIA and Pub. Law 99-239, were evident “as alleged in the Cross-Complaint and in the
Complaintin-Intervention.” Notice of Removal § 11. Thus, Pohrpegceipt otheseinitial
pleadingghatstatel thebases for removal on their face triggeréle thirty-day requirement for
filing a notice of removal.SeeHarris, 425 F.3d at 694 thirty-day requirement is triggered by
defendant receipt of ari nitial pleadingthat reveals a basis for remdyal Accordingly, under
28 U.S.C. § 1446(b), the notice of removal should have been filed on July 1,180The notice

of removal was not filed until November 14, 2011, more than 130 days after the deadline und
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U.S.C. § 1446(bJ. The Arthursand AHPWtimely moved to remand on December 1, 2011, well
within the 30 day window provided by 28 U.S.C. § 1447(c).
Pohnpei’s Notice of Remand listed “28 U.S.C. § 1441(b) (federal questisniie basis for

removal® 28 U.S.C. 1446(kpplies a strict 3@ay filing requirement to matters removed under

28 U.S.C. § 1441(b). Thus, under 28 U.S.C. § 1446(b), Pohnpei's and FSMD Bank’s remova] wa

untimely. However,28 U.S.C. § 1441(d) provides alternativebasis for political subdivisions of
foreign states to remove a civil action8 @.S.C. § 1441(djtates tht when removal is based upor]
28 U.S.C. § 1441(d), “the time limitations of section 1446(b) . . . may be enlarged at any time
cause shown.” The Arthuesxd AHPWdo not contest that Pohnpei is a political subdivision of tf
FSM. Accordingly, the Court turns to whether Pohnpei has shown cause for untimely remova
pursuant to 28 U.S.C. § 1441(d).
2. Pohnpei Has not Shown Cause for Enlargement of Time to Remove

“The decision of whether to enlarge the deadline for removal pursuant to § 1441(d) is ¢
committed to the discretion of the colrtState Farm Mut. Auto. Ins. Co. v. Ins. Co. of British
Columbig CV 09-762-ST, 2010 WL 331786 (D. Or. Jan. 25, 20{bit)ng Big Sky Network
Canada v. Sichuan Provincial Goy333 F3d 1183, 1186 (10th Cir. 2008)).the exercise of this
discretion, courts consider the following factors: (1) “the danger of prejugib@ nonmoving
party,” (2) “the length of the delay and its potential impact on judicial proceet{3)s the
reason [or causddr the cklay;” and (4) Whether the movant acted in good fdithd. (citing Big
Sky 533 F3d at 1187 other internal citations omitted; alteration added).

Pohnpei andFSMD Bankargue that the following factors militate in favoresflargingthe
time for removal: (1) Pohnpei’s difficulty in locating a California attorneygc(®)fusion as to
whether Pohnpei had been dismissed from the Superior Court A&)ahe defective and

misleading nature of the service of ttesscomplaint and the complaim-intervention; and (4)

3 Even if July 29, 2011 were the effective date of service, Pohnpei’s Notice of Remundlstill

be untimely.
*Removal based on federal question is governdddtby 28 U.S.C. § 1441(a).
8
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limited activity in the Superior Court Action, such that the Artrarrd AHPW cannot be
prejudiced if the action is not remanded. Pohng@ps’'n 5;FSMD Banks Opp’n 18-20.

The Court agrees with the Arthtasd AHPWithat these reasonseanot persuasiveESMD
Bank argues thdig Skystand for the proposition that “taking time to locate an attorney is
sufficient cause to expand time for a political subdivision of a foreign country toveeansuit.”
FSMD Banks Opp’n 20(citing Big Sky 553 F.3d at 1188)However, his proposition does not
appear either explicitly or by implication in the Tenth Circuséig Skydecision The Tenth
Circuit did notethat, unlike here, the Sichuan Provincial Government was a first time litigant in
U.S.courts and thatseeking removal was the very first act the governments took in this
litigation.” Big Sky533 F.3dat1188& n.1. Here, Pohnpei is not a first time litigant in federal

court. The state of Pohnpei was a party to a federal action teabpisly went up to the Ninth

Circuit. See, e.gAHPW, Inc, 437 F. App’x 565. Moreover, even if it is true that it took Pohnpei

two months to obtain counsel, Pohnpei could have removed the action in August 2011. Inste
Pohnpei, through its counsel, engaged in the Superior Botioin on July 29, 2011, by moving to
guashservice of therosscomplaint and the complaiit-intervention. Mazzocone Decl. Ex. 11.
Pohnpei also filed a reply in support of its motion to quash on September 22,/@0H%. 17.

Pohnpei argued its motion to quash on September 27, 2011.12. Unlike Sichuan Provincial

Government irBig Sky Pohnpei was no stranger to the federal courts and engaged in extensivie

litigation in theState Court Actiorfor months before filing its notice of removal. Pohnpei waited
until Judge Lucaissued an adverse ruling on October 11, 2011, before filing its notice of remg
on November 14, 2011. In the circumstances of this case, Pohnpei’'s delay in obtaining coun
not a persuasive reasondolargethe time for removal
SecondPohnpeis allegecconfusion as to whether Pohnpei had been dismisgéuke

August 18, 2011 order to show cause, Pohnpei’s Opp’n 5, is also not persuasive. The deadli
Pohnpei to file its notice of removal was July 1, 2011. The alleged erroneous disctssadd

on August 18, 2011, more than a month after the deadline for filing the notice of removal had

passed, and almost three weeks after Pohnpei had already obtained counselnglgcbeli
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confusion as to Pohnpei’s dismissal from the Superior Court Action cannot explain P&hnper’
untimely removal or provide causeenlarge the time for removal

Third, the alleged defective and misleading nature of the service abdscomplaint and
thecomplaintin-intervention is also unpersuasive. Judgedsuiound that the serviod process
was not defectivlere Moreover, the Commentary on the 1988 revisions of 28 U.S.C. § 1446
recommends removaWwithin the 30 days following whatever papers the defendant first reteive
rather than challenging the sm® in state courtSeeDavid D. Siegel, Commentary on 1988
Revision of Section 1446, 28 U.S.C.A. 8§ 1446 (West 2012). The commentator vfatimes, “
defendant instead decides to raise the jurisdictional point in the state courtreefowng, and
does not prevail on the point (service being upheld), the defendant is likely to find thatethe t
used up in getting the service-of-process objection adjudicated in the state ssed the 3@ay
removal time, thus forfeiting whatever access the defendauntd earlier have had to a federal
court” Id. Thus, as the commentator notes, the prudent course would have been for Pohnpe|
removeimmediately rather than to file a motion to quash, as it did, on July 29, 2B¢ Tiling a
motion to quash, Pohnpei assumed the risk that the Superior Court would sgiveceandthat
the time adjudicating the service of process issi&perior Court would count against the
timeliness of Pohnpei’s notice of removal. Accordingly, Pohnpei’'s alleged confasitcservice
is not cause foenlargingthe time foremovalhere

Finally, the Court disagrees wifEMD Banks argument that “little activity has taken
place” in the Superior Court Action, such that the Artlaimd AHPWcannot be prejudiced if the
actionis not remanded. On the contrary, Judge Lucas has ruled on motions to quash and to 3
and demurrers, and has ordered additional briefing as to the jurisdictional isspesties raise
before this Court. Thus, unlikbe state courction underlyng the removal actiom Big Sky the

Superior Courherewould have its éfforts effectively canceled by a delayed remov&f. Big

Sky 533 F.3d at 1188. Moreover, the Artharsl AHPWdo face prejudice given that Pohnpei and

FSMD Bankeffectively sek to relitigate issues, such as whether service was properly effected

under 28 U.S.C. § 1608, which the Superior Court has already decided in the Arthurs’ and
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AHPW'’s favor. Thus, the prejudice to the Arthurs and AHPW and the impact on the litigation
weighagainst enlarging the time for removal.

In summary, the Court does not fitichtany of Pohnpei’'s anBSMD Banks asserted
reasongo enlargethe time for removal persuasivather individually or in their totality Thus,
Pohnpei andF<SMD Bankhave faled to meet their burden of showing causertargethe time for
service. Accordingly, the Court remands the action to the Superior Court for the GbS8atyta
Clara.

3. Costs and Fees

Following remand of a case upon unsuccessful removal, the disuirttnoay award “just
costs and any actual expenses, including attorney fees, incurred as a tbsutenfoval.” 28
U.S.C. § 1447(c). The award of fees and costs is in the discretion of the districtLcmsier v.
Dollar Tree Stores, In¢518 F.3d 1062, 1065 (9th Cir. 2008). Nonetheless, “[a]bsent unusual
circumstances, courts may award attorney’s fees under § 1447(c) only whenaolveng party
lacked any objectively reasonable basis for seeking remoMartin v. Franklin Capital Corp
546 U.S. 132, 141 (2005) (citations omitted).

If the law in the Ninth Circuit is “not so clear as to make [the removing gadpdeavor
entirely frivolous,” a court will deny the request for attorney’s fdgen Raisins, Inc. v. Fanucchi
788 F. Supp. 2d 1167, 1175 (E.D. Cal. 203&EDoe v. Bolkia74 F. Supp. 2d 969, 974-75 (D.
Haw. 1998) (denying plaintiff’'s motion for costs and fees because it was aWwbatneose
guestion” as to whether defendant was a “foreign state” under H3i1A3ee World Sav. Bank,
FSB v. WuNo. 08€CV-00887, 2008 WL 1994881, at *3 (N.D. Cal. May 5, 2008) (awarding cos{
and fees as a result of improper removal because removal motion rested on fehaklg §oth
legally . . . and factually,” andas likely to have been made in bad faith).

The Ninth Circuit’s decision iAHPW, Inc. v. Pohnpe#37 F. App’x 565, which rejected
the very same arguments that Pohnpei and FSMD Bank now make in support of federal
jurisdiction—and in which FSMD Bank and Pohnpei were also partiagieates that the

removing parties in this case lacked any objectively reasonable basisuestraeq removal See
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Martin, 546 U.S. at 141. Howeveludge Lucas’'©ctober 11, 201Drderdid notexplicitly
considerthe collateral estoppel effect AHPW,Inc. v. Pohnpei437 F. App’x 565. Moreover

Judge Lucas’s October 11, 2011 suggested that it was not clear whether “the[SGpert lacks

jurisdiction over Pohnpei” and stated that “the Bank has not shown that this fact would bar [the

Arthurs] from poceeding against it, either as an agent of Pohnpei or as a third party in posses
of property in which Pohnpei has an interestSM Dev. Bank v. Arthuf-11-CV-191886,
(Super. Ct. Oct. 11, 2011), Mazzocone Decl. Ex. 22, at 4. Thus, in light af Dudgs’s October
11, 2011 decision ordering further jurisdictional discovery, the Court finds that thes freadiet
least some objectively reasonable basiseiteve that this Court had subject matter jurisdiction
The Court therefore declines to adaosts and fees as a result of improper remdvaél_ion
Raisins 788 F. Supp. 2dt1175.

Furthermore, although it must have been apparent to Pohnpei that the time for rehova
passed when it filed its Notice of Removal, FSMD Bank’s and Pohnpgusreents thaPohnpei
had shown cause under 28 U.S.C. 8§ 1441(d), albeit unpersuasive, were not frivbleeases the
Arthurs and AHPW citeThings Remembered Inc. v. Petrgrba6 U.S. 124, 128 (1995), and
Durham v. Lockheed Martin Corporatipa45 F.3d 1247, 1254 (9th Cir. 2006), for the propositio
that untimeliness of removal is sufficient for an award of fees and costs under.€8&J1847(c),
did not involve foreign states and the attendant relaxed time period for removal under 28U.S
1441(9. Accordingly, the Court declines to award costs and fees as a result of imgopeal.
Seelion Raising 788 F. Supp. 2dt1175.

1. CONCLUSION

For theforegoingreasons, the Court GRANTS the Arthurs’ and AHPW'’s motion and
REMANDS this case to th&uperior Court for Santa Clara County. The Court DENIES the
Arthurs’ and AHPW’srequest for attorneys’ fees and costs. The Clerk shall close the file.

IT IS SO ORDERED.

Dated: April 25, 2012 jﬂ’ N‘- M\,
LUCY®L. KOH
United States District Judge
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