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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

DENIZ BOLBOL and JOSEPH CUVIELLO, ) Case No.: AQ1-5539PSG
INDIVIDUALLY , )
) ORDER RE MOTIONSIN LIMINE
Plaintiffs, )
V. ) (Re: Docket Nos. 148, 149, 150, 151, 152,
) 153,154, 155, 156, 162, 170)
FELD ENTERTAINMENT, INC. (dba )
RINGLING BROS. and BARNUM & BAILEY )
CIRCUS) JAMES DENNIS; MATTHEW )
GILLET; and DOES 1-10, )
)
Defendars. )

Before the court are the parties' in limmetions. Plaintiffs Denise Bolbol ("Bolbol") and
Joseph Cuviello ("Cuviello") (collectively "Plaintiffs") brings six motionsl &efendant Feld
Entertairment, Inc. ("Feld") brings nine motions. The parties appeared for oral @ntj@m these
motions on January 31, 2013. Having reviewed the papers and considered the partiestgrgun

IT IS HEREBY ORDERED that Feld's request to exclude pamy witnesses from the
courtroom while other witnesses are testifying and the request to exclugampmvitresses
during opening statements is GRANTED.

Fed. R. Evid. 615 provides that "[a]t a party's request, the court must order withesses
excluded so they cannot hear other witnesses' testimony.” In light of Eelgést, the court must

order nonparty witresses excluded during other witnesses' testimony. Feld also requests that

! See Docket No. 148.
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party witnesses be excluded during opening statements. Exclusion of vatdesag opening
statements is not within the purview of Rule 615 and lies instead in the caot&tion® Feld
argues that exclusion is proper to ensure that witnesses' recollection of tlseiegeiistion are
not influenced. Because this case relies heavily on eyewitnesses actimioburt finds
excluding non-party witnesses during the opgrstatements is warrantad.

IT IS FURTHER ORDERED that Feld's request to exclude evidence ofarsciad
condition unless and until liability for punitive damages has been established i€ DENI

"If a prima facie case of oppression, fraud, oriogais established, then it [is] proper to
submit evidence of the deféant's net worth to the jury.™Otherwise presentation to the jury of
such evidence [is] distracting and prejudicialFeld contends that until Plaintiffs have proven
entitlement tqunitive damages, its financial condition should be excluded. But Plaintiffs have
established a prima facie case for oppression and malice involving Fetds$ioasof their

exercise of rights protected under Article 1, Section 2 of the Californiatation.’

2 See U.S v. West, 607 F.2d 300, 306 (9th Cir. 1979).
% The court also notes that Plaintiffs do not appear to object to this in limine motion.

4 see Docket No. 149.
5999 v. CIT Corp., 776 F.2d 866, 872 (9th Cir. 1985).
®d.

" See See Cal. Civ. Code § 32@&) (defining malice as "conduct which is intended by the
defendant to cause injury to the plaintiff or despicable conduct which is carried on bietadé
with a willful and conscious disregard of the person's rights or safety of othersppression as
"despicable conduct that subjects a person to cruel and unjust hardship in conscious disregat
that person's rights"yee also Docket No. 147 (explaining how Plaintiffs have alleged and
established a triable issue of fact for violations of Catifo Civil Code Sections 51.7 and 52.1).

2
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IT IS FURTHER ORDERED that Feld's request to prevent Plaintiffs or ¢cbeinsel from
identifying Feld or its employees as "harassers," identifying Plaintiffeaaassed,"” or describing
the actions at issue as "interfering" with or “intimidating" Plaintiff®ENIED.®

As Feld correctly asserts, whether the actions at issue in fact were ertieef@r
intimidation is a determination for the jutyBut as Plaintiffspoint out, an inability to use the
terms of the statute asrpaf theirevidence and argumeni®uld unfairly limit them.To the
extent that a particular use of the temhsing trial may be unfairly prejudicial or misleading, Feld
may bring an objection at thBme and the court will consider theerits of theargument.

IT IS FURTHER ORDERED that Feld's motion to exclude evidenedi@jed harm
suffered by thid parties to the case is DENIED

Although Fed. R. Evid. 404()) provides thaevidence of “a crimewrong, or other act is
not admissible to prove a person’s character in order to show that on a particulamndtbeas
person acted in accordance with the character,” Fed. R. Evid. 404(b)(2) thi&awwgoe of
evidence to show “motive, opportunity, intent, preparation, plan, knowledge, identity, absence
mistake, or lack of accidehtAs the cout noted in its June 4, 2012 order, Plaintiffs only have
standing for alleged actions taken against them. And as it noted in its November 15, 212 or
third-party Shannon Campbell ("Campbell"), to which Plaintiffs refer in their Thiré#ded
Complaint ("TAC"), has interests parallel to but not overlapping with Plaintites'ests in this

case.But Plaintiffs seek to use the instances with Campbell to show that Feld’'s eagthgienot

8 See Docket No. 150.
¥ See Venegas v. Cnty. of Los Angeles, 153 Cal. App. 4th 1230, 1247 (2007).
10 See Docket No. 151.
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act accidentally and that their behavior was within the custonpramtice of their employmenit.
Plaintiffs may use evidence of actions taken againstoaoties in this limited capacity.

IT IS FURTHER ORDERED that Feld's request to exclude evidence of thedrmanf
animals in the circus is GRANTEB.

Pursuant to Fed. R. Evid. 4@idence is relevant and thereby admissibfe-if “it has
any tendency to make a fact more or less probable than it would be without the eviderit®g anc
fact is of consequence in determining the actidfeld argues thahe treatment of animals
performing in the circus is not relevant to this case. Plaintiffs' viable clainesoarti ®f
interference with their constitutional rights under Article I, Section®iatimidation because of
their political affiliations™* Although Plaitiffs argue that evidence of animal mistreatment is the
motivating fa¢or underlying Feld’s actions, they have not shown how the actual treatment of tl
animals is relevant. What is relevant is Plaintiffs’ protest of Feld’s treatment afrtala.

Fed. R. Evid. 403 also supports excluding this evidence. Rule 403 provides that exclu
of evidence is permissible if “its probative value is substantially outweighadianger of . . .
unfair prejudice.”Here, evidence regarding the treatmerthefanimals could be inflammatory
and in light of the fact that the treatment has libégaring on the disposition of the issues, the cou
finds the unfair prejudicsubstantiallyoutweighs the probative value.

IT IS FURTHER ORDERED that Feld's requéesiexclude evidence regarding the permitg

to walk animals on the sidewalkENIED.®

! see Docket No. 193.
12 see Docket No. 152.
13 See Fed. R. Evid. 402 (“Irrelevant evidence is not admissible.”).
14 See Docket No. 147,
1% see Docket No. 153.
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At issue in this case is the interference with Plaintiffs’ free speech righthr@ats and
intimidation because of their political affiliation. Plaintiffs arguattbvidence of the permits and
Feld’s violationsof the permits support their contentions that Feld violated California Civil Cod¢
Sections 51.7 and 52.1 by showing that they acted unreasonably and unsafely during the ani
walk.’® Plaintiffs are limitel, however, to the permits granted for the animal wailssuen this
case-specificallyin Oakland, Sacramento, and San Jose for the dates indicated in the court’
summary judgment ordéf They maynot introduce evidence of any other permits.

IT IS FURTHER ORDERED that Feld's request to exclude evidencenbotations or
encounters between the parties prior to August 20D&ENIED.®

As this court noted in its June 4 order, the statute of limitations is two yedahg foersonal
injury claims and three years for the statutory claim&eld points to that order to suggest that
Plaintiffs cannot bring evidence of encounters from before August 2008. Althouglatiioses
cannot now give rise to liability, as Plaintiffs highlight, the earkencounters are relevant to
showing that Feld’s employees’ actiomsre not the result of accidents or mistake3he
evidence also may support thgeld’s employees’ actions fell within the custom and practice of
their employment.

The courtalsomustconsider whether the evidence should be excluded pursuant to Fed
Evid. 403. Feld argues that the past evidence could confuse the jury because a “pattern and

practice” is not part of Plaintiffs’ clainfs. But as noted above, the evidence is relevant to whetH

16 See Docket No. 186.

7 see Docket No. 147.

18 See Docket No. 154.

19 See Docket No. 42.

20 See Fed. R. Evid. 404(b)(2).
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Feld’s employees’ actions create respondeat superior liability for Beldause Plaintiffs have
conceded that they will introduce very lienl evidence of previous evertshe court will hold
Plaintiffs to that concession and permit only limited evidence to avoid unfair prejinditc
substantially outweighs the probative value of this evidéhce.

IT IS FURTHER ORDEREDhat Feld’'srequest teexclude evidence not previously
disclosed by Plaintiffs iDENIED.

According to Feld’s motion, they seek only to prevent Plaintiffs from introduciligece

and witnesses at trial that were neither disclosed during initial disclasupesvided dung

pretrial disclosure$? In their response, Plaintiffs assert that they have disclosed all of theaviden

they intend to introduce save for seven example$a party fails to disclose evidence in
compliance with Fed. R. Civ. P. 26(a) and 26(e), “the party is not allowed to use that irdormat
or witness to supply evidence on a motion, at a hearing, or at a trial, unless tlkeeragur
substantially justified or is harmles€"Plaintiffs assert that the seven pieces of evidence they
intend to use Wufailed earlier to disclose are documents originating from Feld, documents
provided to Feld in parallel litigation, and a recently published afiicle.

Because Feld has access to these documents, the court finds Plaintifisiation of this
limited evidence is harmless and on these grounds, exclusion is not warranted. The court ma

ruling on whether the documents could survive other challenges. The court also withwot al

?1 see Docket No. 154.

22 See Docket No. 190.

3 see Fed. R. Evid. 403.

4 See Fed. R. Civ. P. 26(a).
%5 See Docket No. 187.

0 See Fed. R. Civ. P. 37(c).
?" see Docket No. 187.
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Plaintiffs to introduce any other undisclosed evidence absent a showing tmtddadtion would
be harmless or substantially justified.

IT IS FURTHER ORDERED that Feldigquest to considemjunctive reliefafter thetrial
phase is GRANTED.

The court notes that Plaintiffs did not providenaely objection to Feld’s request.h&
court also finds good cause fidelayingconsideration oinjunctive relief until after the jury has
rendered its verdiatin Plaintiffs’ claims. As Feld points out, the parties have several injunction
against each other in various jurisdictions — one of which has played an important rae in thi
case®® In light of the complexity of drafting any potential injunction, the court finds tha
determining the appropriateness and scope of any injunctive relief showdthipedduntil after
trial and evidence regarding injunctive relief should be excluded.

Having addressed Feld’s motions, the court turns now to Plaintiffs’ requests.

IT IS FURTHER ORDERED that Plaintiffs’ requedb exclude evidence not disclosed in
initial or supplemental disclosurésand to exclude Mike StuaftStuart”)*° as a witness are
GRANTED-IN-PART.

Fed. R. Civ. P. 37(c) mandates that a party may not use evidence not previously disclq
as required by Fed. R. Civ. P. 26(a) and 26(e) unless the court finds the failure to diaslose w
substantially justified or harmles&eldargues thaits pre-trial exchangepursuant to Fed. R. Civ.
P. 26(a)(3)uffices for Rule 37(c)s disclosure requiremefit Fed misunderstands Rule 26(a).

Rule 26(a)(1) mandates initial disclosures, Rule 26@)dates supplemental disclosures, Bale

28 see Docket Nos. 42, 147.

29 see Docket No. 162. Unless otherwise noted, the court draws Plaimtitfiament from its
consolidated motion in limine at Docket No. 162.

30 5ee Docket No. 170.
3! see Docket No 171.
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26(a)(3) mandates disclosure during the pre-trial exchange. Each of dngsements provides to
parties notice of thevidence potentiallyo bepresented dtial. Only evidence or witnesses
disclosed aall three stages inthe initialdisclosures, with supplementation if necessary, and in
the pretrial exchange- maybe admitted at trial’> Failure to meet Rule 26(a)disclosure
requirements triggers Rule 37(c), which provides that undisclosed evidence may nat belese
the failure to disclose is substantially justified or if introduction of the evideocéd be harmless.

Here, Feld listedour witnesses that it intends to call at tralayTerrado(* Terradd),

Officer G. Vega“*Vegd), Mike Stuart (‘Stuart), and David Bailey (Bailey’) — andthree
witnesses it may cal MatthewGillet (“Gillet”), Aryn Bryant (“Bryant’), and Jessica Hyman
(“Hymart).* Of those seven potential witnessesld disclosed only three in its initial disclosure
Gillet, Terrado, and/ega* For the remaining four witnesses, Rule 37(c) appliesttadmust

be excluded unlegke courtdetermingthat Feld s failure to disclose them earlier is substantially
justified orthatallowing Feld to introduce them would be harmlessl&mgffs.

As an initial matter, the court notes that Feid not provide reasons in its pap@sits
failure to disclose these witnesses earfleCounsel suggested at the hearing that Feld decided
call these witnesses in part because they appeavedeoclips submitted by Plaintiffs with their
motion for summary judgmenand counsel hadot seen thelips earlier But counsel never
requested to seadeothat Plaintiffs mentioned in their initial disclosum@sd in factappear to
have never requested any discovery at Hflefailure to conduct discovelig not a substantial

justification forfailing to identify potentialitnessesinder Rule 26(a).

32 ee Fed. R. Civ. P. 26(a)(3) I addition to the disclosures required by Rule 26(a)(1) and (2), a
party must provide to the other parties and promptly file the following informabiout éhe
evidence that it may present at trial other than solely for impeach@@ehe name and, if not
previously provided, the address and telephone number of each witness.”)

%3 See DocketNo. 163-3.

34 See Docket N0.163-1.

% See Docket No. 171.

Case No.: 11-5539 PSG
ORDER

[0




United States District Court
For the Northern District of Califora

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Citing toIn re First Alliance Mortg. Co.,*® Feld argues that Plaintiffs had independent
knowledge of the identities difie Stuart, Bryant, and Bailey, failed to depose them, and “cannot
now argue unfair surprise and undue prejudieln First Alliance, the plaintiffs introduced
“undisclosed” withesses pursuantheir Rule 26(a)(3) disclosuremd after the officiatlose of
discovery and the defendant challenged the district ¢sutécision to admit those witnesses
The Rule 26(a)(3) disclosure took place more than 60 days before the commencenanaodtri
the parties continued tmgage in discovery well into the trial itséff. The Ninth Circuitfound
introductionof the witnesses was not error in part becdélnsalefendant hadainple time
remainingunder Rule26(a)(3) and the defendaritadprior knowledgeof the witnesses
identities?® The court emphasized that “there [was] nothing to suggest that [the defendant] w4
significantly hampered in its ability to prepare for trial or to exartfiese witnesses'™

The facts herdiffer substantiallyfrom First Alliance. Feld gave notice of its witness list tg
Plaintiffs less than twaveeks before trialill begir*> and several months aftiére close of
discovery®® Paintiffs thushave little or no time to depose the witnesses and may be hampere
trial. To the extent that Feld asserts Plaintiffs know the withetbsg&nowledge is not enough to
overcome the potential harm. Plaintiffs probably know a lot of Beldiployees; they have

engaged in disputes and confrontations with them for years.Pldiatiffs happen to have met or

30471 F.3d 977 (9th Cir. 20086).
37 See Docket No. 171.

% See 471 F.3d at 1000.

¥ xeid.

Pxeeid.

" xeid.

%2 See Docket No. 163-3.

3 See Docket No. 15.
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encountered the potentiaitnesses doesoh substitute for notice th#te witnessewill be called
at trial.

On the other hand, as to Stuart aral®y, Feld hasndicatedthat Plaintiffshave had an
opportunity to examine these witnesses in other litigdffoAccording to Feld, both Stuart and
Baileytestified ina casédetween the parties Santa Clara County Superior Cotegarding the
circuss procedures for its animaklksand nteractions between Plaintiffs and circus employaes
If Plaintiffs have had an opportunity to examine these witnesses earlier such that theyibave n
of what Stuart and Bailey atikely to testify about, the court finds their introduction in this case
harmless. But to ensure no unfair prejudice, Feld shall submit to the court tranfsonpthe
superior court trial and shall limit its examiiwen of Stuart and Bailey to subjects it covered in the
earlier dispute

As to Bryant and Hyman, Plaintiffs have not had an opportunity to examine these pote
witnesses.Feld s identification of Bryant is particulariygroblematic given that when Cuviello
sought © contact hein a related case between the two parties in Oaklandsfeeldnsel indicated
that she had no contact information for Bry&hCalling Bryant now, after Felsl counsel’searlier
statement regarding the inability to contact her, is prejudicial to Plaintiffs leettayshad no way

to depose her ann fact may have beenisledabout her availability as a witnesAs to Hyman,

prior to Felds pretrial disclosureshe was neverdentified as a witness and was named only in the

event that &iart wasunavailable. Feld evetoncedes that Plaintiffs had no prior knowledge of
Hyman
Because Feld failed to identifymanor Bryantin its initial disclosures and has failed to

provide either substantial justification or to show harmlessness from introdbhesgwitnesses,

44 e Docket No. 171.
4® gee Docket No. 171.

“® 5ee Docket No. 199.
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the court finds excludinglyman and Bryant from testifyinig apprriate. Because Feld has
indicated that Plaintiffs have had an opportunity to examinarSamd Bailg in previous
proceedings, testimony from them that is limited to subjects on which they testified in the earli
matter is harmless to Plaintiffs. Stuart and Bailey therefore may testify bubrotihe same
subject maer as they testified in the supmrcourt proceedings. Feld shall submit to the court a
to Plaintiffstranscripts of their previous testimonyg later than 5:00 p.m. on Monday, February 4
2013.

IT IS FURTHER ORDERED that Plaintiffs’ request to exclushelisclosed witnesses Feld
wrongly identifiesas rebuttal or impeachment withes&SRANTED-IN-PART.

The court must admit its confusion at this motion. Pursuant to Fed. R. Civ. P. 26(a)(3)
Feld is under no obligation to disclose witnesses it intends to use for impeaéhriieat.
exception does not extend to rebuttal witnesses, and so rebuttal witnesses that iheee not
identified pursuant to Rule 26(a) or 26(e) may testifyabsent a showing by Feld that the failure
to disclose was substantially justified or that introduction is harriifeBsit Plaintiffs have not
pointed to a witness that may be improperly identified. To the extdrffeldhmischaracterizes its
impeachment witnesses in an effort to circumvent the Federal Rules outtie 8tanding Order,
Plaintiffs mayobjectand the court will consider the merit of the argument.

IT IS FURTHER ORDERED that Rintiffs’ request to exclude Feld’s withesses as exper
is DENIED.

Plaintiff argues that several of Feld's withesses are being offered assengganding
animal welfare and safety habitSeld counters that it is not offering these witnesses as expért

rather as percipient witnesses to the actions Plaintiffs allege oceunded discuss the training

*" See Fed. R. Civ. P. 26(a)(3) (stating that no disclosure is required for impeachmensesjnes

8 See Fed. R. Civ. P. 37(c).
11
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provided to Feld’s employeé8.Because Feld is not offering these witnesses as experts, the cg
will not exclude them on the grounds that Feld failed to comply with the rules gayenpert
witness disclosure®. To the extent that these witnesses attempt to offer testimony that is outs
of their roles as lay witnesses, Plaintiffs nodyect, and the court will consider the meritiod
argument.

IT IS FURTHER ORDERED tha®laintiffs’ request to exclude evidence of Feld’s privacy
interests within the animal compound at the San Jose forum is DENIED.

The court notes as a preliminary matter that Feld conflates theptrtait forum”holding
in the 2006 permanent injunctirwith giving Feld a privacy interest in the area. The two
inquiries are distinct? Feld asserts that because of a privacy interest in the area, actions take
its employees are not in violation of California iCi®ode Sections 52.1 and 5% Plaintiffs
counter that having to establish the legality of their videotaping before theojuid/fond Feld
violated Sections 52.1 and 51.7 would be distracting and misleading to the jury. Plaeéfts a
that the ewdence is inadmissible under Fed. R. Evid. 402 and 403.

Whether Felts employees believed Plaintiffs were violating their privacy by videotaping
into the animal compound is relevant to the question of the motive for the emplaegsd

actions Section 8.7requires that threats be because of Plaihtpifditical affiliation. Evidence

%9 See Docket No. 173.
0 SeeFed. R. Civ. P. 26(a)(2).
°1 See Docket No. 42 (explaining the history of the injunction).

2 Compare Center for Bio-Ethical Reform Inc. v. City and Cnty. of Honolulu, 455 F.3d 910, 919
(9th Cir. 2006) (“Areas not traditionally or explicitly opened to expressiveigctre deemed
nonpublic fora.”)with Leonel v. Am. Airlines, Inc. 400 F.3d 702, 712 (9th Cir. 2005) (“To prove a
claim under the Cdbrnia right to privacy, a plaintiff must first demonstrate three elements: (1)
legally protected privacy interest; (2) a reasonable expectation of primdey the circumstances;
and (3) conduct by the defendant that amounts to a serious invasienpobtected privacy
interest.”).

3 e Docket No. 174.
12
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that the employees felt their privacy was being violated is relevant to whethéraithéhe requisite
motive under Section 51.7. The court finds any prejudice to Plaintiffs does not sublgtantial
outweigh the evidence’s probative value.

IT IS FURTHER ORDERED that Plaintiffs’ request to exclude evidenceiof fbad
acts,” including a recent injunction issued against Bolbol by the Santa Claracb@ueiit, is
DENIED.

Although Fed. R. Evid. 404(b)(1) prohibits prohible use of evidence of “a crime
wrong, or other act is not admissible to prove a person’s character in order to shawahat
particular occasion thegerson acted in accordance with the character,” Fed. R. Evid. 404(b)(2)
allows admissibility of that typef evidence to show “motive, opportunity, intent, preparation,
plan, knowledge, identity, absence of mistake, or lack of accident.”

Feld argues that the evidence is relevant to showing Bolbol’'s motives or imteas a
impeachment evidencé. Plaintiffs argue that it is unfairly prejudicial, misleading, and a waste {
time. The court findghatevidence othe issuance of the injunction would be unfairly prejudicial
and would substantially outweigh its probative value regarding Bolbol's motivateat.i The
state court’s decision sheds little new light on Bolbol's motivations or intent §edas a legal
determination of the various parties’ rights in a parallel case. As to impeatitakl has not
explained how evidence of the injunction reflects on Bolbol's tendency towards handstpuld
thus be admissible on those grounts.

IT1SSO ORDERED.

Dated: February 1, 201

Pro. S AP
PAUL S. GREWAL
United States Magistrathudge

4 See Docket No. 175.

> See Fed. R. Evid. 608(b).
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