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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

CREAGRI, INC., a California corporation, ) Case No.: 5:11-CV-06635-LK
)
Plaintiff, )
) ORDER DENYING DEFENDANT'S
V. ) MOTION TO DISMISS
)
PINNACLIFE INC., a Neada corporation, )
)
Defendant. )
)

Plaintiff CreAgri, Inc. (“CreAgri”) bringghis action against Defendant Pinnaclife Inc.
(“Pinnaclife”) for infringemenbf U.S. Patent No. 6,416,808 (“th@08 Patent”) and U.S. Patent
No. 8,216,599 (“the '599 Patent”5eeECF No. 50 (“SAC”). Before the Court is Pinnaclife’s
Motion to Dismiss CreAgri’s inducefringement claim. ECF No. 54 (“Mot”). Having reviewed
the parties’ submissions and the relevant, the Court DENIES Pinnaclife’s Mon to Dismiss.

. FACTUAL BACKGROUND

CreAgri manufactures and sells productetaming olive derived polyphenols intended to
promote health. SAC |1 7-8. The ‘808 Patentitled “Method of Obtaing a Hydroxytyrosol-
rich Composition From Vegetation Water,” is diesgtto olive-derived dietary supplements that
contain hydroxytyrosol and oleurapeor hydroxytyrosol and tyrosat certain weight ratiosSee
SAC, Ex. A ("808 Pateri) at 3:43-51. The '599 Patent, entitled “Method for Treatment of

Inflammation,” discloses methodisr treating certain inflammation conditions, with a treatment
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agent containing substantially ffied hydroxytyrosol or a substéally purified mixture of
hydroxytyrosol and oleuropeirSeeSAC, Ex. B (599 Patet”), Abstract.

The ’808 Patent was issued on July 9, 2088808 Patent. The599 Patent, on the other
hand, was not issued until July 10, 20B2€599 Patent.

Pinnaclife manufactures armge of health products, including Olivamine1®eeSAC { 33.
Plaintiffs allege that Pinnaclife’products contain an olive plamttract having a weight ratio of
hydroxytyrosol to oleuropein within the ratidsclosed in the ‘808 and '599 PatenBee id.’808
Patent at 3:45-47; '599 Patent3ad4-47. CreAgri contends thinnaclife is therefore liable for
infringing the 808 and '599 Patent&eeSAC 11 51-77. CreAgri alsmntends that Pinnaclife is
liable forinducinginfringement of the '599 Patentd. § 60. Because Pinnaclife is seeking to
dismiss CreAgri’s induced infringement claithe Court focuses on CreAgri’s allegations
supporting this claim.

CreAgri alleges that Pinnaclife induces infement of the '599 Patent by “actively
encourag[ing] customers to practice tinethod taught in the '599 Patentd.  43. Specifically,
CreAgri contends that Pinnaclife engages indlaetivities that induce infringement. First,
CreAgri alleges that “Pmaclife collaboratewith the University of lowa in an ongoing clinical
[study] directed towards Praggsive Multiple Sclerosis.1d.  21. Second, CreAgri alleges that
Pinnaclife maintains a publicly available YouTutd&nnel containing viaes that describe and
promote Olivaminel0 as an effective treatment for inflammatory conditidn§y 27-37 see also
id. 1 31 (alleging that, in one video, Pinnaclife wlaithat “‘there is scientific evidence that
suggests that the use of Olivaminel0 and itsnpatending formulation dfey ingredients has the
ability to reduce the risk of. . cardiovascular diseaseungdegenerative disease, liver
disease . . . inflammation, arthritiscayoint pain.” (quoting MyPinnaclifeRinnaclife — Vice
President of SaleyouTube (Jan. 31, 2011), www.youtut@m/watch?v=TCz1BTOefA8)).
Finally, CreAgri alleges that fnaclife induces infringemebl maintaining a website that
advertises, makes available for sale, and pron@lgaminel0 as a treatment for inflammatory

conditions. Id. 1 38-43.
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Notably, Pinnaclife began its participationthe study and firgposted the purportedly
infringing videos and websitedvertisements beforeghb99 Patent was issue&eeSAC 1 22,
28, 38; ECF No. 59 (“Opp’n”) at 4. However, CreAglleges that these tdgties continued after
the '599 Patent was issued anteafCreAgri’s lawyer informed BRinaclife of the existence of the
'599 Patent.SeeSAC { 21 (alleging that the Unisty of lowa study is “ongoing”)d. § 27
(alleging that Pinnaclife’s YouTube channefpsesently . . . available for viewing”il. 1 39
(alleging that CreAgri's websiteas promoted the use of OlivareilO to treat inflammation-based
neurodegenerative and cardiovasculaeake as recently as January 15, 2013 (quatingx. E)).

CreAgri alleges that the almmentioned facts “establishathPinnaclife affirmatively
intends to actively induce the infigement of the '599 Patentld. {1 44. CreAgri alleges that
Pinnaclife “continues to takactive steps to market andlsts Olivaminel0™ Product, and
specifically encourages its customén infringe the '599 Patent.Id. 1 69. CreAgri further alleges
that Pinnaclife “continues to advertise on itdgige the Olivaminel0™ Product, and advertises
[Olivamine10™’s] use in a manner that infringes the '599 Patddt.y 70.

A. PROCEDURAL BACKGROUND

On December 23, 2011, CreAgri filed its Complai8eeECF No. 1. CreAgri filed its
First Amended Complaint (“FAC”) on July 30, 201Rpstly after the issuana# the '599 Patent.
ECF No. 23. The FAC added for the first timelaim for infringement of the '599 Paterdl.

Pinnaclife moved to dismiss the infringemelatims related to the '599 Patent. ECF No.
27. On January 1, 2013, this Court granted PirfeacMotion to Dismss CreAgri’s indirect
infringement claims relating to the '599 Paite ECF No. 46 at 4, 6. The Court found that
CreAgri's indirect infringementlaims failed because CreAgri didt allege thatf1l) anyone other
than Pinnaclife directly infringed the '599t@at, and (2) any Pinnafd product necessarily
infringed the patentld. at 5. Moreover, the Court found thHateAgri failed “to provide more
specificity regarding the documents gkel to have induced infringementd. at 6.

On January 1, 2013, CreAgri filed its Second Amended Compl8e¢SAC. Pinnaclife
filed its Answer and Counterclaims on February 5, 2013. ECF No. 55. On the same date,

Pinnaclife filed the instant Motion to DismisSeeMot. Pinnaclife filed its Opposition on
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February 19, 2013, ECF No. 59 (“Opp’n”), anceBgri filed its Replyon February 26, 2013, ECF
No. 60 (“Reply”).
. LEGAL STANDARDS

A motion to dismiss pursuant to Rule 12(b)i@) failure to state a claim upon which relief
can be granted “tests the legal sufficiency of a claiMavarro v. Block250 F.3d 729, 732 (9th
Cir. 2001). Under Federal Rule of Civil Proceel@; a Complaint must “give the defendant fair
notice of what the . . . claim isd the grounds upon which it restdBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007) (quoti@pnley v. Gibsor855 U.S. 41, 47 (1957)While “detailed
factual allegations’™ are not required, a complainstrinclude sufficient facts to “state a claim to
relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifigrombly
550 U.S. at 555, 570). “A claim has facial plausipiwhen the plaintiff pleads factual content th3
allows the court to draw the reasonable infeeath@t the defendant is liable for the misconduct
alleged.” Id. (citing Twombly, 550 U.S. at 556).

The sufficiency of a complaint for diregatent infringement, however, is governed by a
different standard. Such a complaint “is tonbeasured by the specificitgquired by Form 18" in
the Appendix of Forms to the FedéRules of Civil Procedureln re Bill of Lading Transmission
& Processing Sys. Patent Litjgh81 F.3d 1323, 1334 (Fed. Cir. 2012). In this context, the
TwomblyandIgbal standard is “too stringent.Id. at 1335. This exceptidio the specificity
requirements of womblyandlgbal applies only to claims of dicg patent infringement, not to
claims of indirect infringementld. at 1336-37 (“Form 18 should be strictly construed as
measuring only the sufficiency of allegations of direct infringement, and not indirect
infringement.”). A claim for indirect infringement muststead satisfy the specific requirements
articulated inTwomblyandigbal. Id. For purposes of ruling on a Rul2(b)(6) motion to dismiss,
the Court accepts all allegations of material fectrue and construesetpleadings in the light
most favorable to the plaintifivanzarek v. St. Paul @ & Marine Ins. Co.519 F.3d 1025, 1031
(9th Cir. 2008).
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1. DISCUSSION

In the Motion to Dismiss, Pinnaclife conterttiat CreAgri's claim tht Pinnaclife induced
infringement of CreAgri’s '599 Patent must be dismiss8deMot. at 3-4. For the reasons set
forth below, the Court disagrees.

Title 35, Section 271(b) of the United Sta@sde provides that “[w]hoever actively
induces infringement of a patent shall be liaddean infringer.” 35 U.S.C. § 271(b). “Actively
inducling] infringement,’id., “requires an affirmative act of some kindl'egal Corp. v. Tokyo
Electron Co, 248 F.3d 1376, 1378 (Fed. Cir. 2001). Moreolieg, other forms of indirect patent
infringement, in order to state a claim of infringent by inducement, there must be an allegatior]
of direct infringement by anotheDynacore Holdings Corp. v. U.S. Philips Cqrp63 F.3d 1263,
1274 (Fed. Cir. 2004). Furthermore, in ordebédiable for induced infringement, the defendant
must have “possessed the redei&inowledge or intent to beeld vicariously liable.”ld. at 1273
(citations omitted). Thus, to survive a motiordtemiss, a plaintiff must plead “facts plausibly
showing that the [defendant] speeally intended [its] customers to infringe the [patent] and kne
that the customers’ actsmstituted infringement.’In re Bill of Lading 681 F.3d at 1339 (citing
Global-Tech Appliances, Inc. v. SEB $1¥81 S. Ct. 2060, 2068 (2011)).

Pinnaclife contends that CrgA has failed to state a chaifor induced infringement for
two reasons. First, Pinnacliferttends that Pinnaclifeannot be liable for induced infringement
based on activities thaegan before the issuance of the patS&aeMot. at 3-5; Reply at 1.
Second, Pinnaclife contends that, because Flifgiagnfringing activities began before the
issuance of the '599 Patent, they “plainly do[] sopport a reasonable infape of specific intent
to induce infringement.”SeeReply at 1. Pinnaclife also conterttiat CreAgri has failed to allege
facts showing Pinnaclife possed the requisite intengee idat 3. Pinnaclife’s arguments fail.

In the SAC, CreAgri has specifically idensifl Pinnaclife’s website statements, YouTube
videos, and a joint Pinnaclisend University of lowa study which promote and encourage
Pinnaclife’s customers and studyrfi@pants to use Pinnaclife®livaminel0 product in a manner
that allegedly infringes the '599 Patent. For egenCreAgri alleges thatudy participants are

being provided “a substantialpurified hydroxytyrosol or a sutantially purified mixture of
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hydroxytyrosol and oleuropein correspondindpétween 0.1 mg/kg bodyeight and 2000 mg/kg
body weight . . . to treat the autoimmune diseafsmultiple sclerosis.” SAC 11 24-25. The '599
Patent similarly claims a method for treatlingflammatory condition[s]” resulting from, among
other things, “autoimmune disease” usingltsage amount corresponding to between about 0.1
mg/kg body weight and 2000 mg/kg body weight dailgwbstantially puried hydroxytyrosol or

a substantially purified mixture dfydroxytyrosol and oleuropein ..” '599 Patentat 20:42-51.

CreAgri also alleges facts showing tRatnaclife’s Olivaminel0 product “contains an
olive plant extract having a weight ratiolofdroxytyrosol to oleurope of between 1:1 and
200:1,” SAC 1 33, and that Pinnaclife promoteas groduct for the treatemt of “inflammation-
based neurodegenerative [andfdiovascular disease,Id. § 39 (citation omittedsee also id]

31 (video advocating the use ofivaminel0 to reduce the risk ofiter alia, cardiovascular
disease, neurodegenerative diseases andnimigdion (citation omitted)). The '599 Patent
similarly claims a “method of treating a subject having an inflammatory condition” using a
“treatment agent comprised of an olive plartast having a weight ti@ of hydroxytyrosol to
oleuropein of between about 1:1 and al#00:1 . . . .” '599 P@&nt at 19:37-20:5.

CreAgri further alleges facts showing thatestst one of Pinnaclife’s YouTube videos
promotes its Olivaminel10 product treat inflammation charactedad by high levels of C-Reactive
Protein. SeeSAC  31. The '599 Patent also identifiegh levels of C-Reactive Protein as a
marker for coronary inflammatiorSee’599 Patent at 19:37-53.

CreAgri alleges that, while Pinnaclife’s protional activities and participation in the
studies began before the issuance of the P&@nt, Pinnaclife’s aciitves continued after
Pinnaclife learned of the '599 Pateand that these activities tieéore support an inference that
Pinnaclife intends to induce infringemer8ee id {1 21, 27, 39, 43-44, 68-70. Notably, while
Pinnaclife argues that its actiooannot show induced infringement because Pinnaclife’s actions
began before the '599 Patent was issued, Pinpaitdiés not appear tosgute in its Motion to
Dismiss that its website statements, YouTstagements, and study encourage users to employ

methods that CreAgri alleges infringe the '599 Patent.
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With respect to Pinnaclife’s arguments inMstion to Dismiss, th€ourt is not persuaded
that the mere fact that Pinnaeld infringing activity in thiscase began before Pinnaclife had
knowledge of the '599 Patent is sufficient tsutate Pinnaclife from liability for induced
infringement. After learning that the '599tBat had been issued, Pinnaclife madecti@ceso:

(1) continue to advertise itsli@aminel0 Product; (2) participate tihe study with the University
of lowa; and (3) leave its YouTube video on the inter@=eSAC 1 21, 27-43. In choosing to
continue its activities, despiteaving knowledge of the '599 tat, Pinnaclife is taking an
affirmative action to induce infngement of the '599 Patent.

Moreover, as to the issue of intent)mrre Bill of Ladingthe Federal Circuit explained that
where, as here, a party, with knledge of another party’s pateadvertises or promotes its
product for use in an infringing manner, this iffistent to support an inference that the promotin
party intended to induce infringemergeeln re Bill of Lading 681 F.3d at 1341-42 (“Common
sense indicates that advertisingttiiour product can be used mngunction with dispatch software
to improve asset utilization and provide opieraal efficiency to the less-than-a-load
shipping/trucking industry givesse to a reasonable inferertbat you intend to induce your
customers to accomplish these benefits through utilization of the patented method.”). The Cd
not persuaded that Pinnaclife’siaittes cannot support an inferenckintent simply because the
activities began before the '599 Patent wasddsuro the extent Pinnaclife continued these
activities after the patent was igslj the continued activities reflean intent to infringe upon the
'599 Patent. Indeed, faced witmslar allegations, other districburts have allowed claims of
induced infringement to procee&ee Tranxition, Inc. v. Novell, In€3:12-CV-01404-HZ, 2013
WL 2318846, at *5 (D. Or. May 27, 201@)olding that Plaintiff sufficietly pled specific intent to
induce infringement where plaintifflaged that defendant “had knowledgfethe . . . patent and, . .
. continu[ed]” allegedi infringing activity); Sharper Image Corp. v. Target Corg25 F. Supp. 2d

1056, 1066 (N.D. Cal. 2006) (declgy to grant summary judgment on an inducement claim to
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certain defendants because they “continued to agifirticular product along with a manual
teaching an infringing use after “learn[ing]tbe [patent] when Plaintiff filed suit).

Pinnaclife has failed to citeng authority that supports a coauty conclusion. For example,
Pinnaclife relies omMNational Presto Industries, tnv. West Bend Co. (“Prestq’y6 F.3d 1185,
1196 (Fed. Cir. 1996)SeeReply at 2.Prestois distinguishable. The plaintiff in Presto argued
that the defendant, West Bend Co., was liablenducement because prior to the issuance of the
plaintiff's patent, West Bend flooded the markethwproduct that the plaintiff alleged could be
used by other parties tofiinge Presto’s patentd., 76 F.3d at 1194. The FedéCircuit rejected
this argument, holding that, as a rule, therelmano liability for inducement for actions taken
before a “patent has issued . . Id’ at 1196. Significantly, West Béd'’s flooding of the market
place occurred before the patent was issued. Here, in contrast, Pirglactiéel to continue the
allegedly infringing activities aftahe issuance of the '599 Pateidthis choice to continue the
purportedly infringing activigs is sufficient, at this stage,gapport an inference that Pinnaclife
intended to induce its customerdrtfringe the '599 Patent. Coeguently, Pinnaclife’s reliance on
Prestois misplaced.

Thus, for the reasons set forth above, tber€DENIES Pinnaclife’s Motion to Dismiss

CreAgri’s induced infringement claif.

! The Court notes that, in Pinnaclife’s Motion to Dissy Pinnaclife states that CreAgri is required
to allege “specific knowledge of resultingningement . . . .” Mot. at 5 (citinSU Med. Corp. v.
JMS Co, 471 F.3d 1293, 1305 (Fed. Cir. 2006)). Pinnadistatement would seem to suggest
that, in addition to alleging facts showing thatriiclife specifically intended to induce customers
and study participants to infige the '599 Patent, CreAgri mudtege facts showing that
Pinnaclife was actually informed tfe “resulting infringement.ld. However,DSU Medicaldoes
not support such a requirement. Rat3|J Medicalsupports the proposition that the defendant]
must have “knowingly induced infringement apdssessed specific intelotencourage another’s
infringement.” 1d., 471 F.3d at 1306 (citation omitted). Moreover, aii&tJ Medicalwas
decided, the Supreme Court@iobal-Techclarified that the requit knowledge is “knowledge
that the induced acts constitute patent infringemelat,”131 S. Ct. at 2068.

% In denying Pinnaclife’'s Motion tBismiss, the Court further notésat CreAgri appears to have
corrected the deficiencies that this Coudntified when it previously dismissed CreAgri’s
inducement claime.g.the lack of‘specificity regarding the docuents alleged to have induced
infringement.” ECF No. 46 at 6. As set fosilpra CreAgri has cured angsues relating to the
lack of specificity by identifying documents reldt® the University of lowa study, Pinnaclife’s
promotional YouTube videos, and the maikg materials on Pinnaclife’s websit&eeSAC at 1
21-50;id. Exs. C-l. Moreover, CreAgri has establidresufficient factual basis for the Court to
make a reasonable inference that Pinnaclife’s cuat®and the participants in the clinical trial
have committed direct infringement asesult of Pinaclife’s inducemengee, e.qgid. at Y 34-37
(referencing testimonial videos on Pinnaclif¥suTube channel of customers who have used
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IT ISSO ORDERED.

Dated: July 29, 2013 j&“ N. ‘ ‘ L

LUCY H
United States District Judge

Pinnaclife products to treat mhieal conditions, including swetig and sciatic nerve paingt. 67
(“Based upon Pinnaclife’s spific directions fouse of the Olivaminel8f Product, Pinnaclife’s
customers directly infringe thedaims of the '599 Patent”)d. 1 21-23, Ex. C (describing the
clinical trial to treat Multiple Sclerosis witmong other supplements, Olivaminel0). Pinnaclife
does not appear to contend that3#eC is deficient in these respects.
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