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5 1 UNITED STATES DISTRICT COURT
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@2 14 | in Interest to the ESTATE OF ALARGER, )
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hs 15 ) MOTION FOR SUMMARY
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s 17 ) AS MOOT
e 18 ANTHONY HEDGEPATH, et al. )
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19
[Re: Docket Ncs. 102, 110]
20
21 Presently before the court this § 1983 actioarePlaintiffs Daniel Ager, Elizabeth Ager,
22 and Kathryn Ager’s (collectively, “Plaintiffs”) Motiofor Partial Summary Judgmeri2Kt. No.
23 102 andDefendants Anthony Hedgepath, Belinda Hendrick,Robert Burgh’qcollectively,
24 “Defendants”)Motion for Summary Judgment. The court heard argument on these motions on
25 December 13, 2013. Having fully reviewed the parties’ briefing, and for the foregasgns, the
26 court GRANTSDefendants’ Motion and DENIES Plaintiffs’ Motion as moot.
27
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BACKGROUND
a. Factual Background

This case concerns the untimely death of Dr. Alan Ager, an inmate at Salinags Stalle
Prison(“SVSP), as a result of an assault by his cellmate on April 6, 2010. Dr. Ager was
convicted of continuous sexual abuse of a minor and subsequneatigerated in California State
Prison first at San Quentin State Prison, and the$SVSP SeeThird Amended Complaint
(“TAC”) 11 9-10, 12, Dkt. No. 98At all relevant times, Defendaktedgeah worked a the
Warden of SVSP, DefendaHedrick worked as thAssociate Warden, and Defend&uirgh
worked as a Correctional Counselor Decl. of Anthony Hedgepath ISO Def. MSJ | 1, Dkt. No.
112; Decl. of B. Hedrick ISO Def. MSJ { 1, Dkt. No. 113; Decl. of Robert Burgh ISO DeffMSJ
1, Dkt. No. 111.

While at San Quentin, Dr. Ageequested and was grantgdnsitive Needs Yard (“SNY”)
housing. Dkt. No. 111 § 3. The SNY designation is reserved for inmates who prqtective
custody due to special case factors such as type of conviction, sexual onet@gangdropout
status Seeid. Upon Dr. Ager’s transfer to SVSP in September 2888 Unit Classification
Committee (“UCC”)evaluated Dr. Ager's SNY designation asahcludedDr. Agercontinued to
warrantSNY housing and could be double celled vather SNY inmates. Deabf Sahar Nayeri
ISO Def MSJ Exs. F, G, Dkt. No. 115. On February 28, 209 Ager appeared before a UCC
for his annual review and stated that he believed prison officials had revealediteeohais
crime to other inmates. Dedf John Houston Scott ISO PI. Opp’'n Ex. C at 1963, Dkt. No. 120.

The committee took note of Dr. Ager’s statement and conclualed,alig that no changes should

be made to his housindd.

Six months after his transfer to SVSP, on March 11, 2009, prison officials discovered
multiple packages of controlled medicatiorCin Ager’s cell. Dkt. No. 11&x.l. Dr. Ager
indicated to the officials that he bought the pills so that he could commit suicidAs &lresult of
this violation, Dr. Ager was moved from SNY to the Administrative Segregation(a8U") .

Dkt. No. 115 Ex. H. An Institutional Classification Committee (“ICC”) convened on IMaéc
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2009 to evaluate Dr. Ager’s placement in ASUW ti#e meeting, Dr. Ager expressed concerns of
remaining in ASU angotentially being singleelled he alsaequested that he continue to be
doublecelled. The @mmittee elected to retain Dr. Ager in ASU fify days to complete the
disciplinary process for his violation. Dkt. No. 120 Ex. C at 1961.

On May 7, 2009, Dr. Ager voluntarily waived his SNY status in order to partidip#te
Enhanced Outpatient Program (“EOP”), which is a program for inmatesisgffrom mental
illness who require intensive mental health treatmBit. No. 115 Ex. AC; Dkt. No. 111 { %As
a result, he went from being classified as a LeveSNIY inmate to a Level IMEOP inmate
Shortly thereafter,mMay 14, 2009, Dr. Agexppeared before the ASU ICC for a program reviev
Dkt. No. 120 Ex. C at 1959. Upon a hearing on Dr. Ager’s Rules Violation Report (“R¥iR”)
distribution of controlled medication, Dr. Ager was found guilty of a lesser includedsaffof
possession of a controlled substanite. Considering this lesser offense and Dr. Ager’s waiver,
the @mmittee determined that Dr. Ager should be released from ASU to a Let#DP/yard and
informedDr. Agerthathe could be referred back to SNY placement once his mental health sta
was downgraded to Correctional Clinical Case Management System (“CCCM&iyaatsigned
to inmates with mental health issues who do not need the intensive treatment providétldydECG
can program on yards housing inmates without mental health nieedseeDkt. No. 115Ex. AC,
Dkt. No. 111 1 5, 7.

On July 28, 2009, Dr. Ager notified prison officials that he wished to rescind his EOP s

fus

fatu:

and return to SNY and brought a grievance on that issue. Dkt. 115 Ex. O. Because SVSP did nc

have an EOP/SNY vyard, officials moved Dr. Ager from EOP to ASU housing per@ihgelview

of his status.ld. The following day, Dr. Ager met with Lieutenant Warfield, who veatlas

Facility Captain of ASU, and indicated that he had no enemy concerns and wished to return tq
EOP. Id. Several days later, on August 4, 2009, Dr. Ager participatetd @@ meeting

reviewing his housingld. Ex. P. The committee decided to transfer Dr. Ager back to the EOP
yard from ASU, and Dr. Ager agreed with the decisitth. However, Dr. Ager continued to

disagree with his EOP placement. Several weeks later, on September 15, 2008y pp&ared
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before an ICC for a Vitek hearing because he had been referred for DepartiientaifHealth
(“DMH") placement but refused to voluntarily be housed in DMH, arguing that he “did notgbeld
in the EOP program at all.” Dkt. No. 120 Ex. C at 1956. The Committee approved his DHM
placement and orded that he continue in his EOP placement pending transfer.

On November 12, 2009 Dr. Ager’s clinician lowered his levehehtal care from EOP to
CCCMS renckering Dr. Ager eligible to return to a Level lll SNY housing urfgeeDkt. 111 7 7.
Because SVSP did not have an SNY/CCCMS unit, the UCC that convened on December 1, 3
review Dr. Ager’s housing status determined that Dr. Ager should be tradsi@egher Mule
Creek State Prison or Sierra Genvation Center. Dkt. No. 111 Ex. Bhe committee also
determined that, because Dr. Ager had not expressed ahycaieerns and had already
successfullyprogramned on the EOP yard for six months, Dr. Ager should remain on the EOP
yard pending transfend. Dr. Ager agreed witthe committee’s decisiond. The UCC’s
recommendatiofor transfemwassubsequentlgndorsed by the Classification Services
Representative, and Dr. Ager's name was added to the transfer wattibdgiidNo. 111 § 8 At
the time, the average wédr a transfer was between six to nine monihs.

Following the UCC meetindyut before reaching his cell, Dr. Ageas assaulted gn
inmate named Aragan the presence of prison official®kt. No. 115 Ex. R. Prison officials
immediately placed Agon in a holding cell, issued an RVR to him, and added him to Dr. Ager
list of enemies to ensure the two would not come into contact aBaeDkt. No. 115 Exs. N, R,

S, T. The next day, Dr. Ager was celled with inmate Gadson. Dkt. No. 115 Exdd.tHan ten
dayslater, on December 11, 2009, Dr. Ager was dssailby inmate Gadsan his cellin the
presence of correctional aférs. Dkt. No. 115Ex. V. The officials immediately separated the
inmates and subseegotly placed each of them ASU. Id. Additionally, the officials issuedn

RVR to Gadson, referred the incident to the district attorney for prosecatidaddedGadson to
Dr. Ager’slist of enemies. Dkt. No. 115xs. N, V. Defendant Burgh conducted andel assault
review and found that the inmates had been properly housed together and that Dr. Ager did n

need to be placed in protective custody after the assault. Dkt. NEx1AB.
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On December 22, 2009, another UCC, chaired by Defendant Burgh, convened to revig
Ager’s housing; Dr. Ager declined to attend this meeting. Dkt. No. 111 Ex. 4. The committeg
determined that, despite the recentatl assault, Dr. Ager did not present with victimization
issues thatvould warrant single celling and accordingly that he should continue to be double-

celled in the EOP unitld. Several weeks later, on January 12, 2010, anblG€& chaired by

Defendant Burgh convened to conduct an annual review of Dr. Ager’s housing. Dkt. No. 111 E

Dr. Ager again declined to appear before the commitié@vas assigned a staff assistant to be
present during the meetingd. The committee decided to maintain Dr. Ager’s housing program
without any modificationsid. Two days later, on January 14, 2010, Dr. Ager appeared lzfore
ICC chaired by Defendant Hedrick that convened to determine whether Dr. Ageligilale for
living in a dormitory setting under a recently implensehpilot program. Dkt. No. 113 Ex. B.
The @ommittee @termined that Dr. Ager qualified for the program, Dr. Ager agreed, and the
committee referred the case to the CSR for further actesbnDespitehaving been reduced to
CCCMS status and having been referred to this pilot program, Dr. Ager continued to be hous
the EOP unit rather than being transferred to the Transitional Program Und’{:T

On January 27, 2010, an inmate named Beaver became Dr. Ager’s celliBée
Correctional officers regularly monitored Dr. Ager and inmate Beawelland observed the two
getting along well. Decbf J. Lopez ISO Def. MSJ { 4, Dkt. No. 114. During his incarceration
Dr. Ager periodically used the prison’s inmate grievance sybtgmever submitted a grievance
about any safety concerns regarding itevi2eaver See e.q, Dkt. No. 114 § 8; Dkt. No. 11B6xs.
AD-AF. Yet, on April 6, 2010, inmate Beaver assaulted Dr. Ager, which ultimately resulted in
Ager’s death ten days later. Skt. No. 114 { 8.

b. Relevant Prison Policies
The following Operatio Procedures were in place at SVSP at all relevant times:

i. SVSP Operation Procedure 42- Inmate Housing
42.3.4 -Double Celling: Unless approved for single cell assignment, inmaexpected
to share occupancy of living quarters, either in a dormitory setting or within asciunali
cell. The process for assigning more than one inmate to the same celeshdiated by
staff recommendation or per request by the inmate candidates. ...
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42.3.4 -SNY/EOP: When the [ICC] refers an inmate for [SNY] Placement, the inmate
must not be re-housed with a n8NY inmate. Similarly, transitions between levels of
care wil impact cellpartner compatibility (EOP to CCCMS must house with B@P
inmates). CCCMS inmates may continue to be celled with inmates not included in the
Mental Health Delivery System.

SNY inmates may be celled with SNY inmates only. ...
SNY-EOP itmates may be celled with SNEFOP only.

EOP may be celled with EOP only.
Decl. of John Houston ScokSO PI. Mtn. Partial Summ. Ex. A, Dkt. No. 102.

ii. SVSP Operation Procedure 11A- Transitional Program Unit

The TPU will be established as a Gen&wapulation housing unit for inmates that need
assistance to transition from the [ASU], but cannot be placed into SVSP’s General
Population, who have already been endorsed to a Departmentally approved [SNY] or have
been referred to the [CSR] Classification & Paroles Representative (C&PE&Y10
placement. [ICC] has the responsibility and authority to review and approvesatsss/for
TPU placement.

Policy It is the primary objective of the Department of Corrections to protect the public|by
safely keepinghe persons committed to the custody of the Director of Corrections, and|to
afford such persons every reasonable opportunity and encouragement to panticipate i
rehabilitative activities. Consistent effort will be made to ensure the secutiity of
institution and the effectiveness of the programs within the framework of security and
safety. The implementation of this Transitional Program Unit is designed to provide
Salinas Valley State Prison with effective maintenance of the inmate’s neddd telaeir
personal safety and institutional security.

Objective The objective of this procedure is to provide secure housing separate from the
General Population for inmates who, for various reasons, cannot be housed in the maipline
General Population setting without endangering their safety and institisenaity. Such
housing is generally denied as Administrative Segregation. However, the TPU pr@vide
less restrictive and more economical housing alternative for those innfades@vunable

to safelyprogram within SVSP’s mainline General Population, but whose circumstances do
not warrant traditional Administrative Segregation housing. Although some limitatiens
placed on the inmates housed within the TPU, participation is voluntary. The TPU is
considered temporary housing of the affected inmates.

Eligibility for TPU Administrative Segregation Unit Inmates endorsed for transfer to a
departmentally approved General Population SNY Institution or who have beeadederr
the [CSR] for [GP] SNYplacement will be reviewed by ICC for placement consideration
within TPU pending transfer.

Enhanced Outpatient Program Inmates reduced from EOP level of care to A&\@VS
care that have been unresolved safety issues that prevent them from benegl tettine

SVSP General Population will be placed into ASU until the safety issues alneeteand
they are endorsed to a departmentally approved General Population SNXidmstdar
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have been referred to the CSR for General Population SNY placemieng weferred to
ICC for placement consideration within TPU pending transfer.

[EOP] Inmates reduced from EOP level of care to CCCMS level of care thatdeve b
referred to the CSR for [GP] SNY placement, or endorsed for [GP] SNY plateuifidre
referrad to ICC for placement consideration in TPU pending transfer.

Initial TPU PlacementICC must approve all inmate participants for placement in the TH
ICC Staff should present this program as an option to those inmates that meet the
aforementionedrderia.

Dkt. No. 102Ex. B.
Il. Legal Standard
A motion for summary judgment should be granted if “there is no genuine disputengs tq
material fact and the movant is entitled to a judgment as a matter of f@d.”"R. Civ. P56(a);

Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1134 (9th Cir. 2000). The moving party bears the

initial burden of informing the court of the basis for the motion and identifying theopsmif the
pleadings, depositions, answers to interrogatories, admissicafidarits that demonstrate the

absence of a triable issue of material faCelotex Corp. v. Catret#77 U.S. 317, 323 (1986).

If the moving party does not satisfy its initial burden, the nonmoving party has no

obligation to produce anything and summary judgment must be denied. Nissan Faeng Ms.

Co., Ltd. v. Fritz Cos., Inc210 F.3d 1099, 1102-03 (9th Cir. 200@n the other handf the

moving party does meet this initial burden, the burden then shifts to the nonmoving party to g
beyond the pleadings and designate “specific facts showing that there isiaegesue for trial.”
Fed.R. Civ. P. 56(e)Celotex 477 U.S. at 324. The court must regard as true the opposingspar
evidence, if supported by affidavits or other evidegtraaterial. Celotex 477 U.S. at 324.
However, the mere suggestion that facts are in controversy, as well as agneluspeculative
testimony in affidavits and moving papers, is not sufficient to defeat sumotigyment. See

Thornhill Publ’'g Co. v. GTE Corp594 F.2d 730, 73@th Cir.1979). Instead, the non-moving

party must come forward with admissible evidence to satisfy the burden. Fed. R. 86(c) see

alsoHal Roach Studios, Inc. v. Feiner & Co., [r896 F.2d 1542, 1550 (9@ir. 1990).
7
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Where the moving party will have the burden of proof on an issue at trial, it must
affirmatively demonstrate that no reasonable trier of fact could find dtaerfor the moving

party. Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th Cir. 200Hlowever, where the

nonmoving party will have the burden of proof at trial on a particular issue, the movingeaat
only point out “that there is an absence of evidence to support the nonmoving pasg.”
Celotex 477 U.S. at 325Provided adequate time for discovery has been provided, summary
judgment should be entered against a party who fails to make a showing sufficieablistetite
existence of aelement essential to that pagyase, and on which that party will bear the burder
of proof at trial. Id. at 322-23.“[A] complete failure of proof concerning an essengi@ment of
the nonmoving partyg case necessarily renders all other facts immateitdl &t 323.

II. Discussion

In their Motion for Summary Judgment, Defendaargue that Plaintiffs have failed to

substantiate their deliberate indifference claionder the Eighth Amendment, a prison official can

be held liable for an injury suffered by one prisoner at the hands of another when “helkatows
[an] inmate[]facqds] a substantial risk of serious harm and disregards that risk by failing to takg

reasonable measures to abate it.” Farmer v. BremidnU.S. 825, 847 (1994). To succeed on

their claim for deliberate indifference under the BgAmendmentPlaintiffs must show that (1)
Dr. Ager objectively faced a substattrisk of harm; (2)Defendants, subjectivelwere aware of
facts from which they could draw the inference of a substantial risk of seriousdhBrmAger

(3) Defendants actually drew that inference; and (4) Defendants elé@yerdtely indifferent to Dr.

Ager’s sdety in the face of that riskd. at 834, 837; Estate of Ford v. Ramifeahmer 301 F.3d

1043, 1049-1050 (9th Cir. 2002). Neither negligence nor gross negligence constitutes eelibe
indifference. Farmer 511 U.S. at 835-37.

Both parties agree that the court must consatiéhe relevant facts that were available to
Defendants in determining whether Defendants could have drawn an inference caatslibsk
of serious harm t®r. Ager. According to Defendants, Dr. Ager had been housed in EOP for si

months without incident, his housing status had been considered multiple times bydCCs a
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UCCs, and Dr. Ager had never raised any safety issii&®ugh Dr. Ager regularly availddmself
of the prison grievance system, he never filed a complaint about his safety oinatateBeaver.
As to the two assaults, Defendants urge the court to consider the nature of the attdicksiay
they were handled. Specifically, Defendaragpout thatthe December 1, 20G8tack by inmate
Aragondid not occur in Dr. Ager’s cell, but rather in a different buildwegr the medical clinic

As to both the December 1, 2009 and the December 11, 2009 assaults, Defendants stress th
officers immediately separated the inmates, issued RVRs to Dr. Ager'seastaafided those
inmatesto Dr. Ager’'s enemies lisgnd issued reports on the incidents. Under these circumstan
Defendants contend that none of them were aware of any facts sogdglestiDr. Ager faced a

continuing substantial risk of serious harBEven asuming that Dr. Ager’s housing was

at th

ces,

inconsistent with interngdrison policy after his status was reduced to CCCMS, Defendants argue

that in light of the abovéacts, the violabn alone does not establish deliberate indifference to Dy.

Ager’s safety.

At the hearing, Plaintiffs presented a drastically different narrétove that of Defendants.

Plaintiffs first explained that while assaults in prison are common, they tend to occur in the areas ¢

the facility where prisoners are somewhat in contr@lwhere officials would not be able to
pinpoint the perpetrator of an attack. By contrastealh-assaults andssaults in front of prison
officials are rare, in part because the perpetrator in those scenarios igdeasiigble. Plaintifé
contend that, considering thisality, the facts that a prisoner who had been designated \BihbY

had expressed concerabout officials’ revealinthe nature of his offense to othemates who

had been found hoarding substances for the purpose of committing suicide, and who had been

threatened and assaulted multiple tinmethe presence of prison wifals presentedhore than a
substantial basis from which a reasonable prison official should have drawn thadefehat Dr.
Ager faced a substantial risk of serious harm. Moreover, Plaintiffs point out, Bafswdere in
violation of their own policies by continuing to house Dr. Ager with EOP inmatesthsfe
transferring him to TPU or SNY once his mental status was reduced to CGCIES which

should have further alerted them to the risk of serious harm to Dr. Ager. Given thisyweight
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background, Plaintiffs argue, Defendants were deliberately indiffereiné teubstantial risk of
serious harm in housing Dr. Ager on the LevelH®@P yardafter his mental status was reduced td
CCCMSand incelling himwith inmate Beaver, who was doing life without parole and haddsta
to his ICC that he would kill his next cellmate if he did not like him.

Though Plaintiffs’ narrative is compelling, they ask the court to draw a number of
inferences in their favor without supplying competent evidence to support suchndetereor
instance, Plaintiffs submito deposition testimony or other evidence to support any of their
background explanations on the reality of prison life that Defendants would have beemfawar
other than Defendamurgh’s statement that “inell attacks are rare.Also lacking is evidence
supportingPlaintiffs’ assertion that “[i]t is extremely rare, if not unheard of, that a level IlI
CCCMS/SNY inmate would be housed on a level IV EOP/GP wstyell as evidence
establishing inmate Gadson’s and inmate Aragon’s classifications that wodduaed to show
that Defendants were in violation of the internal operation procedures. Dkt. No. 134 at 2. No
theysupply evidence of inmate Beavesentence, prior violence, or didting statements to the
ICC. Even viewing the evidence in the light most favorable to Plaintiffs and asstiraing
Plaintiffs had established that Defendants wareiolation of theirown internal policy, such a
showing, without more, does not go so far as to establish that Dr. Ager faced an objective

substantiatisk of seriousharm in the EOP unit or with inmate Beaver, that each Defendant kne|

he faced any such risk, or that each Defendant was deliberately indittetbatrisk. Without
evidenceo support the assumptions they ask this court to make, Plaintiffs simpindiavet

their burden of showingtaiable issue of material fact on their deliberate indifference cl&ee
Celotex 477 U.S. at 322-32 (holding that summary judgment must be entered “against a party
fails to make a showing sufficient to establish the existence of an elemantiadsedhat party’s

case, and on which that party will bear the burden of proof at trial”); ThorniillgPCo., 594

F.2d at 738 (finding conclusory and speculative statements, unsupported by evidence, to be
insufficient to avoid summary judgmenths a result, Plaintiffs have also failed to demonstrate 4

triable issue of material fact as to their familial asdamieclaim, because such a claim is
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derivative from Dr. Ager’s own claim for deliberate indifference. See Johnson v. City of Oakland,

No. 97-cv-238-JSB, 1997 WL 776368, at * 4 (N.D. Cal. Dec. 3, 1997).
IV.  Order
For the foregoing reasons, the court GRANTS Defendants’ Motion for Summary Judgment.
Plaintiffs’ Motion for Partial Summary Judgment is thus DENIED as moot.
Judgment will be entered in favor of Defendants. The clerk shall CLOSE this file.

EDWARD J. DAVzA

United States District Judge

IT IS SO ORDERED.
Dated: March 26, 2014
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