Green Bay Investments, LP et al v. Mejia

For the Northern District of California

United States District Court
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** E-filed March 9, 2012 **

NOT FOR CITATION
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

GREEN BAY INVESTMENTS, LP; LUAN No. C12-0018HRL
NGUYEN,
ORDER THAT CASE BE
Plaintiffs, REASSIGNED TO A DISTRICT
COURT JUDGE

V.
REPORT AND RECOMMENDATION
CARLOS MEJIA; and DOES-5;
[Re: Docket Ncs. 1, 6, 7]
Defendard.

INTRODUCTION
OnJanuary 11, 2012hird-party claimant Josh Hamfinproceedig pro se, removed this
case from Saa Clara County Superior Court. Docket No. 1 (“Notice of RemovBIlgintiffs
Green Bay Investments and Luan Nguyen (collectively “Plaintiffg§yento remand anskeek
immediate relief by requesting that the motion bardon shortened time. Dkt. Nos. 6,Green
Bay has consented to the undersigned’s jurisdiction, but Hamlin and named defemidsntiEga
have notBecause not aldf the parties have consented to the undersigned’s jurisdiction, this c

unable to provide the dispositive relief sought. For the reasons stated below, thegnadersi

! Hamlin, who is not a named party in the state court unlawful detainer action, rstaiedlbtice of
Removal that he has successfully intervened in the state court action, and thigixeisae
remove this action as a defendant. Dkt. No. 1, p. 2. However, he has not submitted any evid
support of his assertion. Because the court has determined that summary reapanopisateit
declines to analyze whethidamlin is a defendant who may properly remove this action.
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DENIESthe Motion to Shorten Time, ORDERS that this case be reassigned to a districajaig
RECOMMENDSthat this action be summarily remanded to state court.
DISCUSSON

Green Bayfiled this unlawful detainer action agaimgfendanto©n December 132011 in
Sarta Clara County Superior Court. Notice of Removal, Exh. A (“Complaint”). Accordirgeto t
complaint,Green Bayacquired the subject propgra San Jose residenterough a foreclosure
trustee’s sale oNovember 30, 2011d. at § 3 OnDecember 9Green Bayserved defendantith a
threeday Notice to Quitld. at 1 5 The defendant didot respond to the Notice, nor did Vecate
the property. Idat 1f 7-8.

Removal to federal court is proper where the federal court wouldhaalaiginal subject
matter jurisdiction over gacomplaint. 28 U.S.C. 8§ 1441. Removal jurisdiction can be based oj

diversity of citizenship or on thistence of dederal questiorCaterpillar Inc. v. Williams482

U.S. 386, 392 (1987}, after a court’s prompt review of a notice of removal, “it clearly appear
the face of the notice and any exhibits annexed thereto that removal should notitieqheha
court shallmakean order for summary remand.” 28 U.S.C. 8§ 1446(c)(4) (emphasis adted
removal statutes are strictly construed against removal and place the burdedeferidant to

demonstrate that removal was proper. Moore-Thomas v. Alaska Airlimg 553 F.3d 1241, 1244

(9th Cir. 2009) (citing Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992)).

Here,Hamlin asses that removal is proper based on federal question jurisdi8em.
Notice of Removal §.3~ederal coud have original jurisdiction over civil actions “arising under
Constitution, laws, otreaties of the United States.” 28 U.S.C. § 138tlaim “arises under”
federal law if, based on the “wglleaded complaint rule,” the plaintiff aties a federalatise of

action.Vaden v. Discovery Bankl29 S. Ct. 1262, 1272 (200®)ternatively, the complaint ay

establish that the plaintif'right to relief “necessarily depends on resolution of a suifisita

guestion of federal law Williston Basin Interstat®ipeline Co. v. An Exclusive Gas Storage

Leasehold & Easemeri24 F.3d 1090, 1100 (9th Cir. 2008) (quoting Franchise Tax Bd. v. Co

Laborers Vacation Trus#t63 U.S. 1, 27-28 (1983)efenses and counterclaims asserting a fed:s

guestion daot satisfy this requiremeriiscovery Bank129 S. Ct. at 1272.
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Hamlin asse thatGreen Bay “has actually filed a [flederal [q]uestion action in state £q
Notice of Removal § 5. Howevegreen Bay'ssomplaintalleges only a cause oftam for unlawful
detainer under California law; it does not allege federal claims whatsoever. Seemplaint.
Moreover, resolvingsreen Bay'sunlawful detainer claim does not depend on resolution of any
subgantial issues of federal lavccordingly, Hamlin hasfailed to show that this action arises
under federal law.

Neither is there diversity jurisdiction over this action. Federal subjetter jurisdiction
based on diversity requires complete diversity of citizenship and an amount in cogtioesess
of $75,000. 28 U.S.C. § 1332(&@n this matter, all partiesncludingGreen Bayare citizenof
Californig, and plaintiff's complaint expressly states that the amount in controvdesgighan
$10,000. Complaint p. 1.

Therefore, there is no basis for this court to exercise jurisdiction basedugitirea federal
guestion or diversity.

CONCLUSION

Becausenot all parties have consent to the undersigned’s jurisdiction, this court ORDE

the Clerk of the Court to reassigndltase to a District Court judg&reen Bais Motion to Shorten
Time isDENIED and the hearing on its Motion to Remand is VACATED. The undersigned fu
RECOMMENDS that the newly assigned judge summarily remand the case to Baat@d@linty

2 Additionally, the “forum defendant ruledrdinarilyimposes a limitation on actions
removed pursuant to diversity jurisdiction: “such action[s] shateb@vableonly if none of the
parties n interest properly joined arsgrved as defendants is a citizen of$t&e in which such

action isbrought.” 28 U.S.C. § 1441(b); see Spencer v. U.S. Dist. Ct. for the Northern Dist. of

393 F.3d 867, 870 (9th Cir. 20D However, the Ninth Circuit has held this rule to be procedurs
and a waivable defect in the removal process, and a court agiisgonte may not base its
decision to remand solely upon such a detggely v. Wild Oats Market, Inc, 456 F.3d 933, 935
36 (9th Cir. 2006).
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Superior Cart. Pursuant to Federal Rule of Civil Procedure 72(b), any party may serve and file
objections to this Report and Recommendation within fourteen days after being served.

IT 1S SO ORDERED.

Dated:March 9, 2012
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C12-00181HRL Notice will be electronically mailed to:
Daniel Paris parislawl@msn.com

Notice will be mailed to:

Carlos J Mejia

3128 Coldwater Drive

San Jose, CA 95148

Josh Hamlin

3128 Coldwater Drive

San Jose, CA 95148

Counsel are responsible for distribting copies of this document to ca@ounsel who have not
registered for efiling under the court's CM/ECF program.




