Villa v. United Sitg

United States District Court
For the Northern District of California

© 00 N o o A w N P

N N N N DN DN DN DN DN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O 0N WwWN R O

Services of California, Inc Doc. ]

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
Case N0.5:12-CV-00318+HK

NELSON GONZALEZ VILLA, on behalf of
himself and all others similarly situated,

)
)
- )
Plaintiff, )
V. ) ORDER DENYINGMOTION FOR
) CLASS CERTIFICATION;GRANTING
UNITED SITE SERVICES OF CRAIFORNIA, ) MOTION FORCONDTIONAL
INC., ) CERTIFICATION OF COLLECTIVE
) ACTION; DENYING MOTION TO
)
)
)

Defendant STRIKE

Plaintiff Nelson Gonzalez Vill§'Plaintiff”), on behalf ohimselfand othersimilarly
situated movesthe Courtto certify a class for Plaintiff'state law wage and hour claipgrsuant
to Federal Rule of Civil Procedri23 and toconditionally certifya collective actiorfior Plaintiff's
federal wage and hour claipursuant to 29 U.S.C. § 216(b). ECF No(88ot.”). Defendant
United Site Services (“Defendanfiled an opposition on October 4, 2012. ECF No. 72
(“Opp'n”). Plaintiff filed a reply on October 18, 2012, ECF No. 92 (“Reply'h addition to his
certification motion, Plaintiff filed a motion to strike the declarations of 20@outdnited Site
Services Employedded by Defendant in support of Defendant’s opposition to certification on

October 22, 2012. ECF No. 99 (“Mot. to Strike”). Defendant opposed this motsbrikeon

! Both parties also filedeparatevidentiary objectionsSeeECF Nos.73-77, 82, 94-98. However
Civil Local Rule 7-3 requires that “[a]ny evidentiary and procedural objections to the motion m

be contained within the brief or memorandum.” Accordindig, €ourt disregards all separately
filed objections.
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October 26, 2012, ECF No. 116, and filed the declarations of 12 managers who gathered the

employee declarations. ECF Nos. 102-115. Plaintiff filed a reply on November 2, 201 NoECFK

118. A hearing on these motions was held on November 8, Zai2he reams set forth below,
the Court DENIESPlaintiff’'s motion to ertify a dass, GRANTS Plaintiff’'s motion for conditional
certification of a collective action, and DENIES Plaintiff's motion to strike.

. BACKGROUND

A. Parties

Defendantents and services portable toilets, restroom trailers, portable sinks, and
temporary fencing. Opp’n at Defendanbperates 16 locations in California, and has employeq
approximately 000 people in the four years leading up to this lawsuit, about half of whom hay
been service technicians and/or pickup and delivery drivdrsMany of the 16 locations were
previously separately owned businedbeas United Site Services acquired as it exjganits
California customer base, including Acme & Sons Sanitation, a San Jose businds$)miteid
Site Servicesicquired in 2005. Decl. of Gaetano D’Anna, Exh. 15 to Decl. of RGlaernipin
support of Ma. (“Camp Decl.”)at | 2.

Plaintiff was employed bj\cme & Sons Sanitation when it was acquired by United Site
Servicedn 2005, and wathenhired by United Site Services a service technician and pickup
and delivery driver.SeeSecond Amended Complaint (“*SAC”), ECF No. 331 9 He worked
for United Site Services from the time it acquired Aém2005 until he was laid off in September
2011. SAC at 1 13Plaintiff worked at the San Jose locatid®eeDecl. of Roxanne Briscoe, Exh.
14 to Camp [Bcl., at 1 5.

Service Techniciandrive on predetermined daily routes, where they service, sanitize, aj
restock restroom units. Mot. at 2. Pickup and delivery drivers deliver and pick up portable
restroom, sink, and tank units at customer sites oy stzhedules generated by a dispatcHhdr
Both types of employees maintain telephone and/or radio contact with dispatdhers

B. Plaintiff's Claims
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Broadly, Plaintiff objects to two practice$l) Defendant’s alleged failure to provide
adequateneal and rest breakand(2) Defendant’s alleged shifting of hours between pay periods
to avoid paying overtime.

1. Meal and Rest Breaks

Plaintiff alleges that Defendant$a policy of requiring workers to work through their
meal breaks, while still countinge time as unpaichealbreak time. Specifically, Plaintiff alleges
that workersarerequired to remain with their vehicles, aar@required to answer phone or radio
calls during breaks thatinder California lawaresupposed to be completely free from work
responsibilities.Because they were required to remain on duty and at work, Plaintiff argues, th
should have been paid for time they spenthase‘breaks” But they were not paid for their
breaks, Plaintiff explains, because Defendant automatically dednethalf hour from each shift
for the unpaid breaks workeasesupposedly taking. SAC at § 21. Further, because the shifts i
which these breaks should have been taken were generally longer than eight houfk, Plaint
alleges the missing pay should be at the overtime rate.

Plaintiff alleges that Defendant deprived him of his breakeo ways: (1py adopting an
official written policy that does not allow adequafté-duty breaks; an@®) by scheduling his work
days too tightly to allow fooff-duty breaks.

As regards the written policy, Plaintiff draws on several sources to stitetheygvhat he
alleges is Defendant’s official meal and rest break policy. BEefgendant provides its employees
with an “Associate Findbook,” which includes a policy on meal and rest breSkeCamp Decl.

Exhs. 4-6.The written policy states, in relevant part, that:

Lunch and Break Schedules for Non exempt Associdlesed Site Services
recognizes the importance of taking rest periods during the course of the workday
and has established a meal and relief period policy. Meal and break periods are
intended to provide associates time to eat, relax, or take care of personal business
while at work, but completely free from work responsibilities. Assesiate
responsible for ensuring they take their scheduled lunch break périgl are a
non exempt (paid by the hour) associate, you must punch in and out for your lunch
breaks. If you are a driver, please check with your division regarding the preced
for reporting your lunch breaks. Lunch breaks must be taken daily. United Site
Services complies with all applicable fedeste and local laws. Please refer to
your work location and manager for break and lunch schedules.
3
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Associate Handbook, @# Decl. Exh. 4, at 15.
Plaintiff alleges thabecause this policy says that breaks are taken “while at work,”
amounts to a blanket rule that employees are not permitted to leave their trucgsrchaibreals.

Mot. at 3. Plaintiff also refers to asther part of thé\ssociate Handbook, a section governing useg

of company vehicles, whiakxplains thatunauthorized stops and side trips are prohibited.” Mot.

at 34, citing Associate Handbook, Camp Decl. Exh. 4, at 28. According to Plaintiff, thisabene
vehicle use policyorbids employeedo go anywhere on their medakeaks that is not along their
routes. Id. Finally, Plaintiff points to portions of the job descriptions Defendant proviates
Service Technicians and Pickup and Delivery Driversrbgg a requirement that employees
“maintain tweway radio contact with dispat¢hMot. at 4 citing Camp Decl. Exhs. 2, 3. Plaintiff
allegesthat this policyforbids workers to be out @bntactwith dispatch during their breaks.

Taken togetheRlaintiff argues, these three sepaatavisions establishreofficial written
policy requiring workers to remain on duty during meal breaks; as such, thepemaid for these
break periods, since they are not completely free from employer contrefjuased by California
law.

Aside from the written policies, Plaintifiiso alleges thdte was not given time to take
breaks and was unable to take them on his own initiative due to Defendant’s demands that hg
complete his route and service a large numbena$ within a short period of timeMot. at 5-6.

In other words, Plaintiff argues that it was not possible to both do everything demandadgf hi
defendanaindtake a lunch breakThus, Plaintiff argues, regardless of Defendant’s official
policies, Defendant’s practices deprived employees of theidoff breaks, while still deducting
pay for the time spent on those breaks.

2. Hours Shifting

In addition to his meal and rest break claiRigintiff alleges that he was instructed by his
supervisor, Josedztez,to record hours worked in excess of 12 hours in ardayjturepay
periods. SeeSAC at 1 16L7; Mot. at 9. This practice, known as “hours shifting,” would depriv¢

workersof overtime pay, as workers are entitled to double their regular rate of pay fermour
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excess of twelve in a single day. SAC at I 17. Plaintiff further altegesnanyemployees in
Northern California were subjected to this practice. Mot. at 9.

C. Procedural Background

Plaintiff filed this putative class action on Janua®y 2012, alleging (1) violations of the
Fair Labor Standards Act (FLSA), 29 U.S.C. 88 20%eg and (2) state law violations of
Industrial Welfare Commission Wage Orders and the California Labor Code N&CF A First
Amended Complaint was filed on March 6, 2012, ECF No. 6, to wbafbendant filed an answer
on April 9, 2012. ECF No. 20. On July 10, 2012, Plaintiff filed a motion for leave to file a Seg
Amended Complaint (“SAC”), ECF No. 33, whi€refendantdid not opposeDefendants deemed
the SAC filedon August 31, 2012. ECF No. 63. Defenddat an answer tthe SAC on

September 14, 2012. ECF No. @2aintiff now seeks taertify the following class

All current and former employees of Defendant in the position of Sefach-and

Pick Up and Delivery Drivers working in the State of California within the last four
years preceding the filing of the complaint to date, who worked one or more shifts
in excess of (5) hours in duration and did not receive a 30 minute meal period or 10
minuterest period during which they were relieved of all duties. (First Meal Period
and First Rest Periodlass).

Plaintiff also seeks to certify several stiasses

1. All current and former employees of Defendant in the position of Sereicke-
Non-CDL and Pick Up and Delivery Driver working in the State of California

within the last four years preceding the filing of the complaint to date, venkead

one or more shifts equal to or greater than six (6) hours but less than ten (10) hours
in duration who did not receive a second rest period during which they were
relieved of all duties. (“Second Rest Period Class”)

2. All current and former employees of Defendant in the position of Sereick-

and Pick Up and Delivery Driver working in the State of Califoidin the last

four years preceding the filing of the complaint to date, who worked one or more
shifts in equal to or greater than (10) hours in duration who did not receive a second
30 minute meal period or third 10 minute rest period during which tleeg w

relieved of all duties. (“Second Meal Period and Third Rest Period Class”)

3. All current and former employees of Defendant in the position of Sereick-

and Pick Up and Delivery Driver working in the State of California within the las

four years peceding the filing of the complaint to date, who worked one or more
shifts equal to or greater than (14) hours but less than (16) hours in duration who did

5
Case No.: 1XV-00318LHK
ORDER DENYING MOTION FOR CLASS CERTIFICATION; GRANTING MOTION FOR CONDTIONAL
CERTIFICATION OF COLLECTIVE ACTION; DENYING MOTION TO STRIKE

ond



United States District Court
For the Northern District of California

© 00 N o o A w N P

N N N N DN DN DN DN DN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O 0N WwWN R O

not receive a fourth rest period during which they were relieved of all duties
(“Fourth Rest Period Class”)

4. All current and former employees of Defendant in the position of Service-

Tech and Pick Up and Delivery Driver working in the State of California within the
last four years preceding the filing of the complaint to date, who worked one or
moreshifts at least (15) hours in duration who did not receive a third meal period
during which they were relieved of all duties.

(“Third Meal Period Class”)

5. All current and former employees of Defendant in the position of Sereicik-

and Pick Up and Delivery Driver working in the State of California in the Narther
Division from June 22, 2009 through March 11, 2011, who worked one or more
shifts greater than twelve (12) hours in duration, but were not compensated for such
hours in excess of (12) at double their regular hourly wage rates due to Defendant’s
illegal shifting of daily work hours during the statutory period. (“Double Time

Class”)

In addition, Plaintiff seeks conditional certification of a FLSA collectivéoacto permit
notice to potential pt-in plaintiffs. The class Plaintiff proposes for [H&SA collective action

consists of:

All current and former employees of Defendant titled SefVieeh-Non-CDL and

Pick Up Delivery Drivers residing in and working within the State of California
working at least 38 hours during any week within the last 3 years, paid under a
compensation system where unpaid breaks were automatically deducted without
regard for whether work was actuafigrformed during those breaks.

The standards for certification aréferent for the two types of classes. Accordingly, the
Court will address these two certification requests in turn.
. ANALYSIS

A. Class Cetrtification

Class certification of Plaintif state law wage and hour claims is governed by Rule 23 g
the Federal Rulesf Civil Procedure.Plaintiff beas the burden of establishing that all four
requirements of Rule 23(a) are met, as wethasequiremerg for one subsection of Rule 23(b).
Zinser v. Accufix Research Inst., In253 F.3d 1180, 1186#®Cir. 2001). Whether or not to
certify a class is within the discretion of the Coushited Steel, Paper & Forestry, Rubber, Mfg.
Energy, Allied Indus. & Service Workers Int’l Union, AFL-CIO CLC v. Conocgi2h€o.,593

F.3d 802, 807 (@ Cir. 2010).
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ThePlaintiff must establish that: “(1) the class is so numerous that joinder of all membe
impracticable; (2) there are questions of law or fact common to thenctasbers(3) the claims
or defenses of the representative parties are typical of the claims or defehsedadd; and (4)
the representative parties will fairly and adequately protect the intefales class.” Fed. R. Civ.
P. 23(a). These requirements are typically referred to as the numerositypcality, typicality
and adequacy requirementsorris-Wilsonv. DeltaT Group Inc., 270 F.R.D. 596, 599 (S.D. Cal.
2010). Additionally, Plaintiff must establish one of the three requirements of Rule 2Bk,
Plaintiff seels to certify a class fohis state law claims pursuant to Rule 23(b)SgeMot. at 17.

In order to certify a class pursuant to Rule 23(b){& Court must find that “questions of law or
fact common to class members predominate over any questions affectimgdontjual members,
and that a class action is superior toentavailable methods for fairly and efficiently adjudicating
the controversy.” Fed. R. Civ. P. 23(b)(3).

Plaintiff has proposed a broad class definitemg five subclasses' he broad class and
one of the four subclasses contaieidapping meal and rest break clain@@ne subclass contains
only meal break claims, and two contain only rest break claffgal subclass concerns
improper overtime pay.

However,Plaintiff has not stated a claim fogst breakiolations. At the hearing, Plaintiff
explaned that the rest break claims were authorized by California Labor Code 8§ 2261&.th\¢hi
statutedoes create an action for violation of rest break requirements, it is nowherentiffRlai
SAC. The SAC pleads only 88 510 and 558 of the California Labor Code, which concern
employees who are underpaid or deprived of overtime compensation, and violation of the IW(
Wage Ordersyhich do not contain a private right of actioBeeThurman v. Bayshore Transit
Mgmt., Inc, 204 Cal. App. 4th 1112, 1132 (2012)he SACthus does not include any caudge
action that can properly support rest break claiffsallow Plaintiff to adda proper rest break
claim under § 226.7 ngwin a motion for class certificatiomould be prejudicial to Defendant.
Because there are pooperrest break claims in this cagbe Cour cannot certifythe rest break

only subclasses, and need not analyze the certification issues concerningatestebims in the
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overlappingmeal break and rest brealasses.In any eventPlaintiff focuses his analysis in his
certification motioron meal breaks. Accordingly, the Court will fogtssdiscussioron meal
breaks, not rest breaks.

The fifth subclass, or “doublée class,” raises different issuem the meal and rest
break subclasseand will be addressed separately in this Order.
Meal and Rest Classes

Defendant does not contest that Plaintiff has satisfied the numerosity and gdequac
requirementgor its meal and rest break class&eOpp’'n at 7. As the number of potential class
members here is close to 500, Mot. atth2, Court agreethat he numerosity requirement is
satisfied Further, there is no indication of any conflict of interest among the class, and hieth p
agree that Plaintiff's counsel, who is quite experienced, is adedbet®pp’'n at 7. The Court
thus agrees that the adequacy requirement is satishecbrdingly, the Court will address the
commonality and typicality requirements of 23(a), followed by the requiremeB&of(3).

1. Commonality

Rule 23(a)(2) requires that there be “questionacfand lawncommonto the class.”
Hanlon v. Chrysler Corp.150 F.3d 1011, 1019t#®Cir. 1998. To satisfyRule 23(a)s
commonality requirement, a class claim “mdspend upon a common contention. . . of such a
nature that it is capable of classwide resoluttamhich means that determination of its truth or
falsity will resolve an issue that is central to the validity of each one of timesdla one stroke.”
Wal-Mart Stores, Inc. v. Duke$31 S.Ct. 2541, 2551 (2011). As the Supreme Court explained
Wal-Mart, the key consideration in assessing commonality is “not the raising of common quesi
— even in droves but, rather, the capacity of a classwide proceeding to generate caanswers
apt to drive the resolution of the litigationld. (internal citations anduotation omitted).
However, “[a]ll questions of fact and law need not be common to satisfy the rulexiStence of
shared legal issues with divergent factual predicates is sufficielainlon 150 F.3d at 1019.

In this casePlaintiff has assertetthat “[t]he single issue common to all class members is

whether, under Defendant’s written policies, they were provided valid mealsiriteaks under
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California law.” Mot. at 15. However, as explained below, Defendant’s compiaemritten
policiesare not sufficiently specific to resolve the question of whether individass members
were provided valid meal breaks. Because liability cannot be establistheference to the
written companywide policies alonethis question cannot be answereda clasavide basis, and
thus cannot suffice to satisfy the commonality requirement.

Rule 23(a), however, requires only that there exist shared legal issoethat all issues
must be common to the class. Thus, the existence of individual questions does not defeat
commonality. Here, there is a common question as to whether Defendantiegahpolicy or
practice of deducting time from its workers’ shifts for-dtfty meal breaks whether or not those
breaks were takenSeeSAC { 21. This question concerns a policy of Defendant that appears t
companywide, and Defendant has presented no evidence to the contrary; indeed, Deféfidant’
Presidentonfirmed that this is Defendant’s policgeeBartholomew Depo., Camp. Decl. Ex. 32,
at 8212-15 (“Q: Whether they’re taking their lunch or being given their lunch, 30 minutes is
deducted from each day from their pay for that lunch, correct? A: Correct.”). As sustiougsie
concerninghedetails andegality of this policycan be answered on as$avide basis. Though
there may be “divergent factual predicates” concerning how this policyedfddferent
employees, it does raise “shared legal issues,” which is all that is retqugatisfy the
commonality requirement of Rule 23(ajlanlon, 150 F.3d at 1019.

2. Typicality

The typicality inquiry under Rule 23(a)(3) is pernnigsand requires that Plaintiéstablish
“the claims or defenses of the representative parties are typical of the claimsnsededf the
class.” Fed. R. Civ. P. 23(a)(3)he representative claims nesat be“substantially identical” to
those of absent class members, just reasonably coextehisinton 150 F.3d at 1020. “The test
of typicality is whether other members have the same or similar injury, whe¢hacttbnis based
on conduct which is not unique to the named plaintiffs, and whether other class members hay
been injured by the same course of conduketahon v. Dataproducts Corpd76 F.2d 497, 508
(9th Cir. 1992).
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Here, Plaintiff has alleged that all clasembers suffered the same injury, namely being
required to remain on duty during meal breaks without beingfpattiat time and being deprived
of overtime compensation. Though there may be different legal and factual amahgbesd in
different clas members’ claims, the alleged injury is basically identical for all the class nembe
Accordingly, the Court finds the typicality requirement satisfied.

3. Predominance

In order to establish class certification pursuant to Fed. R. Civ. P. 23(b)(3}ifRlanust
show that “the questions of law or fact commoglass membengsredominate over any questions
affecting only individual member's The Supreme Court has explained that “[e]ven if Rule 28(a
commonality equirement may be satisfiéy that sheed experience, the predominance criterion
far more demanding.Amchem Products, Inc. v. Windséf1 U.S. 591, 623-24 (1997).

As explained abovélaintiff presentdwo distinct theorie$or how Defendant deprived
employees of meal breakkirst, Plaintiff arguesthat Defendant’$ormal written mealbreak
policy as it appears in the Associate Handbook uniformly reqaitesnployeed$o work through
mealbreaks. Thus, according to Plaintiff, the legality of the writteeal brealpolicy is a
common question. The Court does not agrdee Written policyis ambiguous, anexplicitly
leaves @scretion to individual managers. Thus, the written policy, without more, cannot gstabl
whether and how any given employee was actually givealbreaks.

Specifically, Plaintiff reliesonthe Associate lndbooks statement that “Meal and break
periods are intended to provide associates time to eat, relax, or take casmoépleusiness while
at work, but completely free from work responsibilitiés’ hisargument that United Site Services

workers were never permitted to leafieir trucks during theimealbreaks’ Associate Handbook,

2 Plaintiff alsopoints outthat the Associatelandbookindicates thatRest periods are counted as

hours worked and may be controlled by the Compgamyg argues that this language establishes

that meal breakwere not free from company control as required. Mot. at 7; Associate Handbd

Camp Decl. Exh. 4t 16. But Plantiff conflates the terminute resbreak policy, for which

employers are not required to fully relinquish contseglWC Wage Order No. &t subdivision

12, with the meal break policy, which does require employers to relinquish cdatrat.

subdivision 11see als@rinker Rest. Corp. v. Superior Cou#3 Cal. 4th 1004, 1034-35 (2012).

The Associate Handbook’s statement that “regbgs. . . may be controlled by the company”

refers to 1@minute rest periods, not to half-hour meal breaks. Associate Handbook, Camp D¢
10
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Camp Decl. Exh. 4, at 138But this language is not sufficiently specific to establish that employe
either were or wergot permitted to leave their truck@n its face, the policy coultheanthat
drivers must remain in their trucks, as Plaintiff suggesdse they would not be “at work.” uBit
could alsesimply mean that themeal breaks arprovidedto allow employeesome time for
personal needs during the work day, as opposed to after their shifts. In other wordd,sinapiyl
identify the “when,” not the “where,” ahealbreaks. And even if it does refer to the “where,” it i
not at all clear whdtat work” would mean, when read in the context of the entire policy. The
policy provides that employees bieele from work responsibiliti€guring meal breaksand
applies to employees who do their work out in the field, at customer sites and on the road. TI
evenif “at work” is meant tadenotea place, it could mean that employees are out in the field wh
they take meal breaksnot that they are required to remain inside their trucks. The language d
the Associate Handbook simply does not speuwihere breaks must be taken

Indeed, Plaintiff's own evidence confirms that the written policy does not genaréorm
practices Plaintiff points to deposition testimony given by Defendant’s Operations Manager,
Kenneth Gadberty to support his theory that employees could not leave their trucks or routes
during meal breaks. Mot at 3; Reply at 7. But Mr. Gadberry, when asked to confirmvbest dri
“can’t leave work” for their medbreaks, said “I'm not sure. I'm not followingy.” Camp Decl.
Exh. 31 at 13:9. Mr. Gadberfyrther demonstrated his belief that the “while at work” language
refers to the “when,” not the “where,” of the breaks: “Te-d&m understanding the question as —
as, maybe the obvious, if they're not at work, they can’t take a break, right? Sweydsave to
be at work.” Id. at 13:4-7. Despite Plaintiff's assertions to the contrary, it does not appeartha
Gadberry interpreted the policy to require drivers to remain with their trdckeddition,
Defendant’s Vice President Mark Blaolomew testified that the question of whether drivers had
take meal breaks with their truckas “still a hard one to answerSeeCamp Decl. Exh. 32 at

54:15. Whenasked to confirm that employees were “not free to come and go as they pleage ¢

Exh. 4 at 16.Defendant’'s Meal Break policy, in contrast, explicitly states that while oh mea
break employees ar'completely free from work responsibilitiesCamp Decl. Exh. 5 at 15.

3 At the November 8, 2012 hearing, Defendant’s counsel clarified that Mr. Gadberrylsaho a
goes by Ty Gadberry, is the operations manager for the San Jose location.
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their meal break Mr. Bartholomewsaid “They are.” Id. at 54:18-20.This testimonysimply does
not support Plaintiff's contention that the Associate Handlbaoguage constitutess uniform
policy against leaving the trucks, aRtintiff has presentedo other evidencthat the Associate
Handbook’s section on meal breaks produced a uniform policy.

In addition to the Associate Handboolesk of clear statement thatealbreaks must be
taken in employees’ trucks, tiessociate Fndbook’smeal brealpolicy explicitly leaves
discretion to individual managers to deténe the details of the breaks. Specifically, the policy
directsemployees toPlease refer to your work location and manager for break and lunch
schedules SeeAssociate Handbook, Caniecl. Exh. 4 at 16. Thusyen if Plaintiff's particular
supervisor required workers to stay in their trucks, that would say nothing about thaessupet
any of the 15 other location&/hen each manager may exercise his dgaretionin
implementing aampany policy the legality of the policy as implemented is not common to all
members of a class supervised by many different manageesvalMart, 131 S.Ct. at 2554-55
(“Respondents have not identified a common mode of exercising discretion thalegahaentire
company...”).

In addition to the meal break polidylaintiff relies on he companyehicle policy,
contending that it uniformly forbids deviation from assigned routes durgabreaks The
vehiclepolicy says, as relevant, ‘fthuthorized stops and side trips are prohibite&s5ociate
Handbook, Camp Decl. Exh. @t 28. But it is not cledrom the face of the written policy whether
those requirements apply during meal breaks, or only during actual working hoursglooffhi
duty meal breaks are not a pa#ts Plaintiff notesOperations Managéftenneth Gadberry, during
deposition, confirmed that the no-side-trips policy applies “during their work sehédhémp
Decl. Exh. 31 at 16:2-3. But whether a meal break is “during the work schedule” is an open
guestion. Indeed/ice PresidenMark Bartholomew explicitly testified that drivers “are able to
vary from their route” during lunch breaks, and that the restriction on side{ppedonly to
trips that extended beyond the authorized 30-minute meal br8ak€amp Decl. Exh. 32 at 54:9-

10; 59:423. This testimony is consistent wahinterpretation othe written policyas applying
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only when employees are on duty, and not during their breaks. Plaintiff has presented no other

evidence that Defendant applied this policy to forbid deviations from routes during lunkb.brea
Thus, Plaintiff cannot establish, by reference to the wnitédmcle policy, that there was any
companywide practiceof forbidding employees to go off their routes during meal breaks.
Theseambiguities in the writtepolicy and Defendant’s interpretations therewtke plain
the fact that even if some managers required drivers to stay in their tnecks ¢heir routeghe
company’s written policies did not lormly requirethem to do so. Plaintiff has presented no
evidence, beyond the Associate Handbook language and the ambiguous testimony of Defeng
managers, that there was a uniform official policy regarding specifichresk requirements.
Thus, the existence of a written policy does not, in this case, establish a comnimm doascan
be resolved for all class members in a single analygisther, Plaintiff has not argued or
presented any evidence that Defendant maintained an unwritten uniform pdither, each class
member will have to prove that he was required to stay on duty during his break. aldtese f
intensive individual inquiries far outstrip any common questions concerning meled.brea
Plaintiff's second theory thatregardless fathe written policythe demands of his job and
route schedule made it impossible to take the breaks to which he was efébdot. at 5-6.
Adjudication of this claim will require an analysis of eauflividual driver’s route and schedule,
which varies even from day to day for any given individigteBrown v. Federal Express Carp
249 F.R.D. 580, 586 (C.D. Cal. 2008) (denying class certification on predominance grounds t
group of drivers claiming they were not given meal breaks becfdiste'mining whether the
specific expectations for any given driver sufficiently account faawaes in route and daily
fluctuations such that drivers may take required breaks would require a highly indzeduali
inquiry” and “the variation in facilities inbduces the additional complexity of understanding the
management policies unique to each facility and how they impact drivers’ sch&dtenny v.
Supercuts, In¢c252 F.R.D. 641 (N.D. Cal. 2008Plaintiff's next theory—that the stores were too
busy to give employees a meaningful opportunity to take breaks — requires an individugl inqu

into each store, each shift, each employeerbis individual question cannot be addressed after
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determination of claswide liability as a question of damages, as it goes to the heart of the liab
inquiry: whether each employee was required to work through breaks at all, hatnés how
much additional compensation any given employee is entitled.

Plaintiff has presented one declaration from an ind&ddlispatcheclaiming that he urged
service techniciangho had stopped their trucks to start moving ag&eeDeclaration of Max
EdwardTorres, Exh. 11 to Camp Dedcht 1] 7-9. If indeed the company had a uniform practice g
interrupting employeedireaks to urge them to get back to work, the proof problerfRedxdral
ExpressandSupercutavould certainly be lessened, as the inability to take breaks would not
depend on the demands of each employee’s schedule on any given day, but rather on Refen
practice of urging employees to keep movifgyt Plaintiff's singledeclaratiorcannot establish
that any such practicgasapplied to the whole class. First, Mr. Torres only worked with service
drivers, not pickup and delivery drivers. As the class is defined as including both tyjre®,
Mr. Torres’s practices cannot estabhghat was required clasgide. Second, the declarati@oes
not establish that any othéispatchers, at the San Jose location or any other locatibayéd
similarly. Indeed, Mr. Torres reported to Jose Cortez, the same San Jose manager who supe
Plaintiff and allegedly required houssifting, id. at 5, and whom Defendant has admitted avas
“rogue supervisor.” Opp’n at 9As Defendant has alreadgmittedthat Mr. Cortez did things that
were not authorized by any company policy, evidence that Mr. Cortez peroritecouraged

certain practice cannot establish that there was a convpdeypolicy permitting it.

Plaintiff has however, presented evidence that Mr. Cortez required all of his employees$

work overly rushed schedules that would not permit meal breaéeCortez Decl., Camp Decl.
Exh. 10, at { 10identifying an“official unwritten policy” that service drivers not take breaks and
that San Jose drivers falsify their logs to indicate brdskswere never takgnFurther, Defendant
explained at the hearing that Mr. Cortez was, for much of the proposed class perody the
supervisor at the San Jose location, and that the number of employees he supervised was
somewhere between 50 and 100. Thus, this evidence suggests the possibility that grennalie

San Josdriverswho worked during Mr. Cortez’s time as supervisor — may have been subjecte
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a common practice that did not permit theuieed breaks. Accordinglylaintiff may be able to
establish predominance with a revised class definition. The Couthen#éforegrant Plaintiff
leave to amend his motion for class certificatiopropose a more limited class definition

Finally, Phintiff cites two recent cases from this district certifying classes ofer®mkho
claimed to be required to remain on the premisekeir employeduring theirmealbreaks. But
in both of these cases, the company policy requiring workers to remain availahleambiguous
and undisputed. The question, instead, was whethackmowledgedbolicy was legal.See
Gardener v. Shell Oil GdNo. C-09-058768=W, 2011 WL 1522377 (N.D. Cal., April 11, 2011);
Delagarza v. Tesoro Refining and Marketing Comp&iy, C-09-580F&MC, 2011 WL 4017967
(N.D. Cal, Sept. 8, 2011). Heras explained above, Plaintiff cannot show that there was a
uniform policyor practice Thus, the availability of, and requirements durmgalbreaks are
individual questions that predominate over any common questions.

4. Superiority of Class Action

Rule 23(b)(3) tests whetharclass action is superior ‘tother available methods for the fair
and efficient adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3). Under Rule 23(&)(3)
court must evaluate whether a class action is a superior method of adjudicatitigsplelaims by
evaluating four factors: “(1) the interest of each class member in indiwidadtrolling the
prosecution or defense of separate actions; (2) the extent and nature of amgrliigncerning the
controversy already commenced by or against the class; (3) the degicdlmbhncentrating the
litigation of the claims in the particular forum; and (4) the difficulties likely to be@mered in
the management of a class actiohguthold 224 F.R.D. at 46c{ting Zinser 253 F.3d at 1190-
92).

In this case, the class members are unlikely to have individual interest in pragecut
separate actions, because the amounts of money involved are rektiadlin comparison to the
cost of litigation. Howevetthefourth factor presents an obstacle to superiority. As explained
above, individual proof will be necessary to estalfiisleach employee whether meal breaks wef

takenor permitted, and what regtions were placed on those breakshis will entail a detailed
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factual investigation for eaadf as many as 492 class members. As many of the purported clas
members recorded breaks on their time sheets that Plaintiff is claiming werdalean, tis
investigation will requirgestimony by employees and their supervisors, which may come dowr]
a question of individual witnessedibility. SeeMot. at 12. These inquiries simply will not be
manageable in a single class trial. Because a class aglidbe unmanageable, it is not superior
to individual actions.

Manageability could, however, present much less of a problem for a more litagedIt
Plaintiff is able to establish that a class of San Jose drivers was unifmeabnted from takig
full mealbreaks, the individual questions would be limited to meanybreaks employees were
required to work through essentiallya question of damages. Differences in the amount of clas
members’ damages do not defeat class certificatt@me Blackie v. Barrack24 F.2d 891, 905
(9th Cir. 1975). Thus, Plaintiff may be able to succeed in establishing superiohitgnaimended
class certification motion.

In sum, though the proposetkal and rest classes satisfy the four requirements of Rule
23(a), they cannot satisfy the predominance and superiority requirements of 23(b)(3)
Accordingly, no class can be certified at this time. However, Plaintiff's eviderez siggest that
common issues may predominate among a more limited classefsat the San Jose location,
during a class period limited to the tenure of Jose Caterthat such a class also has the
potential to satisfy the superiority requirement. Accordingly, the Coantg Plaintiff leave to file
an amended class certification noot
Double Time Class

Plaintiff's proposed doubléme subclaspresents a different set of issues, in that it does
not allege any officiabr writtencompanywide policy. But ultimately, it must fail for the same
reasorthat the meal and rest classes: filalvill require individualized proof thatach worker was

required to shift his time reporting so as to avoid overtime pay.

As an initial matter, this proposed subclass is smallgeagraphic scope than the meal and

rest classes; it encompasseb/avorkers “in the Northern Division.” Mot. at 10. Plaintiff has not
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specified which or how many locations this Northern Division encompasses. Auagtydi
Defendant, it includes six locations. Opp’n at 15. Reintiff has submitted just one declidoa
that an individual supervisor, Jose Coriegentionally manipulated timéacks to avoid paying
overtime. SeeDeclaration of Jas Cortez, Exh. 10 to Camp Decl., at Exh. § Surther Mr.
Cortezhastestified that he did not ask all of his employees to shift their. time

Q: And was this for all of the employees that you supervised?

A: No.

Q: What? Certainemployees?

A: Yes.
Depo. of Jose Cortez, Jr , Exh. 1 to Decl. of Susan E. Bishop, at 49120Aough Plaintiff
asserts in his motion thitr. Cortez’s role involved “overseeing various locations in United’s
Northern District, including San Jose operations,” Mot. &119,Cortez the only manager Plaintiff
has identified as being involved in time shiftisggecificallytestified that he diciot know of the
practice happening beyond San JoSertez Depoat 53:20-25.As Plaintiff's proposed class
includes all of Northern California, Mot. at 1, Mr. Cortez’s activities do not estahlishlass-
wide practice Plaintiff has not alleged, submitted any evidence, that Mr. Cortez’s actions wer
carried oufpursuant to a larger company policy, or that any other supervisor did the samerthin
even that Mr. Cortez shifted time for any employees outside of San Jose. Thus, tbe gfiest
whetheremployees in the proposed class were deprived of overtime pay cannot be answéred
Northern Division employees with one analysis; rather, each employee wiltdpvave that he

specifically was asked to shift hours.

* Defendant hasequested that the Court take judicial notice of a case filed in Santa Clara Coul
Superior Court by Jose Cortelnse Cortez v. United Site Services of California, ldase No. 1-
11-CV-207540. ECF No. 78. Under Federal Rule of Evidence 201, thet ‘foay judicially

notice a fact that is not subject to reasonable dispute because it: (1) islg&neren within the
trial court’s territorial jurisdiction; or (2) can be accurately and fgalditermined from sources
whose accuracy cannot reasonably be questioned.” Fed.” R. EvidA0il court may

presume thgpublic recordsare authentic and trustworthyGilbrook v. City of Westminstet /7

F.3d 839, 858 (9th Cir.1999), and, thus, fall within the purview of Federal Rule of Evidence 2(
Accordingly, the Court GRANTS Defendant’s request for judicial notice.
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In addition, unlike the mal break claims, here, theage predominance problems even for
narrower, San Josaly class. AlthoughMr. Cortez wasas noted above, the only supervisor in
San Jose for much of the proposed class period, Mr. Cortez’s testimony that he did noirengag
time shifting for all of his employees establishes that there was no common gdiicglbthe San
Jose drivers. Rather, each driver will have to show that he worked overtime hours¢hsttivted
to a later pay period. Given that this inquiry, like the meal break inquiry, netessasives
information not contained in Defendant’s time records for employees, it will bedndivand fact-
intensive. Thus the double time class, like the meal and rest classes, cannot satisfy the
predominance regrement.

In sum, because none of the proposed classes or subclassasstgRule 23(b)s
predominanceequirement, no class can be certified. Accordinglgintiff's motion to certify a
classis DENIED. However, it remains possible that Plaintiff could establish all of the certificati
requirements for a more limited classdoiversin San Jose during the tenure of Jose Cortez whd
were not permitted to take meal breaks. Accordingly, the denial of certfhdatwithout
prejudice; Plaintiff may file an amended motion for class certificatithin 21 days of this Order.

B. Collective ActionUnderFLSA

je

Plaintiff assertghat Defendant has violated FLSA by failing to pay overtime compensation.

SAC at 1 47; Mot. at 22The class Plaintiff proposesrfhis collective action consists of:

All current and former employees of Defendant titled SefVieeh-Non-CDL and

Pick Up Delivery Drivers residing in and working within the State of California
working at least 38 hours during any week within the last 3 years, paid under a
compensation system where unpaid breaks were automatically deducted without
regard for whether work was actuafigrformed during those breaks.

SAC atf 33.

Under FLSA, employees may bring a collective action on behalf of otimeitady
situated” employees based on alleged violations of FLSA. 29 U.S.C. § 216(b). In contiass to
actions pursuant to Federal Rule of Civil Procedure 23, potential members of aveodetion
under FLSA must “optn” to the suit by filing a writtertonsent with the Court in order to benefit

from and be bound by a judgmendl.; see also Leuthold v. Destination America, |224 F.R.D.
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462, 466 (N.D. Cal. 2004). Employees who do not opt in may bring a subsequent private action.

Leuthold 224 F.R.D. at 466 (citingEOC v. Pan Am. World Airways, In897 F.2d 1499, 1508
n.11 (9th Cir. 1990)).The determination of whether a collective action under FLSA is approprig
is within the Court's discretiorSee Adams v. Inter-Con Security Sys., 242 F.R.D. 530, 535
(N.D. Cal. 2007). Plaintifbeas the burden to show that aed the proposed class are “similarly
situated.” See id(citing 29 U .S.C. § 216(b)).

FLSA does not define “similarly situatedAlthough the Ninth Circuit has not yet
articulated the proper test for certification of a FLSA action, district courts initbigtchave
applied a twestep inquiry. Sege.g., Leuthold224 F.R.D. at 466-6&ee also Adam242 F.R.D.
at 536;Prentice v. Fund for Public Interest Research, |MNo. C-06-77765C, 2007 WL 2729187,
at *2 (N.D. Cal. Sept.18, 2007). Under the first step, the court makes an initial “nogjeé sta
determination of whether potential aptplaintiffs are similarly situated to the representative
plaintiffs, determining whier a collective action should be certified for the purpose of sending
notice of the action to potential class memb&se, e.g., Thiessen v. Gen. Elec. Capital C@G7
F.3d 1095, 1102 (10th Cir. 2001). For conditional certification at this naéige,sourts require
little more than substantial allegations, supported by declarations or digdinatr‘the putative
class members were together the victims of a single decision, policy, or fgrsée alsdMorton
v. Valley Farm Transport, IncNo. C-06-2933I, 2007 WL 1113999t *2 (N.D. Cal. Apr. 13,
2007) (describing burden as “not heavy” and requiring plaintiffs to merely showsatiadae
basis for their claim of classide” conduct) (internatjuotation marksnd citation omitted);
Stanfield v. First NLC Financial Serv., L|.80. C-06-3892SBA, 2006 WL 3190527, at *2 (N.D.
Cal. Nov.1, 2006) (holding that the plaintisnply “must be generally comparable to those they
seek to repreent.”). All that is required is a showing “that somenti@able factual or legal nexus
binds together the various claims of the class members in a way that headlagniseogether
promotes judicial efficiency and comports with the broad remedial policies vimgetthe FLSA.”
Russell v. Wells Fargo & CoNo. 07€V-3993-CW, 2008 WL 4104212, at *3 (N.D. Cal. Sept.3,
2008).
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Under the second step, “the party opposing the certification may move to debertifggs
once discovery is completeAdams 242 F.R.D. at 536 (citingeuthold 224 F.R.D. at 467);
Escobar v. Whiteside Constr. Coifgo. C 08-01120 WHA, 2008 WL 3915715, at *3 (N.D. Cal.
Aug 21. 2008) (“Certification is called ‘conditional’ during the first stageabee the opposing
party could always (successfully) move for decertification.”). HECourt then determines the
propriety and scope of the collective action using a stricter standatalifield 2006 WL
3190527, *2. Athatpoint, “the court may decertify the class and dismiss thengptintiffs
without prejudice.” Leuthold 224 F.R.D. at 467. In this cagBscovery is still ongoing; fact
discovery does not close until April 11, 2013. Accordingly, the Court applies the lower, noticg
stagestandard for conditional certification.

Plaintiff has made substantial allegations trehd the class members were subject to a
common company policwhereby Defendardgutomatically deducts meal breaks from work time
without regard to whether work was actually performed during that meal e®sAC atf1 21
33. Plaintiff has supportdus allegations with declarations frahreeof his caworkers who
claim to have been injured Itlyis automatiededuction policy.SeeCamp Decl. Exh. 22-2@Decls.

of Jose B. Lezama Duarte, Juan Arjon Muro, and Francisco Carreno tsmest3oHarris v.

Vector Mktg. Corp.716 F. Supp. 2d 835, 838 (N.D. Cal. 2010) (stating that “[a] plaintiff need not

submit a large number of declarations or affidavits to make the requisite felwtmahg,” and
citing cases in whichonditionalcertification was granted basen three to four declarations).

Because conditional certification of a collective action does not require angjtbat
common claims predominate, certification is proper based on the allegationsféraddne
operated under this common polieyen though to prove liability, individual plaintiffs may still
have to prove that they never actually took their breaks, and thus were underpaid.fitiesist
this stage, that they were all subject to the same alleged policy.

Defendant argue$at Plaintiff did not showhatthere is a companyide policy because
the employment settings and factual background of each plaintiff are differ@mhe claims are

too individualized.SeeOpp’n at 22-23. However, those considerations are propseyved for
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afterthe completion of discovery when Defendant can bring a formal motion to dec&wigy
Goldman v. Radioshaclo. Civ A 2:03€V-032, 2003 WL 21250571, at *8 (E.D. Pa. Apr. 16,
2003) (“A fact-specific inquiry is conducted only after discovery and a fomo#on to decertify
the clas is brought bthe cefendant.”). And in any event, for conditional certification, “plaintiffs
do not need to provide evidence that every facility relevant to the proposed classnaan

illegal policy.” Adams v. InteiCon Sec. Sys., In242 F.R.D. 530, 537 (N.D. Cal. 2007).

In sum, Plaintiff has alleged that he and the other class members are “gisiileated”
because they were subject to Defendant’s alleged common policy of dedumgrfgotin
employees’ pay without confirming whether they had indeed taken their off-duty bré&ks
suffices for conditional certification of a FLSA collective actioAccordingly,Plaintiff's motion
for conditional certification is GRANTED.

C. Class Noticeand Class Ist

The parties are hereby ORDERED to meet and confer within 21 days regardoppseor
notice for Plaintiffs FLSA claim. After 21 days the parties shall file one joint stipulated notice
the FLSA claims.If the parties cannot agreben each sidmay file a proposed notice and a brief
up to three pages, explaining why the proposed notice is approeftendanis also
ORDERED to produce a list of all current and former employees within theveut&ass, with
their most current known address& Plaintiffs counsel within 21 days of the date of thisl€r.

1.  MOTION TO STRIKE

“Because of the potential for abuse, a district court has both the duty and the broad
authority to exercise control over a class action and to enter appropriate godeming the
conduct of counsel and partiesGulf Oil Co. v. Bernard452 U.S. 89, 101 (1981). However, any,
such order “should be based on a clear record and specific findings that refeeghmgvof the
need for a limitation and the potential interference with the rights of the pariesCourts
generally grant motion® strike or invalidate documents obtained lpagyfrom putative class
members only on a finding of actual affirmative misrepresentation oriconerEor instance, one

court foundthe attachment of a release to a check, such that cashing the check conatituted a
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automatiaeleasetfo be sufficiently coerciveo warrant invalidation of the releaseSounty of
Santa Clara v. Astra USA, IndJo. C-05-03740-WHA, 2010 WL 2724512 (N.D. Cal. July 8,
2010). Anothecourtinvalidated opt-outs the defendant had procured from emplayees
mandatory meetings during the work dpgesentedh a language many of thecould not read
well, where there were allegations of serious threats dgamdoyees if they did not sigrGiufu

Li v. A Perfect Day Franchise, In@70 F.R.D. 509 (N.D. Cal. Sept. 29, 2010). Another Court
struckdeclarations obtained under the guise of a “survey,” where 19 declarants subgequentl
submitted additional declations stating that they had not understood what they were signing.
Longcrier v. HL-A Co., In¢.595 F. Supp. 2d 1218, 1226 (S.D. Ala. 2008)

A mererisk of coercion, in the absence of a specific finding that a defendant’s
communications were coerciv@ay warrant a corrective notice, but does not warrant the
wholesale invalidation of documents gathered for a legitimate pur@ese.e.gMevorah v. Wells
Fargo Home Mortg., In¢.No. C-05-1157-MHP, 2005 WL 4813532 (N.D. Cal. 2005) (issuing
correctivenotice but leaving empl@ge declarations in the recor®erce v. W. Telemarketing
Corp., 575 F. Supp. 2d 1354, 1366 (S.D. Ga. 2008) (declining to strike declarations based on
the possibility of coercion in the employer/employee relationship).

In this case, Defendant submitted 206 declarations of current employees statmagt,in s
that they were not prevented from taking their required bred&sExh. E to Decl. of Roxanne
Briscoe in support of Defendant’s opposition to class certification, ECF Nos. 8Bl&htiff
argues that the “manner in which the declarations were obtained was miskadiicmercive.”
Mot. to Strike at 3.According to Plaintiff, the declarationgere intended tahill participation in
the lawsuit. Mot. to Strike at &efendant argues that Defendant was legitimately collecting
information from its own employees for use in opposing class certification, tmnsisth
Defendant’s theory that its employees were not subject to the uniform p&liaiasiff has alleged.
Opp’n to Mot. to Strike at 4.

It is undisputed that employees were required to meet with their supeatisbes

workplace during work hours to discuss the declaratitias,some employees were given the
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declarations in one-on-one meetings they had to attend in order to receive thescksyahd that
the employees were not told that they had rights to join the lawsuit as claggre@mopt-in
plaintiffs. It is also undisputed that employees were explicitly advised in writing that sigasg
voluntary, they would not be subject to retaliation, and the company wanted them to answer
honestly, and that the employees were provided with copies of the declaratemmexipthnatory
letter in both English and Spanish (some employees’ primary languBlgeygh these factors
taken togethecertainly indicatearisk of coercion, they are not sufficient for this Court to make g
specific finding that employees were coerced to sign these declarafioostdingly, the Court
DENIES Plaintiff's motion to strikehie declarations.

However, Defendant’s conduct in approaching the potenéias enembers was not
exemplary. The mandatory nature of the meetings, the fact that they were coaditioged
workplace during working hours, the linking of the presentatiomwiegleclarations with receipt
of paychecksand the fact that employees were not told that the lawsuits involvediidareate a
risk of coercion. Thus, the Court does not consider the declarations to have any significant
probative value, and will not consider them to constitute any sort afutfr waiver of claims
While the declarationmay remain in the record, the Court wiisregardany future attempts by
Defendant to use the declarations against class memopéens,Plaintiffs, or employeesitinging
separate lawsuitsFurther, the Court agrees with Plaintiff that because employees were not tol
that signing the declaratiorsuldaffect their ability to recover in this lawsuit, a corrective notice
informing the employeethat they still have right to participate even if they signedeclaration
is warranted. Accordingly, the parties are ORDERBEfude in their proposed FLSA Notice
language advising class members that the Courthisiiegardany declarations they may have
signed and tlat they may still participate in the suit even if they signed a declaration

Finally, Plaintiff has asked the Court to enter a protective order prohibitifegm@snt from
communicating “with any plaintiff, opih plaintiff or potential class member regarding matters

related to this litigation in an intimidating, misleading or coercive manner.” Mot. to &trike
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Such communications are prohibited®wlf Oil and its progeny without the need for an Order
from this Court. Accordingly, the Court finds such an Order unnecessary.
V. CONCLUSION

For the reasons set forth above, the CD&EMNIES without prejudicePlaintiff's motionto
certify aclass Any amended motion for class certification must be filed within 21 days of this
Order. The CoutGRANTSPlaintiff’'s motion for conditional certification of atiective action.
The Court conditionallCERTIFIESthe following class for collective action unddrSA §
216(b) All current and former employees of Defendant titled SerVieekNon-CDL and Pick Up
Delivery Drivers residing in and working within the State of California workingaet|88 hours
during any week within the last 3 years, paid under a compensation system wiagdeouegks
were automatically deducted without regard for whether work was actudibymed during those
breaks.The Court ORDERS the parties to prepare the class notice and class list gb séifce.
IT 1SSO ORDERED.
Dated: November 13, 2012 J{bbu #0 %

LUCY HyfoH

United States District Judge
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